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Moroccan experience is a unique model on the Arab and Islamic
level, Morocco worked to adopt a package of reforms relating to the
status of women and children by adopting many of the deep
amendments on the institutional and legislative levels.
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His Majesty King Mohammed VI has served as Commander of
the Faithful and works to ensure the safety of the religious
foundations of the nation big role in the completion of these
reforms and working to unity the trends and the development of an
approach that would able Morocco to maintain religious, national
and social particularity and openness to international laws and
conventions has embodied his vision of through what is stipulated
in the Moroccan family code Moroccan family law, which is based
on its contents to the Islamic Sharia is not incompatible Wlth
international conventions which Morocco 1s a party
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In terms of international protection of children, Morocco
took the initiative and opted, first, for the conclusion of
bilateral agreements with some European countries regarding
the family rights which include provisions related to
wrongful and cross-border removal of children.

- France- Belguim (Since 1981)- Spain(1997).
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In fact, the issue of wrongful removal of children is tightly
related to the new structure of the societies and that due to
the multiplication of interracial marriages, which, though
being a factor of cultural richness for children issued from
this union, can, however, give rise, in some cases, to painful,
and even dramatic, situations, in case of parental conflicts.
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For this Matter Morocco became a member of Hague
Conference on Private International Law since 1993, at that
level, it adhered to eight conventions which summarized as
follows:



- Convention of 1 March 1954 on _civil
procedure.

- Convention of 5 October 1961 Abolishing
the Requirement of Legalisation for Foreign
Public Documents.

- Convention of 15 November 1965 on the
Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters.
- Convention of 4 May 1971 on the Law
Applicable to Traffic Accidents.

- Convention of 18 March 1970 on_ the
Taking of Evidence Abroad in_Civil or
Commercial Matters.

- Convention of 25 October 1980 on the

Civil __Aspects of International Child
Abduction.

- Convention of 25 October 1980 on
International Access to Justice.

- Convention of 19 October 1996 on

Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect
of Parental Responsibility and Measures for
the Protection of Children.
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https://www.hcch.net/en/instruments/conventions/full-text/?cid=33
https://www.hcch.net/en/instruments/conventions/specialised-sections/apostille
https://www.hcch.net/en/instruments/conventions/specialised-sections/service
https://www.hcch.net/en/instruments/conventions/full-text/?cid=81
https://www.hcch.net/en/instruments/conventions/specialised-sections/evidence
https://www.hcch.net/en/instruments/conventions/specialised-sections/child-abduction
https://www.hcch.net/en/instruments/conventions/full-text/?cid=91
https://www.hcch.net/en/instruments/conventions/full-text/?cid=70
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The Hague convention of October 25" 1980 regarding the
International abduction of Children which entered into force in
Morocco on June 15f 2010 and published in the Official Bulletin on
August 121 2011.

The atorementioned convention aimed at protecting the children,
at the international level, from the harmful effects of illicit
abduction and return and establishing procedures to guaranty an
immediate return of the child to his habitual residing state and
assuring as well the visitation rights. 8
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1980 Hague Convention- Judicial
Implementation
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Judgement of the Court of Cassation 02/06/2015
Morocco/France

« The Convention has the priority of application over the internal laws (Family
Code)

The Court of Appeal’s refusal to return the child to the place of his
habitual residence based on the provisions of Family Code and on a
judgement of repudiation, and the exclusion of the provisions of the
Convention, without verifying the availability of the exception provided
for in Article 12, paragraph 2, or in Article 13, sub-paragraph b), or in
the next paragraph of the same Convention, to justify the refusal of
the application of the prompt return of the child makes its judgement
groundless and in conflict with the Constitution and the 1980 Hague
Convention which is considered an internal law. » 11
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Judgement of the Court of Cassation 0270672015
Morocco/France

The Convention has the priority of application over the provisions
of Family Code.

The best interest of the child requires his return to the place of
his habitual residence.

« As It has been proven that the child was habitually resident with
his mother in France, and studying there, and that the father does not
dispute the fact that he frequently travels to such country, a ruling is
required, to maintain the best interest of the child, to return him to
France in application of Article 8 of the Convention and in conformity
with Article 13 of the same Convention which is the only applicable
convention. » 12
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Judgement of the Court of Cassation 13/10/2015

Morocco/Belgium

The Court’s reliance on a foreign judgement issued
by the Belgian judiciary which awarded the parental
authority to the father without requesting that it
should be enforceable, and which ruled on the case
by giving the daughter to her father as a provisional
measure, gives its judiciary legal ground according to
the Convention which takes precedence over national
legislation in accordance with the Constitution.

13




28/09/2015 Ll b i) Aakae ) 3
s Lagia oyl o3 gn 68 elina § )y jom 4y Saly analg as) e oy Jalal) Jss
138 Jias biginas Lobe 4l e 45550 Aliall g3l 480D lasl Al 3
oaita E-lanioall ald la WL cdllaainy) dauall Lol unSy calhadl
e sand ) AEEY) Calaal e sal 13 dules (el Ciige o) ja) ol Sl
sl saley) lacs corall Jsivall G landn g Al il il
O o Ay il aale Yl due 8 e 3a e | adal ol 1l ol JllaSd
w\ J}AY\ @auSL_\lH\‘_gt_uﬂuamY\ UJSJ
Goall gl 2 Ailaall ol Jiag Y dalc V) 4iald) oS ) Jaball gla )
Ji Jd agle cilS Lo ) 5ad) pla) ) ciagy ol ) 58 b e Lehalan)
AN e 19 saladl 4l < L e s g o jlatial o) Jakall
Lein 26 Juaill Lk A8EY) s gay deaial) QLY e o g ) g o i Y

552 A Leian Jrny RAEY) U] 3 el Bl oyl e s 52) g

Aadlid) 3alall (85 ¢(adinall)alall Ball JiaaS lgiauh o (fajlay ¥ 5 Al

ler il 1 Aleadl Slady A8 e Alalu et s38leial) Joall J A5 AEEY) (e
el elli Jia @ile e dalantyu



Judgement of the Court of Appeal of Rabat 28/09/2015

The removal of a child from one of his parents can lead to serious
harm. The child being next to his parents, even In the case of marital
separation, grants him moral and material support. Such application
always has a character of urgency, therefore, the contact prosecutor Is
competent to take any provisional measures to ensure the practice of
such right. Among the objects of the present Convention, which takes
precedence over national legislation at the moment it was published
according to the Moroccan Constitution, iIs to secure the prompt return
of the children wrognfully removed or retained. The prompt return
requires the contact prosecutor competent to rule on the application.

The return of the child to the place of his habitual residence does
not mean awarding or removing the child custody from one of the
parents, it is a measure aimed at settling things the way they were
before the removal or retention of the child, which iIs referred to In
Article 19 of the Convention.

No costs shall be imposed on the applications submitted under this
Convention according to Article 26.

Bringing a case before the Court by the Public Prosecutor, within
the framework of this Convention, makes its qualification acceptable
and is not in conflict with its nature as a representative of the public,
because Article 6 of this Convention gives the Contracting States the
right to designate a Central Authority to discharge the duties which are

Imposed by the Convention upon such authorities. 15
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Judgement of Court of Appeal of Marrakech 28/03/2016
Italy/Morocco

The contact prosecutor jurisdiction to rule on the return of the child — Yes

The Convention does not require a marital relationship between the parents to respond to a
return application.

<« The provisions of Article 12 of the Convention justify the issuance of an
Immediate order to return the children wrongfully removed from the place of
their habitual residence, therefore, the contact prosecutor has the competency
to rule on the application. The Court of First Instance’s claim that the contact
prosecutor has no competency to rule on the case and that the ruling requires
the examination of the requirements for the application of the Convention and

the conformity of the Parties’ marriage to the Moroccan Law and the authenticity

of an unenforceable foreign judgement, has no ground. » 16
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Judgement of the Court of First Instance of Fez 13/05/2015

Morocco/France
The best interest of the two children requires their return to the place

of their habitual residence in France next to their mother, given that the

children being far from their mother is a violation of the rights of

custody granted to her under the law of the state where the children are

residents.
Judgement of the Court of First Instance of El Jadida 05/11/2014
Morocco/France

« The arrest of the father who wrongfully removed his daughters to
Morocco after they were living In France, while one of them was
pursuing her studies and the other following a treatment for a chronic
cardiac disease and mental disability, justifies the intervention of the
contact prosecutor to order their return to the place of their habitual

residence and to their mother. »



Judgement of the Court of Appeal of Agadir 19/02/2014
Morocco/France

The existence of a foreign judgement determining the place of
habitual residence of the children with their mother, their place of
birth In France and their psychological, educational and social
stability, and one of the children following treatment there, makes
their best interest to remain in the situation where they were before
In France, and this is what justifies the judgement for their return to
the place of their habitual residence.

Judgement of the Court of Appeal of EIl Hoceima 09/04/2013
Morocco/The Netherlands

The father’s removal of his children from the place of their
habitual residence in The Netherlands to Morocco and referring them
to persons who have no right to guardianship towards them, is
considered wrongful and could lead to their harm and to depriving
them from the care and kindness of their mother, thus exists the
character of urgency which justifies the intervention of the contact
prosecutor to protect the said rights from abuse and violation,
especially that it has been shown that the father is In The
Netherlands.

19
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The judgement of the Court of First Instance of Temara 09/07/2015

Morocco/Germany

The foreign judgement giving the mother custody of the child shall be a
proof of custody and shall have effect from the date It was issued.

The child being away from his mother justifies the intervention of the
contact prosecutor.

« The father’s refraining from returning the child to the place of his
habitual residence determined in Germany, and to his mother who has
custody, could deprive the child llyass from the care and kindness of
his mother which he needs. This entails a risk which requires the
intervention of the contact prosecutor because of the character of
urgency, to end the violation of such right and therefore return the
child to his mother and to the place of his habitual residence in

20
Germany. »
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	   تعد تجربة المغرب تجربة رائدة في العالم العربي والإسلامي، حيث عمل على تبني العديد من الإصلاحات العميقة المتعلقة بوضعية المرأة والطفل، إن على المستوى الدستوري أو التشريعي، والتي كان أغلبها بهدف الملائمة مع العديد من الاتفاقيات التي صادقت عليها المملكة.
	شكلت الدلالة الرمزية لملك المغرب محمد السادس باعتباره أميرا للمؤمنين دورا جد بارز في الإقدام على هذه الإصلاحات، وتوحيد مختلف المرجعيات، والانفتاح على القوانين الدولية المقارنة، والاتفاقيات الدولية، وقد توج هذا الأمر بتبني مدونة للأسرة، والتي أكدت بحسب مرجعيتها أنه لا يوجد هناك تعارض بين الشريعة الإسلامية والاتفاقيات الدولية التي يعد المغرب طرفا فيها.
	     في مجال حقوق الأطفال، عمل المغرب  على إبرام اتفاقيات ثنائية مع بعض دول أوربا الغربية التي تربطه معها روابط تاريخية بهدف حماية الفئات المذكورة في النزاعات الأسرية العابرة للحدود، وقد تجسد هذا الأمر مع كل من فرنسا وبلجيكا(منذ 1981)، وإسبانيا (منذ 1997)، حيث نظمت هذه الاتفاقيات الجوانب المرتبطة بالنزاعات الأسرية، وخاصة ذات الصلة بالحضانة، وحق الزيارة، والنقل غير المشروع للأطفال.  
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