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Foreword 

 

It is with great pleasure that I present this Note on the Application and Interpretation of Article 2 of 

the Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition and on 

Institutions Analogous to Trusts  (Trusts Convention). 

Since its conclusion in 1985 and entry into force in 1992, the Trusts Convention has played a unique 

role in building bridges between different legal traditions. By establishing common private 

international law rules on the law applicable to trusts and the ir recognition, it has enhanced legal 

certainty and predictability in cross -border situations involving trusts while facilitating dialogue and 

mutual understanding between legal systems that have historically taken different approaches to 

the institution. In this respect, the Trusts Convention stands as a particularly compelling example of 

ǘƘŜ I//IΩǎ ŎŀǇŀŎƛǘȅ ǘƻ ŘŜǾŜƭƻǇ ǇǊŀŎǘƛŎŀƭ ŀƴŘ ƛƴŎƭǳǎƛǾŜ ǎƻƭǳǘƛƻƴǎ ǘƻ ǘƘŜ ŎƘŀƭƭŜƴƎŜǎ ŀǊƛǎƛƴƎ ŦǊƻƳ ǘƘŜ 

diversity of legal traditions.  

The origins of this Note can be traced to the work undertaken by the HCCH in advance of the 30th 

anniversary of the entry into force of the Trusts Convention in 2022. Discussions within the HCCH, 

including those held during the inaugural HCCH Conference on  Commercial, Digital and Financial 

Law Across Borders (CODIFI Conference) in 2022, highlighted not only the continuing relevance of 

the Convention, but also the growing interest in trusts and trust - like institutions in jurisdictions 

representing a wide ran ge of legal traditions. Successive mandates from the Council on General 

Affairs and Policy (CGAP) provided the basis for the work that ultimately resulted in this publication, 

reflecting the importance that HCCH Members attach to ensuring the continued eff ective operation 

of the Trusts Convention.  

This Note is the culmination of five years of research and collaboration examining the application 

and interpretation of Article 2 of the Convention and the institutions that may fall within its scope. It 

provides practical guidance on the interpretation o f Article 2, explores institutions that may satisfy 

its criteria in different legal systems, and compiles legislation and case law concerning the 

application of the Convention and the cross -border recognition of trusts and analogous institutions. 

In doing so, the Note highlights the flexibility of the Convention and its capacity to operate effectively 

across common law, civil law and other legal traditions. It thereby contributes to a clearer and more 

ƛƴŦƻǊƳŜŘ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǎŎƻǇŜ ŀƴŘ ǎǳǇports its practical operation in an 

increasingly interconnected cross -border legal environment.  

I would like to take this opportunity to express my sincere appreciation to all those who contributed 

to this project. In particular, I  wish to thank the members of the Working Group on Trusts for their 

valuable expertise and constructive engagement throughout the preparation and review of the 

study, and its Chair, Judge Roberta Nocella (Italy) for her excellent stewardship of the process . I am 

also grateful to the Society of Trust and Estate Practitioners (STEP) and to the many STEP members 

who participated in the survey conducted for this project and shared practical insights from their 

respective jurisdictions. Their contributions great ly enriched this work. I also wish to acknowledge, 

with appreciation, the work of the staff of the Permanent Bureau, in particular Deputy Secretary 

General Dr Gérardine Goh Escolar, Legal Officer Raquel Salinas Peixoto, former Legal Officer Harry 

Cheng, Le gal Officer Hosna Attar, former Secondee Wendy Ho, Publications Officer Lydie de Loof, 

whose efforts over several years were instrumental in preparing and finalising this publication.  
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As interest in trusts and institutions analogous to trusts continues to develop around the world, the 

Trusts Convention remains an important instrument for promoting legal certainty, predictability and 

cooperation across borders. More than three decades af ter its entry into force, it continues to 

demonstrate the enduring value of multilateral cooperation in addressing the practical 

consequences of differences between legal systems. I am confident that this Note will prove to be 

a valuable resource for judge s, legal practitioners, academics, government officials and all others 

ƛƴǘŜǊŜǎǘŜŘ ƛƴ ǘƘŜ ƻǇŜǊŀǘƛƻƴ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ŀƴŘ ǘƘŀǘ ƛǘ ǿƛƭƭ ŎƻƴǘǊƛōǳǘŜ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ 

continued effective implementation and wider understanding.  

 

Dr Christophe Bernasconi | Secretary General  
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1 The Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition (Trusts 

Convention) was concluded on 1 July 1985  and entered into force on 1  January 1992.1 

2 From 2020 to 2025, the HCCH conducted a study on the application and interpretation of 

Article  2 of the Trusts Convention and on the institutions that may be analogous to trusts  for 

the purposes of the Convention . This Note publishes the results of the study with an aim to 

increase global  awareness of the Convention and reliance on institutions that may be 

analogous to trusts and to highlight the potential for the Convention to ensure greater legal 

certainty in the recognition of trusts and institutions analogous to trusts . 

3 The objective of this Note  is to provide practical guidance on the application of the Trusts 

Convention. It adopts a comparative approach  to the treatment of trusts and potentially trust -

like institutions  within different legal frameworks , including common law, civil law and Islamic 

law. It focuses on the following three main areas : 

i. the interpretation of the English and French versions of Article  2 of the Convention  (see 

Section I II); 

ii. institutions that may meet the criteria of Article  2 of the Convention  in different 

jurisdictions (see Annex A); and 

iii. legislation and cases on the application and interpretation of the Convention  and on 

cross-border recognition of trusts and institutions analogous  to trusts  (see Annex B). 

4 This Note is intended to serve as reference material for legal practitioners dealing with issues 

relating to the  application and interpretation of the Trusts Convention  and, in particular,  the 

question of  whether an institution may meet the criteria  of Article  2 of the Convention . The 

information provided in t his Note does not constitute legal advice from the Permanent Bureau  

of the HCCH. Users of this Note should seek legal advice from licensed practitioners of the 

relevant jurisdiction(s).   

 

1  For the most current list of Contracting Parties to the Trusts Convention, together with the respective dates of entry 

into force , please refer to the Status Table (available on the HCCH website ( www.hcch.netύ ǳƴŘŜǊ ά¢Ǌǳǎǘǎ {ŜŎǘƛƻƴέ). 

https://www.hcch.net/en/instruments/conventions/status-table/?cid=59
http://www.hcch.net/
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5 The work on the Trusts Convention that resulted in this Note started in March 2020 when  the 

Council on General Affairs and Policy ( CGAP) of the HCCH mandated the P ermanent Bureau 

ǘƻ άŎƻƳƳŜƴŎŜ ǊŜǎŜŀǊŎƘ ŀƴŘ ǇǊŜǇŀǊŀǘƛƻƴǎ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ŎƻƳƳŜǊŎƛŀƭ ŀƴŘ ŦƛƴŀƴŎƛŀƭ ƭŀǿ 

questionnaire and the possible international conference to be held in late 2022, coinciding 

with the 30 th ŀƴƴƛǾŜǊǎŀǊȅ ƻŦ ǘƘŜ ŜƴǘǊȅ ƛƴǘƻ ŦƻǊŎŜ ƻŦ ǘƘŜ ¢Ǌǳǎǘǎ /ƻƴǾŜƴǘƛƻƴέΦ2 

6 In 2021, a report was submitted to CGAP that describe d the challenges to a wider adoption of 

the Trusts Convention . The report noted άa possible continuing misunderstanding of, or 

incompatibility between, civil law and common law concepts of trusts and other analogous 

ƛƴǎǘƛǘǳǘƛƻƴǎέ ŀƴŘ ǎǳƎƎŜǎǘŜŘ ǘƘŀǘ άώŀϐ ǎǳǊǾŜȅ Ƴŀȅ ōŜ ƴŜŎŜǎǎŀǊȅ ǘƻ ŀƴŀƭȅǎŜ ǘƘŜ ŜȄǘŜƴǘ ǘƻ ǿƘƛŎƘ 

such questions interfere wit Ƙ ǘƘŜ ǇǊƻǇŜǊ ǎŎƻǇŜ ŀƴŘ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴέ.3  

7 Preliminary Document No 14 of November 2021, 4 presented to CGAP for its meeting in 2022,  

ƴƻǘŜŘ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άƛƴǎǘƛǘǳǘƛƻƴǎ analogous to trusts έΦ !ƴƴŜȄŜŘ ǘƻ ǘƘƛǎ 

Preliminary Document was a table presenting information from jurisdictions representing a 

variety of legal traditions with a particular focus on civil law jurisdictions that have adopted 

trusts and/or  have their own institutions analogous to trusts. 5 The information gathered in that 

Annex formed the basis for the study in the following years.  

8 Matters relating to the Trusts Convention were discussed in the inaugural HCCH Conference 

on Commercial, Digital and Financial Law Across Borders [hereinafter, άCODIFI Conferenceέ] 

of 2022, held online from 12 to 16  September 2022, in a track of programming devoted to the 

Trusts Convention , which  featur ed four specific sessions on the instrument. 6 Experts at the 

/h5LCL /ƻƴŦŜǊŜƴŎŜ ƛŘŜƴǘƛŦƛŜŘ ŀ ƎǊƻǿǘƘ ƻŦ ǊŜŎŜƴǘ ƛƴƛǘƛŀǘƛǾŜǎ ƛƴ ƧǳǊƛǎŘƛŎǘƛƻƴǎ ǎǳŎƘ ŀǎ ǘƘŜ tŜƻǇƭŜΩǎ 

Republic of China, Hungary, Israel, Japan, Korea, and Switzerland and in various parts of Latin 

America, which have developed institutions analogous to trusts in the years following the 

conclusion of the Convention. Experts noted that engagement with these jurisdictions would 

support a wider understanding of  trusts and analogous institutions and thus support wider 

application of the Convention. 7 In light of those discussions, further work focusing on the  

  

 

2  ά/ƻƴŎƭǳǎƛƻƴǎ ŀƴŘ 5ŜŎƛǎƛƻƴǎ ƻŦ the Council on General Affairs and Policy of the Conference (3-6 March 2020)έ, C&D 

No 39 (available on the HCCH website (www.hcch.net ) ǳƴŘŜǊ άDƻǾŜǊƴŀƴŎŜέ => ά/ƻǳƴŎƛƭ ƻƴ DŜƴŜǊŀƭ !ŦŦŀƛǊǎ ŀƴŘ tƻƭƛŎȅέ 

=> ά!ǊŎƘƛǾŜ όнллл-2025ύέύΦ 

3  ά¢ƘŜ I//I мфур ¢Ǌǳǎǘǎ /ƻƴǾŜƴǘƛƻƴΥ ¦ǇŘŀǘŜǎ ŀƴŘ ǇƻǎǎƛōƭŜ ŦǳǘǳǊŜ ǿƻǊƪέΣ tǊŜƭΦ 5ƻŎΦ bƻ мр ƻŦ December 2020 for CGAP 

2021 (available on the HCCH website (www.hcch.net ) ǳƴŘŜǊ άDƻǾŜǊƴŀƴŎŜέ => ά/ƻǳƴŎƛƭ ƻƴ DŜƴŜǊŀƭ !ŦŦŀƛǊǎ ŀƴŘ tƻƭƛŎȅέ 

=> ά!ǊŎƘƛǾŜ όнллл-2025)έ), paras 8 and 9. 

4  ά¢ƘŜ I//I мфур ¢Ǌǳǎǘǎ /ƻƴǾŜƴǘƛƻƴΥ ¦ǇŘŀǘŜǎ ŀƴŘ ǇƻǎǎƛōƭŜ ŦǳǘǳǊŜ ǿƻǊƪέΣ tǊŜƭΦ 5ƻŎΦ bƻ мп ƻŦ bƻǾŜƳōŜǊ нлнм for CGAP 

2022 (available on the HCCH website (www.hcch.net ) ǳƴŘŜǊ άDƻǾŜǊƴŀƴŎŜέ => ά/ƻǳƴŎƛƭ ƻƴ DŜƴŜǊŀƭ !ŦŦŀƛǊǎ ŀƴŘ tƻƭƛŎȅέ 

=> ά!ǊŎƘƛǾŜ όнллл-2025ύέύ, para. 10. 

5  Ibid., Annex I, ά[ƛǎǘ ƻŦ Lƴǎǘƛǘǳǘƛƻƴǎ tƻǘŜƴǘƛŀƭƭȅ !ƴŀƭƻƎƻǳǎ ǘƻ ¢ǊǳǎǘǎέΦ 

6  ά5ƛƎƛǘŀƭ 9ŎƻƴƻƳȅ ŀƴŘ ǘƘŜ I//I /ƻƴŦŜǊŜƴŎŜ ƻƴ /ƻƳƳŜǊŎƛŀƭΣ 5ƛƎƛǘŀƭ ŀƴŘ CƛƴŀƴŎƛŀƭ [ŀǿ !ŎǊƻǎǎ .ƻǊŘŜǊǎ ό/h5LCL 

/ƻƴŦŜǊŜƴŎŜύΥ wŜǇƻǊǘέ, Prel. Doc. No 3A of January 2023 for CGAP 2023Σ !ƴƴŜȄ LΣ άwŜǇƻǊǘ ƻŦ ǘƘŜ нлнн ƛƴŀǳƎǳǊŀƭ I//I 

/ƻƴŦŜǊŜƴŎŜ ƻƴ /ƻƳƳŜǊŎƛŀƭΣ 5ƛƎƛǘŀƭ ŀƴŘ CƛƴŀƴŎƛŀƭ [ŀǿ !ŎǊƻǎǎ .ƻǊŘŜǊǎ ό/h5LCL /ƻƴŦŜǊŜƴŎŜύέ (available on the HCCH 

website (www.hcch.net ) ǳƴŘŜǊ άDƻǾŜǊƴŀƴŎŜέ => ά/ƻǳƴŎƛƭ ƻƴ DŜƴŜǊŀƭ !ŦŦŀƛǊǎ ŀƴŘ tƻƭƛŎȅέ => ά!ǊŎƘƛǾŜ όнллл-нлнрύέύΣ ǇŀǊŀǎ 

11 to 16. 

7  άнллс {ŜŎǳǊƛǘƛŜǎ /ƻƴǾŜƴǘƛƻƴΣ мфур ¢Ǌǳǎǘǎ /ƻƴǾŜƴǘƛƻƴΣ нлмр tǊƛƴŎƛǇƭŜǎ ƻƴ /ƘƻƛŎŜ ƻŦ [ŀǿΥ ¦ǇŘŀǘŜέΣ tǊŜƭΦ 5ƻŎΦ bƻ мл! ƻŦ 

February 2023 for CGAP 2023 (available on the HCCH website (www.hcch.net ) ǳƴŘŜǊ άDƻǾŜǊƴŀƴŎŜέ => ά/ƻǳƴŎƛƭ ƻƴ 

DŜƴŜǊŀƭ !ŦŦŀƛǊǎ ŀƴŘ tƻƭƛŎȅέ => ά!ǊŎƘƛǾŜ όнллл-нлнрύέύ, para. 15. 

http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
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scope and the interpretation of Article  2 of the Convention was considered timely and 

desirable for increasing interest in the Convention. At the CGAP meetings in 2023 and 2024, 

the Permanent Bureau was mandate d to proceed with  the further work . 

9 In 2024, the P ermanent Bureau and the Society of Trust and Estate Practitioners  (STEP) 

discussed possible cooperation in relation to the work on the Trusts Convention. The 

Permanent Bureau developed a survey on the Trusts Convention [hereinafter, άSTEP Surveyέ] 

aimed at collecting information from practitioners who are members of STEP. The STEP 

Survey contained questions relating to the current areas of work concerning Article  2 of the 

Convention and institutions  that may be analogous to trusts for the purposes of the 

Convention . The STEP Survey was circulated to the members of STEP in July 2024, and 

responses  relating to six jurisdictions , namely Argentina, Israel, Italy, Malta, San Marino and 

the United Kingdom,  were received by 9 August 2024.  

10 In 2025, CGAP welcomed the report on the work undertaken by the P ermanent Bureau in 

collaboration with STEP on the study of the application and interpretation of Article  2 of the 

Trusts Convention and on the institutions analogous to trusts. CGAP also mandated the 

establishment of a Working Group [hereinafter, άWorking Group  on Trustsέ]8 to review and 

complete the study on the application and interpretation of Article  2 of the Trusts Convention 

and on the institutions analogous to trusts, having due regard to any possible implications on 

non-Contracting Parties and subject to available resources.  

11 This Note is the result of five years of work at the HCCH on this study.  

12 There are five main sources of reference  for this Note :  

i. The Explanatory Report on the 1985 Hague Trusts Convention ;9 

ii. The Report on Trusts and Analogous Institutions ;10  

iii. academic sources;  

iv. STEP Survey responses ; and 

v. input from members  of the W orking Group  on Trusts.

 

8  The Working Group was composed of experts designated by HCCH Members and Observer Organisations : Australia 

(Brody Warren, Michael France); Canada (Christopher Blakeney, Raphaël Morissette, Valérie Simard); Costa Rica (Sofía 

Cob Briceño); Ecuador (Alegría Baus Pinto, Javier Llorca Vega); Germany (Christoph Wurm, Silvia Bartodziej); Italy 

(Roberta Nocella , Chair of the Working Group); Japan (Yuki Kato); Latvia (Agnese Saukuma, Dina Buse); Mexico (Carlos 

Sánchez Mejorada y Velasco, Jorge Sánchez Cordero Dávila); Panama (Gilberto Boutin, Raúl Aparicio); Switzerland 

(Thomas Mayer); Ukraine (Kateryna Taranenko, Mykhailo Korol, Yelizaveta Revilo); United Kingdom (Matthew Rowden, 

Peter Farr, Martin Fullick, Ian Keenan, Michael Paparakis, Keith Vincent); AAIL (Adrian Lai JP); ASADIP (Candela Villegas, 

Cecilia Fresnedo de Aguirre); CNUE (Kacper Górniak, Paolo Pasqualis); EAPIL (Afonso Patrão, Gianluca Contaldi, Gilles 

Cuniberti, Pietro Franzina); ELI (Pascal Pichonnaz); and STEP (Emily Deane, Filippo Noseda, Paolo Panico, Samantha 

Morgan). Prior to the second meeting of the Working Group, the representative of Costa Rica informed the Permanent 

Bureau that Costa Rica would no longer participate in the Working Group.  

9  A.E. von OverbeckΣ ά9ȄǇƭŀƴŀǘƻǊȅ wŜǇƻǊǘ ƻƴ ǘƘŜ HCCH 1985 Trusts Conventionέ [ƘŜǊŜƛƴŀŦǘŜǊΣ άExplanatory Report έ], in 

Proceedings of the Fifteenth Session (1984), Tome II, Trusts, applicable law and recognition , The Hague , Imprimerie 

Nationale, 1985, pp. 370-415. 

10 A. Dyer and H. van LoonΣ άwŜǇƻǊǘ ƻƴ ǘǊǳǎǘǎ ŀƴŘ ŀƴŀƭƻƎƻǳǎ ƛƴǎǘƛǘǳǘƛƻƴǎέ [ƘŜǊŜƛƴŀŦǘŜǊΣ άDyer/Van Loon Report έ], Prel. Doc. 

No 1 of May 1982, in Proceedings of the Fifteenth Session (1984) (ibid.), pp. 10-108. 
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13 The Trusts Convention specifies the law applicable to trusts and governs the recognition of 

trusts in the Contracting Parties. A trust is a legal institution originally developed in the 

common law tradition, where a person, the settlor, places assets under the control of a trustee 

to fulfil a pre -determined purpose or for the benefit of a beneficiary (Art . 2). The trustee is 

charged with, and accountable for, the administration of the trust. Bearing in mind the 

adoption of trusts and analogous institutions in different jurisdictions and the uniqueness of 

this common law institution, the Convention establishes  provisions common to trusts and 

builds bridges between different legal traditions.  

14 By facilitating cross -border recognition of trusts, the Convention provides predictability and 

certainty to the beneficiaries of trusts and  to those involved in legal relationships created by 

trusts. It enhances party autonomy by giving priority to the law chosen by the settlor  and 

harmonises conflicting private international law provisions among the jurisdictions that 

recognise the institution of trusts.  

15 The Trusts Convention is divided into five chapters . Chapter  I focuses on the scope of the 

Convention, identifying the institutions which are covered , and delimiting them in relation to  

other institutions  (Art. 2). The scope of the  Convention is limited in that it applies only to trusts 

created voluntarily and evidenced in writing (Art . 3). Therefore, trusts created by operation of 

law do not fall within the scope of the Convention, and trusts created by judicial decision s only 

fall within the scope of the Convention if the Contracting Party so declares. Preliminary issues 

relating to the validity of wills or of other acts in which assets are transferred to the trustee are 

also expressly excluded from the scope of the Conve ntion (Art . 4). In other words, the 

Convention is applicable only to matters that concern the trust itself and only to such matters 

that arise after the establishment of the trust.  

16 Chapter  II of the Convention lays down the applicable law rules for trusts. It adopts a principle 

of άparty autonomy έ for trusts 11: the choice of law by the settlor provides the subjective 

connection (Art . 6); subsidiarily, failing a settlor choice (or if such a choice is ineffective), an 

objective connection to the law with which the trust is most closely connected (Art . 7) is 

provided in sub -paragraphs (a) to (d) in an implicit hierarchy .12 Dépeçage is provided for (Art . 9) 

in that a settlor may pick and choose different laws to govern different aspects of the trust.  

17 Chapter  III of the Convention sets out what the recognition will consist of at a minimum (Art .  11) 

and specifies the form in which the trust may appear in public registers  (Art. 12). Together with 

Chapter  IV, the Convention provisions permit the non -recognition of certain trusts , if they  

appear improper (Art s 13, 15, 16 and 18) while preserving rules  that are  more favourable to the 

recognition of trusts than those of the Convention (Art . 14)13. 

18 Chapter  V contains the customary provisions of HCCH Conventions on signature, ratification, 

accession, entry into force and denunciation, as well as those on the implementation of the 

Convention in certain territorial units of composite States.  

19 The English and French versions of the text of the Trusts  Convention are equally authentic  

(Final Provision).

 

11  Explanatory Report, p. 383, para. 63. 

12  Ibid., pp. 374, 386 and 387, paras 20, 72 and 77. 

13  Ibid., p. 383, paras 21 and 22. 
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20 Article 2 of the Trusts Convention describes the scope of the Convention.  

21 The English and  French version s of Article 2 read as follows:  

 

EN FR 

άFor the purposes of this Convention, the 

term ΨtrustΩ refers to the legal relationships 

created  ς inter vivos  or on death ς by a 

person, the settlor, when assets have been 

placed under the control of a trustee for 

the benefit of a beneficiary or for a 

specified purpose.  

A trust has the following characteristics: ς  

 

(a) the assets constitute a separate fund 

and are not a part of the trustee's own 

estate;  

(b) title to the trust assets stands in the 

name of the trustee or in the name of 

another person on behalf of the trustee;  

(c) the trustee has the power and the duty, 

in respect of which he is accountable, 

to manage, employ or dispose of the 

assets in accordance with the terms of 

the trust and the special duties 

imposed upon him by law.  

The reservation by the settlor of certain 

rights and powers, and the fact that the 

trustee may himself have rights as a 

beneficiary, are not necessarily 

inconsistent with the existence of a trust. έ 

άAux fins de la présente Convention, le 

terme «  trust  » vise les relations juridiques 

créées par une personne, le constituant 

- par acte entre vifs ou à cause de mort  -  

lorsque des biens ont été placés sous le 

contrôle d Ωun trustee dans l Ωintérêt d Ωun 

bénéficiaire ou dans un but déterminé.   

Le trust présente les caractéristiques 

suivantes : -  

(a) les biens du trust constituent une 

masse distincte et ne font pas partie du 

patrimoine du  trustee ; 

(b) le titre relatif aux biens du trust est 

établi au nom du  trustee ou d Ωune autre 

personne pour le compte du  trustee ; 

(c) le trustee est investi du pouvoir et 

chargé de l Ωobligation, dont il doit rendre 

compte, d Ωadministrer, de gérer ou de 

disposer des biens selon les termes du 

trust et les règles particulières imposées au  

trustee par la loi. 

Le fait que le constituant conserve 

certaines prérogatives ou que le  trustee 

possède certains droits en qualité de 

bénéficiaire ne s'oppose pas 

nécessairement à lΩexistence dΩun trust.έ 

 

 

22 Experts speaking  at the CODIFI Conference  had noted the importance of clarifying any 

divergences in interpretation between the English and French versions of the Article, including 

any challenges raised by the use of the French term patrimoine  and the English term estate.14  

 

14  CODIFI Conference , CΦ bƻǎŜŘŀΣ ά¢Ǌǳǎǘǎ /  Closing SessionέΣ мс {ŜǇǘŜƳōŜǊ нлннΣ ŀǾŀƛƭŀōƭŜ ŀǘ 

https://youtu.be/emhIdcYSepE?si=bKUY_RoBxlufey6t  (last accessed 6 May 2026). 

https://youtu.be/emhIdcYSepE?si=bKUY_RoBxlufey6t
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23 An essential element of the structure of a trust for the purposes of the Convention, as specified 

in Article  нόŀύΣ ƛǎ ǘƘŀǘ άǘƘŜ ŀǎǎŜǘǎ ŎƻƴǎǘƛǘǳǘŜ ŀ ǎŜǇŀǊŀǘŜ ŦǳƴŘ ŀƴŘ ŀǊŜ ƴƻǘ ŀ ǇŀǊǘ ƻŦ ǘƘŜ ǘǊǳǎǘŜŜϥǎ 

ƻǿƴ ŜǎǘŀǘŜέΦ In the French version , ƛǘ ǊŜŀŘǎΣ άƭŜǎ ōƛŜƴǎ Řǳ ǘǊǳǎǘ ŎƻƴǎǘƛǘǳŜƴǘ ǳƴŜ ƳŀǎǎŜ ŘƛǎǘƛƴŎǘŜ 

Ŝǘ ƴŜ Ŧƻƴǘ Ǉŀǎ ǇŀǊǘƛŜ Řǳ ǇŀǘǊƛƳƻƛƴŜ Řǳ ǘǊǳǎǘŜŜέΦ The term estate may be understood as a 

common  law concept, while patrimoine  reflects a civil  ƭŀǿ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ŀ ǇŜǊǎƻƴΩǎ ŀǎǎŜǘǎΦ 

24 In common  law jurisdictions, trust assets are typically divided between legal and equitable 

ownership. By contrast, civil  law systems have traditionally adhered to the principle that a 

person possesses a single, indivisible patrimony. This conceptual difference has historically 

posed challenges to the recognition of trusts within civil  law frameworks. In response, several 

civil  law jurisdictions have, over the past decades, developed legal  mechanisms that allow for 

the recognition of distinct patrimonies or for the appropriation of a patrimony to a specific 

purpose. Examples include Quebec (Canada), the Czech Republic, and Italy, each of which 

has introduced frameworks that reconcile trust - like structures with civil  law principles. 15 

25 To accommodate differences among legal  traditions, the Convention does not require the 

presence of equitable ownership for a legal  relationship to qualify as a trust. Instead, it focuses 

ƻƴ ǘƘŜ ǎǘǊǳŎǘǳǊŀƭ ǎŜǇŀǊŀǘƛƻƴ ƻŦ ǘǊǳǎǘ ŀǎǎŜǘǎ ŦǊƻƳ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ǇŜǊǎƻƴŀƭ ŀǎǎŜǘǎΦ ¢Ƙƛǎ ǎǘǊǳŎǘǳǊŀƭ 

requirement allows the Convention to be applied flexibly across legal  traditions. It 

accommodates both the common  law model  ς where ownership is split between legal and 

equitable interests  ς and the civi l law approach, which may rely on the notion of a separate 

patrimony or a patrimony subject to an appropriation. Importantly, this conceptual divergence 

has not, to date, resulted in interpretive difficulties under the Convention.  

26 Despite this flexibility, the use of patrimoine  in the French version of Article  2 has raised 

concerns about potential misinterpretation by practitioners in civil  law jurisdictions. 

Specifically, there is apprehension that the term  ς and the broader concept of distinct 

patrimonies  ς ƳƛƎƘǘ ƭŜŀŘ ǎƻƳŜ ǘƻ ŀǎǎǳƳŜ ǘƘŀǘ ŀ ǘǊǳǎǘŜŜΩǎ ǇŜǊǎƻƴŀƭ ŀǎǎŜǘǎ ŀǊŜ ŀǳǘƻƳŀǘƛŎŀƭƭȅ 

shielded from liabilities incurred in their capacity as trustee. In practice, however, whether 

such protection exists depends on the applicable trust  law, not on the concept of patrimoine  

itself. 

27 ¦ƭǘƛƳŀǘŜƭȅΣ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ŜƳǇƘŀǎƛǎ ƻƴ ǎǘǊǳŎǘǳǊŀƭ ǎŜǇŀǊŀǘƛƻƴ ǊŀǘƘŜǊ ǘƘŀƴ ƻƴ ŎƻƴŎŜǇǘǳŀƭ 

ownership  models ensures its compatibility with different legal  systems while leaving 

questions of liability and asset  protection to be resolved under domestic law.

 

15  Please refer to  Annex A for information concerning  frameworks in  Quebec  (Canada), the Czech Republic, and Italy. 
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28 The Trusts Convention does not define trusts. Rather, Article  2 of the Convention lists the 

characteristics of a trust and the type of legal relationships created by a trust . This reflects the 

intention of the drafters to ensure that the Convention would be relevant and applicable in an 

international context. 16 

29 Common law trusts originated in England around the 12th century as a way to manage property 

on behalf of those who were unable to do so themselves, such as knights fighting abroad and 

Roman Catholic mendicant orders who were forbidden from owning property directly under 

Canon Law. As the common law could be strict and inflexible and as it allowed anyone holding 

property to do with it whatever they lawfully pleased, the only way beneficiaries could 

challenge the decisions of their trustees if they disagreed with them was by petitioni ng the 

Monarch, and later the Lord Chancellor, for relief.  

30 Over time, this led to the development of the law of equity,  which is not a separate legal 

system , but a set of principles designed to mitigate the perceived harshness of the common 

law and to offer legal remedies designed to prevent injustice.  In the case of trusts, equity 

ensures that a trust is managed for the benefit of the beneficiary, not the trustee.  

31 It is also possible to have separate  legal and equitable interests in the same property,  where 

one person has legal ownership of a property with all the rights this entails , and another has 

an equitable interest in the same property, which gives them the right to enjoy or otherwise 

benefit from the property. For example, if a trustee sells a property held in trust, they must 

pass the profits of the sale to the beneficiary (or  the trustee must otherwise deal with the 

proceeds for the beneficiary Ωs benefit in a manner provided for by the trust agreement), as the 

beneficiary has  an equitable interest in that property. Notably, this is considered a separate 

ownership interest rather than a specific right against the trustee.  

32 It is also worth noting that in England and Wales , as well as several other common law legal 

systems, it is a longstanding legal principle that,  where equity and common law are in dispute,  

equity prevails.   

33 There is little doubt that common law trusts, as recognised in common law jurisdictions like 

Australia, Canada and the United Kingdom, fall squarely within the scope of the Trusts 

Convention. However, the position is less certain with respect to institutio ns, established by 

statute or otherwise , in jurisdictions outside the common law tradition.  It sometimes remains 

unclear whether such institutions exhibit the characteristics enumerated in Article  2 of the 

Convention and, consequently, whether they may  fall within the scope of the Convention. This 

section considers the nature of these institutions and assesses their potential inclusion within 

the ambit of the Convention . 

34 Challenges to the interpretation of the Trusts Convention were recognised at the time that the 

Convention was negotiated, notably because the Convention deals with trusts, an institution 

arising specifically from common law traditions. 17 It is noteworthy that the delegations at the 

Fifteenth Session considered and sought the inclusion of certain institutions, which are not 

common law trusts, within the scope of the Convention. 18 

 

16  Explanatory Report, p. 378, paras 36 and 37. 

17  Ibid., p. 372, para. 12. 

18  Ibid., p. 375, para. 26. 
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35 The Dyer/Van Loon Report stated that civil law systems have developed a bouquet of 

institutions which, either alone or in combination, could fulfil the functions of a trust , and noted 

ǘƘŀǘ άώōϐȅ ƛƴǎǘƛǘǳǘƛƴƎ ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ ƧǳǊƛǎǘƛŎ Ŝƴǘƛǘȅ όŀ ŎƻǊǇƻǊŀǘƛƻƴ ƻǊ ŦƻǳƴŘŀǘƛƻƴύΣ ōȅ ǎŜǘǘƛƴƎ ǳǇ 

a contractual network of relationships, by transferring proprietary rights, by certain 

testamentary dispositions, and, most often, by a combination of two or more of these legal 

devices, it is possible to arrive at results which are very similar to those which common law 

systems have achieved through the trust. None of these institutions , per se, however, can be 

seen as an adequate translation of the trust concept .έ19 

36 The Explanatory Report also stated : 

 άThe question of whether  analogous institutions existing in certain civil law 

countries also meet the criteria of the Convention will be more difficult to resolve  

ώΧϐΦ [I]t will be necessary to distinguish those institutions which are structurally 

analogous to the trust, and which fall under the Convention, from those which are 

only functionally analogous , ŀƴŘ ǿƘƛŎƘ ŀǊŜ ƴƻǘ ŎƻǾŜǊŜŘΦέ20 

37 For reference, Annex A sets out, in table form, institutions in various jurisdictions that may or 

may not meet the criteria of Article 2 of the Trusts Convention , including descriptions of their 

origins, configuration, legal nature and function and, where relevant, the sources of the 

establishing legislation, case law, and other pertinent information.  

38 In writing this Note, the Working Group  on Trusts examined in detail whether certain 

contractual arrangements, institutions with legal personality, foundations and waqfs  may 

meet the criteria set out in Article  2 of the Trusts Convention and  therefore fall within the scope 

of the Convention . 

A. Contractual arrangements  

39 Some jurisdictions have contractual arrangements , the effect s of which are similar to those 

under trusts. In assessing whether such creations satisfy the criteria of the Convention, it 

should be remembered that an institution must be structurally analogous to a trust to fall 

within the scope of the Convention.  

40 The wording of Article  2 does not expressly include or exclude contractual arrangements from 

being covered by the Convention. From this perspective, it may be possible for contractual 

arrangements to satisfy the requirements of the Convention, including the requirement of the 

trust funds constituting a separate fund, but such should not be assumed to be the case. Each 

ǘȅǇŜ ƻŦ ŎƻƴǘǊŀŎǘǳŀƭ ǊŜƭŀǘƛƻƴǎƘƛǇ Ƴǳǎǘ ōŜ ŀǎǎŜǎǎŜŘ ŀƎŀƛƴǎǘ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǊŜǉǳƛǊŜƳŜƴǘǎΦ  

41 Special care should be paid to the treatment of third  parties in such relationships , as purely 

contractual arrangements may lack the ability to replicate the protective effects a trust affords 

against third -party claims without additional legal mechanisms. For example, in common  law  

  

 

19  The Dyer/Van Loon Report, p. 40, para. 57. 

20  Explanatory Report, p.  372, para. 13. {ŜŜ ŀƭǎƻ ά/ƻƴŎƭǳǎƛƻƴǎ ŘǊŀǿƴ ŦǊƻƳ ǘƘŜ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ǘƘŜ {ǇŜŎƛŀƭ /ƻƳƳƛǎǎƛƻƴ ƻŦ 

June 1982 on trusts and analogous institutions έ, Prel. Doc. No 6 of September 1982, in Proceedings of the Fifteenth 

Session (1984) (op. cit. note 2), p. 140, para. 12. 
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ǎȅǎǘŜƳǎΣ ǘǊǳǎǘ ǇǊƻǇŜǊǘȅ ƛǎ ƘŜƭŘ ōȅ ǘƘŜ ǘǊǳǎǘŜŜ ōǳǘ ǊŜƳŀƛƴǎ ŘƛǎǘƛƴŎǘ ŦǊƻƳ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ǇŜǊǎƻƴŀƭ 

assets. This separation ensures that, in the event of bankruptcy or insolvency, trust property is 

ƴƻǘ ŀǾŀƛƭŀōƭŜ ǘƻ ǎŀǘƛǎŦȅ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ǇŜǊǎƻƴŀƭ ŘŜōǘǎΦ 

42 Under the doctrine of privity of contract known to some jurisdictions, contractual rights and 

obligations generally bind only the contracting parties. Therefore, a purely contractual 

arrangement in which property title passes from one party to another typi cally cannot , without 

some additional operation of law, protect that property from claims brought by third -party 

creditors upon the insolvency of the transferee. Contractual arrangements binding only on the 

contracting parties would not fall within the scope of the Convention.  

43 See Annex A , where various contractual relationships which have some similarities to trusts 

are assessed to determine if they fall within the scope of the Convention.   

B. Institutions with legal personality  

44 Institutions with a separate legal personality holding or owning assets as legal persons fall 

outside the scope of Article  2 of the Convention. This is because Article  2 states, άŀǎǎŜǘǎ ƘŀǾŜ 

ōŜŜƴ ǇƭŀŎŜŘ ǳƴŘŜǊ ǘƘŜ ŎƻƴǘǊƻƭ ƻŦ ŀ ǘǊǳǎǘŜŜέ ŀƴŘ άǘƛǘƭŜ ǘƻ ǘƘŜ ǘǊǳǎǘ ŀǎǎŜǘǎ ǎǘŀƴŘǎ ƛƴ ǘƘŜ ƴŀƳŜ ƻŦ 

ǘƘŜ ǘǊǳǎǘŜŜέΦ ¢ƘŜǊŜŦƻǊŜΣ ƛǘ ƛǎ ǘƘŜ ǘǊǳǎǘŜŜ ς rather than the trust itself as a legal person ς who is 

regarded as holding or owning the relevant a ssets. 

C. Foundations  

45 The W orking Group  on Trusts  acknowledged that the nature of foundations varies across 

jurisdictions and that their structures and functions depend on the applicable legal  

frameworks . Foundations do not necessarily fall under the  Trusts Convention . For example, 

foundations with a separate legal personality do not fall within the scope of the Convention  

(see, supra, para. 44). Accordingly, the determination of whether a specific type of foundation 

meets the criteria set out in Article  2 of the Convention is case -specific.  

D. Waqfs  

46 Waqfs are institutions rooted in the Islamic tradition. While noting that CGAP raised concerns 

about the inclusion of religious institutions 21 and that  many of the relevant jurisdictions that 

have waqfs  are not represented in the W orking Group  on Trusts, it is considered informative 

to include a discussion of waqfs  in this section.   

47 Noting that t here are several jurisdictions  around the world where legal and religious systems 

are intertwined , the concerns on the inclusion of religious institutions may be alleviated by 

applying the same legal analysis as that applied to other institutions.  

48 A waqf has ōŜŜƴ ŘŜŦƛƴŜŘ ŀǎ άŀ ŦƛƴŀƴŎƛŀƭ ŎƘŀǊƛǘŀōƭŜ ŀŎǘ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǿƛǘƘƘƻƭŘƛƴƎ ƛƳƳƻǾŀōƭŜ 

and movable properties to perpetually spend its revenue to fulfil public or family needs, based 

 

21  Report of statement on record with the P ermanent Bureau. 
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on the preferences and conditions set by the founder .έ22 To create a waqf , the owner of the 

property ( waqif ) declares his intention to dedicate the revenues of his property to a beneficiary 

(mawquf  alayh ) and assigns an administrator ( mutawalli ) over these assets. While this might 

appear to be an analogous institution at first glance, further consideration of their 

characteristics reveals several key areas of divergence between waqf s and trusts as follows:  

i. Ownership: The structure of waqf  is distinct from the trust in that the assets do not 

ŎƻƴǎǘƛǘǳǘŜ ŀ ǎŜǇŀǊŀǘŜ ŦǳƴŘ ŦǊƻƳ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ƻǿƴ ŜǎǘŀǘŜ, and the ownership of the 

assets is not transferred to the trustee as such. Some States, such as Egypt, view the 

ownership as being retained by the waqif  while only the usufruct right is assigned. 23 

Others, like Jordan, consider that, once the waqf  is created, the property can no longer 

be owned by anyone. 24 Oman,25 Qatar,26 and the United Arab Emirates 27 consider the 

waqf  ŀǎ ŀ ǎŜǇŀǊŀǘŜ ƭŜƎŀƭ ŜƴǘƛǘȅΦ Lƴ ŀƭƭ ǘƘǊŜŜ ŎŀǎŜǎΣ ǘƘŜ ŀǎǎŜǘǎ Řƻ ƴƻǘ ǎǘŀƴŘ άƛƴ ǘƘŜ ƴŀƳŜ 

ƻŦ ǘƘŜ ǘǊǳǎǘŜŜ ƻǊ ƛƴ ǘƘŜ ƴŀƳŜ ƻŦ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴ ƻƴ ōŜƘŀƭŦ ƻŦ ǘƘŜ ǘǊǳǎǘŜŜέ ŀǎ ǊŜǉǳƛǊŜŘ ōȅ 

Article  2(b) of the Convention. On the other hand, Malaysia has enacted a model t hat is 

closer to the common law model of trusts , ƛƴ ǿƘƛŎƘ ǘƘŜ ƭŀǿ άǊŜǉǳƛǊŜǎ ǘƘŀǘ ŜǾŜǊȅ waqf  

ǎƘŀƭƭ ōŜ ǊŜƎƛǎǘŜǊŜŘ ƛƴ ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ LǎƭŀƳƛŎ wŜƭƛƎƛƻǳǎ /ƻǳƴŎƛƭ ŀǎ ǇǊƻǇǊƛŜǘƻǊέΦ28 Yet this 

structure in Malaysia highlights another divergence between waqf  and trusts, which is 

the role of governmental bodies in managing the endowed assets.  

ii. Administration : In a waqf, the administrator ( mutawalli ) is almost always a governmental 

ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ ǘƘŜ ƴŀƳŜ ƻŦ άaƛƴƛǎǘǊȅ ƻŦ Awqafέ ƻǊ άDŜƴŜǊŀƭ 5ƛǊŜŎǘƻǊŀǘŜ ƻŦ Awqafέ, 

among other titles. 29 The competent authority has the power of an administrator, which 

Ŝƴǘŀƛƭǎ ŀ άǊƛƎƘǘ ǘƻ ōǳƛƭŘΣ ǇǊŜǎŜǊǾŜ ƻǊ ǊŜƴǘ ƻǳǘ ǘƘŜ ǇǊƻǇŜǊǘȅΣ ǘƻ ǇƭŀƴǘΣ ŎƻƭƭŜŎǘ ŀƴŘ ŘƛǎǘǊƛōǳǘŜ 

income from the property, and to carry out the legal representation of the property .έ30   

 

22  S. Baqutayan et al., άWaqf Between the Past and Present έ, Mediterranean Journal of Social Sciences, Vol. 9 (4), 2018, p. 

149. See also ¢ƘŜ CŜŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ LǎƭŀƳƛŎ !ǎǎƻŎƛŀǘƛƻƴǎ ƻŦ bŜǿ ½ŜŀƭŀƴŘΣ άhǳǊ /ƻƳƳǳƴƛǘȅ ς Baitul Maal New Zealand 

¢Ǌǳǎǘέ (available at  https://fianz.com/our -

community/#:~:text=Waqf%20is%20a%20financial%20charitable,conditions%20set%20by%20the%20founder  (last 

accessed 6 May 2026). 

23  M. Papa and E. Santostasi, άReal Estate, Usufruct Right and the Issue of the Waqf  Assets in Egyptέ, European Journal 

of Islamic Finance, 2019. 

24  M. Al Manaseer and B. Matarneh , άWaqf and Its Role in the Social and Economic Development of the Hashemite 

Kingdom of Jordanέ, European Journal of Economics, Finance and Administrative Sciences, Issue 64, 2014, p. 59. 

25  Omani Royal Decree 65/2000 on Awqaf, Art . 2. 

26  Qatari Law No 8 of 1996 with respect to Endowment (Waqf) 8/1996, Art . 7. 

27  Federal Law of the UAE No 5 of 2018, Art. 10. 

28  M. Obaidullah et al., Islamic Social Finance Report 2014, Thomson Reuters  and Islamic Research and Training Institute 

(IRTI), 2014, Chap. 4. 

29  aΦ YŀƘŦΣ ά¢ƘŜ ǊƻƭŜ ƻŦ ǿŀǉŦ ƛƴ ƛƳǇǊƻǾƛƴƎ ǘƘŜ ǳƳƳŀƘ ǿŜƭŦŀǊŜέ, in International Seminar on Waqf as a Private Legal Body, 

Islamic University of North Sumatra,  Medan, Indonesia, 2003, pp. 1-26. 

30  I. Sándor, Fiduciary Property Management and the Trust: Historical and Comparative Law Analysis, Budapest,  Hvg-ORAC 

Publishing Ltd ., 2015. 

https://fianz.com/our-community/#:~:text=Waqf%20is%20a%20financial%20charitable,conditions%20set%20by%20the%20founder
https://fianz.com/our-community/#:~:text=Waqf%20is%20a%20financial%20charitable,conditions%20set%20by%20the%20founder
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iii. Purpose: Finally, while trusts are known in a variety of forms, 31 waqf s can only be created 

for charitable or pious purposes , either for the benefit of the general public or for 

specific individuals. 32 Thus, only two forms of waqf  ŜȄƛǎǘΥ άǘƘŜ waqf  Khairi ς an 

endowment for an object of a religious or public nature ς and the waqf  ahli  or dhurri ς 

ŀ ŦŀƳƛƭȅ ŜƴŘƻǿƳŜƴǘέΦ33

 

31  I. Gvelesiani, άThe Trust and the Waqf (Comparative Analysis)έ, Trusts & Trustees, Vol. 26 (8-9), 2020, p. 737. 

32  Ibid., p. 742. 

33  M. Gaudiosi, άThe Influence of the Islamic Law of Waqf on the Development of the Trust in England: The Case of 

Merton College έ, University of Pennsylvania Law Review, Vol. 136 (4), 1988, p. 1233. 
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49 The purpose of this section is to present legislation and case s that may provide insight into 

how different legal systems apply the Trusts Convention and how they approach matters 

involving the cross -border recognition of trusts and institutions that may be analogous to 

trusts. In particular , it may illuminate how jurisdictions  that recogni se the institution of trust s 

handle cases involving trusts or analogous institutions originating  from  jurisdictions that did 

not traditionally have the trust institution . It may also clarify how these latter jurisdictions 

respond to  foreign trusts and analogous institutions, especially when these originate from 

States that are not Contracting Parties to the Convention.  

50 It is worth noting that some non -Contracting Parties seek to apply the Trusts Convention by 

incorporating  it into their domestic legal  frameworks through provisions similar to those set 

out in the Convention . Examples include  Belgium ,34 Quebec (Canada),35 the Czech Republic 36 

and Romania.37 The practical effect  is that  these jurisdictions recogni se trusts in a similar way 

to Contracting  Parties to the Convention .  

51 Lists of relevant legislation and case law by jurisdiction are set out in Annex B for reference.  

 

34  Law of 16 July 2004 of Bel gium  establishing the Code of Private International Law , Chapter XII (Trust), Arts 122-125 

(available at 

https://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=2004071631&table_name=loi ) (last 

accessed 6 May 2026) 

35  Civil Code of Québec  of Canada, Book Ten (Private International Law), Title Two (Conflict of Laws), Arts 3107 -3108 

(available at https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq -1991/20170616?langCont=en#ga:l_ten -

gb:l_two -h1) (last accessed 6 May 2026) (note: while Canada is a party to the Trusts Convention, its application is not 

extended to Quebec).  

36  Law of 25 January 2012 of the Czech Republic on Private International Law, Book Four (Provisions for Individual Types 

of Private Law Relationships),  Title VII ( Property Rights ), Section 73 (Trust Fund or Similar Device) (available at  

http://obcanskyzakonik.justice.cz/images/pdf/Act -Governing-Private-International -Law.pdf ) (last accessed 6 May 

2026).  

37  Civil Code  of Romania,  Book VII ( Provisions of Private International Law), Title II (Conflicts of Laws), Chapter VIII 

(Fiducia), Arts 2.659-2.662 (available at  Portal Legislativ, https://legislatie.just.ro/ ) (last accessed 6 May 2026). 

https://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=2004071631&table_name=loi
https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991/20170616?langCont=en#ga:l_ten-gb:l_two-h1
https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991/20170616?langCont=en#ga:l_ten-gb:l_two-h1
http://obcanskyzakonik.justice.cz/images/pdf/Act-Governing-Private-International-Law.pdf
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1 This Annex sets out, in table form,  institutions in various jurisdictions that may or may not meet 

the criteria of Article 2 of the Trusts Convention, including descriptions of their origins, 

configuration, legal nature and function and, where relevant, the sources of the establishing 

legisl ation, case law, and other pertinent information. The information presented in the tables 

below is not intended to be exhaustive.  

2 The tables below indicate whether an institution may fall under Article 2 for purposes of the 

Trusts Convention. However, the indication is not conclusive. It is based on the sources 

described in paragraph 12 of the Note , including the statements made by delegations 

representing the relevant jurisdictions at the Fifteenth Session and the input from members 

of the W orking Group  on Trusts. It should be noted that while the statements made by the 

delegations at the Fifteenth Session may have significant referential value, the applicable laws 

and practices in the respective jurisdictions may have evolved since that time. Also, as n ot all 

jurisdictions set out in the tables are represented in the W orking Group , the information may 

not have been verified by the representatives of the respective jurisdictions.  

3 Additionally, the information presented in the tables involves legal sources from different 

jurisdictions in different languages. Translations will, consequently, be required in some cases. 

When an official translation of the formal name of an institution is available, that name will be 

translated into the language of the publication. When no such translation is available, the 

ƴŀƳŜ ƻŦ ǘƘŜ ƛƴǎǘƛǘǳǘƛƻƴ ǿƛƭƭ ǊŜƳŀƛƴ ƛƴ ƛǘǎ ƻǊƛƎƛƴŀƭ ƭŀƴƎǳŀƎŜΦ CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ǘŜǊƳ άfideicomisoέ 

will be used in the English publication when no official translation exists in the jurisdiction with 

this institution that is being referenced. Legislative sources will be set out in the language of 

this publication , relying on official translations where available and using the translation 

capabilities of the P ermanent Bureau when official translations are unavailable.  
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1. Argentina  

Country (Region)  Argentina  

Institution:  (1) Trust 

Legal Basis / Origin:  

Under Section 1666 of Law No. 26,994, which amended the old Argentinian Trust Law (Law No. 26,4441), a trust is defined as:  

ά¢ƘŜǊŜ ƛǎ ŀ ǘǊǳǎǘ ŀƎǊŜŜƳŜƴǘ ǿƘŜƴ ŀ ǇŀǊǘȅΣ ŎŀƭƭŜŘ ǘǊǳǎǘƻǊΣ ǘǊŀƴǎŦŜǊǎ ƻǊ ǳƴŘŜǊǘŀƪŜǎ ǘƻ ǘǊŀƴǎŦŜǊ ƻǿƴŜǊǎƘƛǇ ƻŦ ŀǎǎŜǘǎ ǘƻ ŀƴƻǘƘŜǊ party 

called trustee, who undertakes to exercise it for the benefit of another party called beneficiary, who is appointed therein, and to 

ǘǊŀƴǎŦŜǊ ƛǘ ǘƻ ǘƘŜ ǊŜǎƛŘǳŀƭ ōŜƴŜŦƛŎƛŀǊȅ ǿƛǘƘƛƴ ŀ ǎǇŜŎƛŦƛŎ ǘŜǊƳ ƻǊ ǳƴŘŜǊ ŀ ŎŜǊǘŀƛƴ ŎƻƴŘƛǘƛƻƴΦέ1 

Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

See note below 2 

  

 

1   Law No 26,994, available at https://servicios.infoleg.gob.ar/infolegInternet/anexos/235000 -239999/235975/texact.htm  (original text)  and 

https://www.argentina.gob.ar/sites/default/files/law_no._26.994_articles_1.666_to_1.707.pdf  (official English translation) (last accessed 6 May 2026). 

2   Ibid. 

https://servicios.infoleg.gob.ar/infolegInternet/anexos/235000-239999/235975/texact.htm
https://www.argentina.gob.ar/sites/default/files/law_no._26.994_articles_1.666_to_1.707.pdf
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Institution:  (2) Fideicomiso 

Legal Basis / Origin:  

Under Chapter IV, Section 1, Article 1 of Resolution 622/2013, a fideicomiso financiero  is defined as: 

ά¢ƘŜǊŜ ǿƛƭƭ ōŜ ŀ fideicomiso financiero contract when one or more persons ( fiduciante ) transfer the fiduciary ownership of certain 

assets to another (fiduciaro ), who must exercise it for the benefit of the holders of the certificates of participation in the ownership 

of the transferred assets or of the holders of debt securities guaranteed by the assets thus transferred (beneficiaries) and transfer 

it to the tru stor, the beneficiaries or third parties (fideicomisarios) upon fulfillment of the terms or conditions provided for in the 

ŎƻƴǘǊŀŎǘΦέ 3 (unofficial translation)  

Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

According to N. Malumian, the Latin American fideicomiso fulfils the three criteria of a trust by Lewin as follows:  

άCƛǊǎǘΣ ǘƘŜ ŎƻƴǘǊƻƭ ŀƴŘ ƳŀƴŀƎŜƳŜƴǘ ƻŦ ǘƘŜ ǘǊǳǎǘ ǇǊƻǇŜǊǘȅ ƛǎ ǎŜǇŀǊŀǘŜŘ ŦǊƻƳ ƛǘǎ ŜƴƧƻȅƳŜƴǘ ŀƴŘ ǾŜǎǘŜŘ ƛƴ ǘƘŜ ǘǊǳǎǘŜŜΣ ǿƘƻ ȅŜǘ ƛs not 

an agent of the beneficiaries or of the settlor (the founder of the trust). Secondly, the beneficiaries have proprietary inte rests in 

the trust property, concurrent with the proprietary interest of the trustees, which confers control of the property on the tr ustees. 

¢ƘŜ ōŜƴŜŦƛŎƛŀǊƛŜǎΩ ŎƻƴŎǳǊǊŜƴǘ ƛƴǘŜǊŜǎǘ ǇǊŜǾŀƛƭǎ ƻǾŜǊ ǘƘƻǎŜ ƻŦ ǘƘŜ ǘǊǳǎǘŜŜΣ ŀƴŘ ŀƭǎƻ over everyone else claiming through or under 

the trustees, including their creditors and heirs, indeed even third parties generally other than purchasers of the trust pro perty in 

good faith. Thirdly, the trust property is a fund, in the sense that the tru stees have power to sell its constituent parts free of the 

ōŜƴŜŦƛŎƛŀǊƛŜǎΩ ǇǊƻǇǊƛŜǘŀǊȅ ǊƛƎƘǘǎΣ ŀƴŘ ǊŜƛƴǾŜǎǘ ǘƘŜ ǇǊƻŎŜŜŘǎ ƛƴ ƻǘƘŜǊ ŀǎǎŜǘǎΣ ǿƘƛŎƘ ǘƘŜǊŜǳǇƻƴ ŀǳǘƻƳŀǘƛŎŀƭƭȅ ōŜŎƻƳŜ ǎǳōƧŜŎǘ ǘƻ 

ǘƘƻǎŜ ǊƛƎƘǘǎΦ ώΦΦΦϐέ4 

 

3   Resolution 622/2013, available at https://servicios.infoleg.gob.ar/infolegInternet/anexos/215000 -219999/219405/norma.htm  (original text) (last accessed 6 May 2026). 

4   bΦ aŀƭǳƳƛŀƴΣ ά/ƻƴŎŜǇǘǳŀƭƛȊŀǘƛƻƴ ƻŦ ǘƘŜ [ŀǘƛƴ !ƳŜǊƛŎŀƴ CƛŘŜƛŎƻƳƛǎƻΥ ƛǎ ƛǘ ŀŎǘǳŀƭƭȅ ŀ ǘǊǳǎǘΚέΣ Trusts & Trustees, Vol. 19 (7), 2013, pp. 720-729. 

https://servicios.infoleg.gob.ar/infolegInternet/anexos/215000-219999/219405/norma.htm
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2. Austria  

Country (Region)  Austria 

Institution:  Privatstiftungen  (Private Foundation ) 

Legal Basis / Origin:  

Private Foundations Act of 1993  

!ǊǘƛŎƭŜ м ƻŦ ǘƘŜ !Ŏǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ άώŀϐ ǇǊƛǾŀǘŜ ŦƻǳƴŘŀǘƛƻƴΣ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘƛǎ CŜŘŜǊŀƭ !ŎǘΣ ƛǎ ŀ ƭŜƎŀƭ Ŝƴǘƛǘȅ ǘƻ ǿƘƛŎh the 

founder has dedicated assets to serve, through their use, administration, and exploitation, the fulfillment of a permissible 

ǇǳǊǇƻǎŜ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǘƘŜ ŦƻǳƴŘŜǊΤ ƛǘ ŜƴƧƻȅǎ ƭŜƎŀƭ ǇŜǊǎƻƴŀƭƛǘȅ ŀƴŘ Ƴǳǎǘ ƘŀǾŜ ƛǘǎ ǊŜƎƛǎǘŜǊŜŘ ƻŦŦƛŎŜ ƛƴ ǘƘŜ ŎƻǳƴǘǊȅΦέ1 (unofficial 

translation)  

!ǊǘƛŎƭŜ т ƻŦ ǘƘŜ !Ŏǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ άώŀϐ ǇǊƛǾŀǘŜ ŦƻǳƴŘŀǘƛƻƴ ǎƘŀƭƭ ōŜ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ŀ ŘŜŎƭŀǊŀǘƛƻƴ ƻŦ ŦƻǳƴŘŀǘƛƻƴΤ ƛǘ ǎƘŀƭƭ ŎƻƳŜ into 

ŜȄƛǎǘŜƴŎŜ ǳǇƻƴ ǊŜƎƛǎǘǊŀǘƛƻƴ ƛƴ ǘƘŜ ŎƻƳƳŜǊŎƛŀƭ ǊŜƎƛǎǘŜǊΦέ όǳƴƻŦŦƛŎƛŀƭ ǘǊŀƴǎƭŀǘƛƻƴύ 

Whether the institution may potentially 

meet the criteria of Article 2:  

No 

Private foundations are functionally analogous to trust but not structurally analogous to trust (noting that they have separa te 

legal personalities).  

Lƴ άSommerer v The QueenτǘƘŜ /ŀƴŀŘƛŀƴ ŎƻƳƳƻƴ ƭŀǿ ŀƴŘ ǘŀȄ ǘǊŜŀǘƳŜƴǘ ƻŦ ŀƴ !ǳǎǘǊƛŀƴ ǇǊƛǾŀǘŜ ŦƻǳƴŘŀǘƛƻƴέΣ aŀǊǘƛƴ W wƻŎƘǿŜǊƎ 

ŀƴŘ wŀƘǳƭ {ƘŀǊƳŀ ǎǘŀǘŜŘ ǘƘŀǘ άώƛϐƴ ǎǇƛǘŜ ƻŦ ǘƘŜ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ ¢ŀȄ /ƻǳǊǘ ƻŦ /ŀƴŀŘŀ όǘƘŜ Ψ¢//Ωύ ǘƻ ǘǊŜŀǘ ǘƘŜ CƻǳƴŘŀǘƛƻƴ ŀǎ ŀ ǘǊǳǎǘ 

όŀƴŘ ƴƻǘ ŀǎ ŀ ŎƻǊǇƻǊŀǘƛƻƴύ ŦƻǊ /ŀƴŀŘƛŀƴ ƭŜƎŀƭ ŀƴŘ ǘŀȄ ǇǳǊǇƻǎŜǎΣ ǎƛƎƴƛŦƛŎŀƴǘ ŎƻƳƳŜƴǘǎ ƳŀŘŜ ōȅ ǘƘŜ C/! ώ/ŀƴŀŘŀΩǎ CŜŘŜǊŀƭ /ƻǳǊǘ 

ƻŦ !ǇǇŜŀƭϐ ǎǳƎƎŜǎǘ ǘƘŀǘ ǘƘŜ ¢//Ωǎ ŎƻƴŎƭǳǎƛƻƴ ƛǎ ŀ ΨŘƻǳōǘŦǳƭ ǇǊƻǇƻǎƛǘƛƻƴΩέΦ ²ƘƛƭŜ άώǘϐƘŜ ¢// ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ŀ ǘǊǳǎǘ ǊŜƭŀǘƛƻƴǎƘƛǇ 

ŜȄƛǎǘŜŘ ōŜǘǿŜŜƴ ǘƘŜ ǘŀȄǇŀȅŜǊΩǎ ŦŀǘƘŜǊ όŀǎ ǎŜǘǘƭƻǊύΣ ǘƘŜ CƻǳƴŘŀǘƛƻƴ όŀǎ ǘǊǳǎǘŜŜύΣ ŀƴŘ ǘƘŜ ǘŀȄǇŀȅŜǊ ŀƴŘ Ƙƛǎ ŦŀƳƛƭȅ ƳŜƳōŜǊǎ όŀǎ 

ōŜƴŜŦƛŎƛŀǊƛŜǎύέΣ άǘƘŜ C/! ǿŀǎ Řƻǳōǘful that a trust actually existed in this case, noting, in particular, that the law of Austria does 

ƴƻǘ ǊŜŎƻƎƴƛȊŜ ǘǊǳǎǘǎ ŀǎ ǳƴŘŜǊǎǘƻƻŘ ǳƴŘŜǊ ǘƘŜ ŎƻƳƳƻƴ ƭŀǿέΦ Lǘ ƛǎ ƴƻǘŜŘ ǘƘŀǘ άώƛϐƴǘǊƛƴǎƛŎ ǘƻ ǘƘŜ C/!Ωǎ ǎǘŀǘŜƳŜƴǘǎ ǿŀǎ ǘƘŜ ŦŀŎǘ ǘƘŀǘ 

the Foundation was registered as a corporation for Austrian legal purposes, with a governing board similar to the board of 

 

1  Private Foundations Act of 1993, available at https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10003154&FassungVom=2023 -01-19 (original text) (last 

accessed 6 May 2026). 

https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10003154&FassungVom=2023-01-19
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directors of a Canadian corporation. The property owned by the Foundation was its own and, in this respect, the Foundation 

had the same legal rights as a Canadian corporation to deal with its property as it saw fit. The FCA pointed out that a Canad ian 

corp oration does not hold property in trust for its shareholders, except to the extent that a trust arrangement has been 

specifically drawn out (by deed or otherwise), and which arrangement establishes the legal and equitable obligations of a 

trustee. This was  not the case with the Foundation. Indeed, as trust arrangements are foreign to Austrian law (and to the laws 

ƻŦ ƻǘƘŜǊ 9ǳǊƻǇŜŀƴ ŎƛǾƛƭ ƭŀǿ ƧǳǊƛǎŘƛŎǘƛƻƴǎύΣ ƛǘ ƛǎ ǉǳŜǎǘƛƻƴŀōƭŜ ƛŦ ΨPrivatstiftungenΩ Ŏŀƴ ōŜ ǊŜŀǎƻƴŀōƭȅ ŎƭŀǎǎƛŦƛŜŘ ŀǎ ǘǊǳǎǘǎ ŦƻǊ /ŀƴŀŘƛŀƴ 

ŎƻƳƳƻƴ ƭŀǿ ǇǳǊǇƻǎŜǎΦέ2 

 

2   M.J. Rochwerg and R. Sharma, άSommer v The Queenτthe Canadian common law and tax treatment of an Austrian private foundation έ, Trusts & Trustees, Vol. 20 (6), 2014, pp. 556-560. 
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3. Bahrain  

Country (Region)  Bahrain1 

Institution:  Trust 

Legal Basis / Origin:  

Article 2.1. of the Bahraini Legislative Decree No 23 of 2016 provides:  

ά! ¢Ǌǳǎǘ ƛǎ ŀ ƭŜƎŀƭ ǊŜƭŀǘƛƻƴǎƘƛǇ ŎǊŜŀǘŜŘ ōȅ ŀ {ŜǘǘƭƻǊ ǿƘŜǊŜōȅ ŀ ¢Ǌǳǎǘ tǊƻǇŜǊǘȅ ƛǎ ƘŜƭŘ ƛƴ ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ ¢ǊǳǎǘŜŜΣ ƻǊ ŀƴƻǘƘŜǊ Person 

on behalf of the Trustee, to exercise in relation thereto the duties and powers in accordance with the provisions of the pr oper law 

of the Trust and the Terms of the Trust for any of the following:  

a. the benefit of a Beneficiary , whether or not yet ascertained or in existence,  

b. any valid Charitable or Non -Charitable Purpose which is not for the benefit only of the Trustee; or  

c. both such benefit as is mentioned under paragraph (a) of this sub -section and any such purpose as is mentioned under 

paragraph (b) of this sub -ǎŜŎǘƛƻƴΦέ 2 

  

 

1 As Bahrain is not a Member of the HCCH, the information in this table was based on research conducted by the P ermanent Bureau.  

2   Bahraini Legislative Decree No 23 of 2016, available at  https://www.mola.gov.bh/MediaManager/Media/Documents/Laws/Batch3/L2316.pdf  (official English translation) (last accessed 6 May 

2026).  

https://www.mola.gov.bh/MediaManager/Media/Documents/Laws/Batch3/L2316.pdf
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Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

Article 2.2 of the Bahraini Legislative Decree No 23 of 2016 provides that a Trust has the following characteristics:  

άŀΦ ǘƘŜ ¢Ǌǳǎǘ tǊƻǇŜǊǘȅ ŎƻƴǎǘƛǘǳǘŜǎ ŀ ǎŜǇŀǊŀǘŜ ŦǳƴŘ ŀƴŘ ƛǎ ƴƻǘ ŀ ǇŀǊǘ ƻŦ ǘƘŜ ¢ǊǳǎǘŜŜϥǎ ƻǿƴ ŜǎǘŀǘŜΤ 

b. title to the Trust Property is held in the name, or under the control of the Trustee , whereby it is held in the name of another 

Person on behalf of the Trustee; and  

c. the Trustee has the power and the duty, in respect of which he is accountable, to manage, employ or dispose of the Trust 

tǊƻǇŜǊǘȅ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ¢ŜǊƳǎ ƻŦ ǘƘŜ ¢Ǌǳǎǘ ŀƴŘ ǘƘŜ ŘǳǘƛŜǎ ƛƳǇƻǎŜŘ ǳǇƻƴ ƘƛƳ ōȅ ŀƴȅ ƭŀǿ ŀǇǇƭƛŎŀōƭŜ ǘƘŜǊŜǘƻΦέ 3 

 

3   Ibid. 
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4. Bangladesh  

Country (Region)  Bangladesh 1 

Institution:  Waqf  

Legal Basis / Origin:  

The Waqfs Ordinance of 1962, Chapter I, section 2(10) defines a waqf  ŀǎ άǘƘŜ ǇŜǊƳŀƴŜƴǘ ŘŜŘƛŎŀǘƛƻƴ ōȅ ŀ ǇŜǊǎƻƴ ǇǊƻŦŜǎǎƛƴƎ LǎƭŀƳ 

of any movable or immovable property for any purpose recognised by Muslim Law as pious, religious or charitable, and includes  

any other endowment or grant for the aforesaid purposes, a waqf  by user, and a waqf  created by a non -Muslim .έ2 

Whether the institution may potentially 

meet the criteria of Article 2:  

No 

!ŎŎƻǊŘƛƴƎ ǘƻ aΦ hōŀƛŘǳƭƭŀƘ ŀƴŘ ƻǘƘŜǊǎΣ άώǘϐƘŜ ǎƛǘǳŀǘƛƻƴ ƛǎ ǉǳƛǘŜ ŘƛŦŦŜǊŜƴǘ ƛƴ LƴŘƛŀΣ tŀƪƛǎǘŀƴ ŀƴŘ .ŀƴƎƭŀŘŜǎƘ ǿƘŜǊŜ ǘƘŜ ǎǘŀǘŜ plays a 

supervisory role devoid of actual ownership or direct management of waqf  ŀǎǎŜǘǎέΦ3 

 

1 As Bangladesh is not a Member of the HCCH, the information in this table was based on research conducted by the P ermanent Bureau.  

2   The Waqfs Ordinance (1962), available at http://bdlaws.minlaw.gov.bd/act -details -326.html (official English translation) (last accessed 6 May 2026). 

3   M. Obaidullah et al., Islamic Social Finance Report 2014, Thomson Reuters and Islamic Research and Training Institute (IRTI), 2014, Chap. 4. 

http://bdlaws.minlaw.gov.bd/act-details-326.html
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5. Brazil  

Country (Region)  Brazil 

Institution:  Fideicomisso όάSubstituição Fideicomissáriaέύ 

Legal Basis / Origin:  

Articles 1.951-1.960 of the Brazilian Civil Code 1 ǇǊƻǾƛŘŜ ŦƻǊ ǘƘŜ άsubstituição fideicomissáriaέΥ 

!ŎŎƻǊŘƛƴƎ ǘƻ !ǊǘƛŎƭŜ мΦфрмΥ ά¢ƘŜ ǘŜǎǘŀǘƻǊ Ƴŀȅ ŜǎǘŀōƭƛǎƘ ƘŜƛǊǎ ƻǊ ƭŜƎŀǘŜŜǎΣ ǎǘƛǇǳƭŀǘƛƴƎ ǘƘŀǘΣ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ƘƛǎκƘŜǊ ŘŜŀǘƘΣ ǘƘe inheritance 

or legacy will be transmitted to the fiduciário , resolving the right of the latter, by his/her death, at a certain time or under a certain 

condition, in favor of someone else, who qualifies as fideicomissárioΦέ όǳƴƻŦŦƛŎƛŀƭ ǘǊŀƴǎƭŀǘƛƻƴύ 

!ǊǘƛŎƭŜ мΦфрн ŦǳǊǘƘŜǊ ǇǊƻǾƛŘŜǎΥ ά¢ƘŜ substituição fideicomissária  is only permitted in favour of those not conceived at the time of the 

ǘŜǎǘŀǘƻǊΩǎ ŘŜŀǘƘΦ {ƻƭŜ ǇŀǊŀƎǊŀǇƘΥ LŦΣ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ǘŜǎǘŀǘƻǊΩǎ ŘŜŀǘƘΣ ǘƘŜ fideicomissário  has already been born, the fideicomissário  

ǿƛƭƭ ŀŎǉǳƛǊŜ ǘƘŜ ƻǿƴŜǊǎƘƛǇ ƻŦ ǘƘŜ ŀǎǎŜǘǎ ǘƘŀǘ ǿŜǊŜ άfideicometidosέΣ ŀƴŘ ǘƘŜ ǊƛƎƘǘ ƻŦ ǘƘŜ fiduciário  ǿƛƭƭ ōŜ ŎƻƴǾŜǊǘŜŘ ƛƴǘƻ ǳǎǳŦǊǳŎǘΦέ 

(unofficial translation)  

/ƻƴŎŜǊƴƛƴƎ ǘƘŜ ŘƛǎǘǊƛōǳǘƛƻƴ ƻŦ ǘƘŜ ǇǊƻǇŜǊǘȅ ƛƴ ǘƘƛǎ ŀǊǊŀƴƎŜƳŜƴǘΣ !ǊǘƛŎƭŜ мΦфро ŜǎǘŀōƭƛǎƘŜǎ ǘƘŀǘΥ ά¢ƘŜ fiduciário  has ownership of the 

inheritance or legacy, but it is restricted and resolvable. Sole paragraph: The fiduciário  is obliged to carry out an inventory of the 

assets encumbered, and to give security to return them if required by the fideicomissárioΦέ όǳƴƻŦŦƛŎƛŀƭ ǘǊŀƴǎƭŀǘƛƻƴύ 

Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

According to J. Martins -Costa,  

άслΦ !ƳƻƴƎ ǘƘŜ ǾŀǊƛƻǳǎ ƛƴǎǘƛǘǳǘƛƻƴǎ ǿƛǘƘƛƴ .ǊŀȊƛƭƛŀƴ ƭŀǿ ǘƘŀǘ ǇŜǊŦƻǊƳ ŦǳƴŎǘƛƻƴǎ ŀƴŀƭƻƎƻǳǎ ǘƻ ǘƘƻǎŜ ƻŦ ǘǊǳǎǘǎΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ǘƘe 

discretionary trust, is the fideicomisso (substituição fideicomissária ). Although the specific legal framework governing fideicomisso 

ŘƻŜǎ ƴƻǘ ŀǇǇƭȅ ƛƴ Ŧǳƭƭ ǘƻ ǘǊǳǎǘǎ όŜƛǘƘŜǊ ōŜŎŀǳǎŜ ǘƘŜ ǎŜǘǘƭƻǊΩǎ ƛƴǘŜƴǘƛƻƴ ŘƛŘ ƴƻǘ ǊŜǎǳƭǘ ƛƴ ǎǳŎƘ ŀ ǎǘǊǳŎǘǳǊŜΣ ƻǊ ōŜŎŀǳǎŜ ƛǘ Ƴŀy conflict 

with mandatory rules of domestic law), its invocation is nonetheless pertinent to demonstrate both the theoretical acce ptability of 

such functions and to outline interpretative guidelines for evaluating a trust under Brazilian law.  

 

1   Brazilian Civil Code, Law 10.406/2002, available at https://www.planalto.gov.br/ccivil_03/LEIS/2002/L10406compilada.htm  (original text) (last accessed 6 May 2026). 

https://www.planalto.gov.br/ccivil_03/LEIS/2002/L10406compilada.htm
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61. Where the disposition arises from a testamentary act, the closest figure will be the fideicomisso (Civil Code, arts. 1.951 to 1.960). 

Among the broad lines within which analogy is appropriate, attention must be paid to the legal relationship between the fiduciário 

and the fideicomissário  ŘǳǊƛƴƎ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ǘƘŜ ŦƛŘǳŎƛŀǊȅ ŀǊǊŀƴƎŜƳŜƴǘΦ ώΧϐ  

65. As can be seen, although discretionary trusts are not expressly regulated under Brazilian law, the legal system does reco gnise 

functionally analogous structures that permit analogical interpretation where appropriate. Such analogy serves to demonstrate  

that fiduciary arrangements do not inherently exclude discretionary powers, provided these are consistent with the functions and 

ƴŀǘǳǊŜ ƻŦ ǘƘŜ ŦƛŘǳŎƛŀǊȅ ǊŜƭŀǘƛƻƴǎƘƛǇΦ !ǎ tƻƴǘŜǎ ŘŜ aƛǊŀƴŘŀ ƻōǎŜǊǾŜǎΣ ΨǘƘŜ ǎƛƳƛƭŀǊƛǘȅ ōŜǘǿŜŜƴ ƭŜƎŀƭ ŎŀǘŜƎƻǊƛŜǎ ǎŜǊǾŜǎ ƻƴƭȅ ǘƻ resolve 

ǎǇŜŎƛŦƛŎ ƛǎǎǳŜǎΣ ƎƛǾŜƴ ǘƘŀǘ ƭŜƎŀƭ ǊǳƭŜǎ ƘŀǾŜ ŀƴŀƭƻƎƛŎŀƭ ǎŎƻǇŜΦΩέ2 (unofficial translation)   

 

2  J. Martins-/ƻǎǘŀΣ άh ¢Ǌǳǎǘ Ŝ ƻ 5ƛǊŜƛǘƻ .ǊŀǎƛƭŜƛǊƻέΣ Revista de Direito Civil Contemporâneo, vol. 12, 2017, pp. 165-209, paras 60-65. 
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6. Canada 

Country (Region)  Canada (other than Quebec)  

Institution:  Trust 

Legal Basis / Origin:  

Common law  

Trusts in Canada (other than Quebec) stem from the common law of England as received into the common law of Canada.  

See, for example, Valard Construction Ltd. v. Bird Construction Co., 2018 SCC 81 and Canada (Attorney General) v. British Columbia 

Investment Management Corp., 2019 SCC 632, for an indication of the principles of equity underlying trusts in common  law Canada 

ŀƴŘ ŦƻǊ ǎǘŀǘŜƳŜƴǘǎ ƻŦ ǎƻƳŜ ƻŦ ǘƘŜ ƛƴǎǘƛǘǳǘƛƻƴΩǎ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎΦ {ŜŜ 5ƻƴƻǾŀƴ ²ΦaΦ ²ŀǘŜǊǎ Ŝǘ ŀƭΦΣ Waters' Law of Trusts in Canada, 5th 

ed (Toronto: Carswell, 2021) for a more comprehensive explanation of the institution.  

 

1  Available at https://canlii.ca/t/hqf44  (last accessed 6 May 2026). 

2  Available at https://canlii.ca/t/j3xhq  (last accessed 6 May 2026). 

https://canlii.ca/t/hqf44
https://canlii.ca/t/j3xhq
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Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

The trust found in common  law Canada is an example of the trust developed in courts of equity as referenced in the preamble to 

the Convention. That the common  law trust fell within the scope of the Convention was not doubted at the time of the finalisation 

of the Convention. 3 

This institution likely meets the criteria of Article 2 of the Convention because (i) the funds are generally required to be kept 

ǎŜǇŀǊŀǘŜ ŀƴŘ ŀǊŜ ƴƻǘ ǇŀǊǘ ƻŦ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ƻǿƴ ŜǎǘŀǘŜΣ4 (ii) title to the trust assets stands in the name of the trustee, 5 and (iii) the 

trustee has the powers of an administrator to manage, employ and dispose of the assets in accordance with the terms of the tr ust.6  

  

 

3  !Φ9Φ Ǿƻƴ hǾŜǊōŜŎƪΣ ά9ȄǇƭŀƴŀǘƻǊȅ wŜǇƻǊǘ ƻƴ ǘƘŜ I//I мфур ¢Ǌǳǎǘǎ /ƻƴǾŜƴǘƛƻƴέΣ ƛƴ Proceedings of the Fifteenth Session (1984), Tome II, Trusts, applicable law and recognition, The Hague, Imprimerie 

Nationale, 1985, para. 13 

4  D.W.M. Waters, M.R. Gillen and L.D. Smith, Waters' Law of Trusts in Canada, 5th ed. (Toronto, Carswell, 2021) at 3.III. 

5  Ibid. p. 3.I. 

6  Ibid. p. 3.VII. 



 

 
45 

Country (Region)  Canada (Quebec) 

Institution:  Trust 

Legal Basis / Origin:  

Articles 1260 and following of the Civil Code of Québec 7 provide the foundation for trusts in Quebec law.   

1260. A trust results from an act whereby a person, the settlor, transfers property from his patrimony to another patrimony 

constituted by him which he appropriates to a particular purpose and which a trustee undertakes, by his acceptance, to hold a nd 

administe r. 

1261. The trust patrimony, consisting of the property transferred in trust, constitutes a patrimony by appropriation, autonomous 

and distinct from that of the settlor, trustee or beneficiary and in which none of them has any real right.  

Whether the institution may potentially 

meet the criteria of Article 2:  

Yes 

Article 1278 of the Civil Code of Québec provides that the trustee has the control and the exclusive administration of the trust 

patrimony, that the titles relating to the property of the trust patrimony are drawn -up ƛƴ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ƴŀƳŜΣ ŀƴŘ ǘƘŀǘ ǘƘŜ ǘǊǳǎǘŜŜ 

ŀŎǘǎΣ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ ǘǊǳǎǘ ǇǊƻǇŜǊǘȅΣ ŀǎ ǘƘŜ άŀŘƳƛƴƛǎǘǊŀǘƻǊ ƻŦ ǘƘŜ ǇǊƻǇŜǊǘȅ ƻŦ ƻǘƘŜǊǎ ŎƘŀǊƎŜŘ ǿƛǘƘ Ŧǳƭƭ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴέΦ The powers 

and duties of the trustee as an administrator of the property of others are  specified in Articles 1299 and following of the Civil Code 

of Québec.  

Thus, since (iύ ǘƘŜ ŀǎǎŜǘǎ ƻŦ ǘƘŜ ǘǊǳǎǘ ǇŀǘǊƛƳƻƴȅ ŀǊŜ ƴƻǘ ǇŀǊǘ ƻŦ ǘƘŜ ǘǊǳǎǘŜŜΩǎ ƻǿƴ ŜǎǘŀǘŜΤ όƛƛύ ǘƘŜ ǘƛǘƭŜ ǘƻ ǘƘŜ ǘǊǳǎǘ ŀǎǎŜǘǎ ǎǘŀƴŘǎ ƛƴ ǘƘe 

name of the trustee; and (iii) the trustee has the powers of an administrator to manage, employ and  

ŘƛǎǇƻǎŜ ƻŦ ǘƘŜ ŀǎǎŜǘǎ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ǘŜǊƳǎ ƻŦ ǘƘŜ ǘǊǳǎǘ ŀƴŘ ǘƘŜ ǎǇŜŎƛŀƭ ŘǳǘƛŜǎ ƛƳǇƻǎŜŘ ǳǇƻƴ ƘƛƳΣ vǳŜōŜŎΩǎ ǘǊǳǎǘ ǎŜŜƳǎ to 

satisfy the criteria of Article 2 of the  Convention.  

 

7   Civil Code of Québec , CQLR c CCQ-1991, available at ccq -1991 - Civil Code of Quebec  (last accessed 6 May 2026). 

https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991




https://www.bcn.cl/leychile/navegar?idNorma=172986&idParte=&idVersion=




http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/10/content_1383444.htm




http://www.suin-juriscol.gov.co/viewDocument.asp?id=1833376




http://obcanskyzakonik.justice.cz/images/pdf/Civil-Code.pdf








http://hrlibrary.umn.edu/research/Civil%20Code%20(English).pdf
http://hrlibrary.umn.edu/research/Civil%20Code%20(English).pdf




https://www.legifrance.gouv.fr/codes/id/LEGIARTI000006445338/2007-02-21








https://njt.hu/jogszabaly/en/2013-5-00-00


https://njt.hu/jogszabaly/2019-13-00-00


https://www.bwi.go.id/wp-content/uploads/2019/09/Undang-undang-No.-41-2004-Tentang-Wakaf.pdf




https://www.nevo.co.il/law_html/law00/72996.htm






https://academic.oup.com/tandt/article-abstract/12/7/21/1649566?redirectedFrom=PDF


https://www.japaneselawtranslation.go.jp/en/laws/view/2476/en








https://www.law.go.kr/lsSc.do?menuId=1&subMenuId=15&tabMenuId=81&query=%EC%8B%A0%ED%83%81%EB%B2%95#undefined
https://www.law.go.kr/engLsSc.do?menuId=1&subMenuId=21&tabMenuId=117&query=%EC%8B%A0%ED%83%81%EB%B2%95








https://www.regierung.li/files/attachments/216-0-01-02-2025-en.pdf
https://bua.regierung.li/BuA/default.aspx?nr=84&year=2004&erweitert=true








http://data.legilux.public.lu/eli/etat/leg/loi/2003/07/27/n4/jo


https://wdocs-pub.chd.lu/docs/Dossiers_parlementaires/6595/20250515_Dep%C3%B4t.pdf
https://www.chd.lu/fr/dossier/6595


https://www.ssm.com.my/Pages/Legal_Framework/Document/Act%20100.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/LOM/EN/Act%20%20208%20-%2031.3.2016.pdf


https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/517_BI/ACT%20505.pdf
http://library.jksm.gov.my/cgi-bin/koha/opac-retrieve-file.pl?id=045d85412638783bed4d2513e46ea2bc






https://www.legis.md/cautare/getResults?doc_id=112573&lang=ro




https://legimonaco.mc/tnc/loi/1936/02-27-214/
https://legimonaco.mc/tnc/ordonnance/2021/04-29-8.635/




http://www.dutchcivillaw.com/legislation/dcctitle33055.htm#title36




https://qanoon.om/p/2000/rd2000065/




https://nasirlawsite.com/llb2/trust.htm


https://na.gov.pk/uploads/documents/1601023429_848.pdf


https://www2.congreso.gob.pe/sicr/cendocbib/con4_uibd.nsf/7B3154074498CD5E05257F030072F042/$FILE/26702.pdf




https://api.sejm.gov.pl/eli/acts/DU/2023/326/text.pdf




https://www.icnl.org/wp-content/uploads/Qatar_8_Qatar_Waqf_1996.pdf




https://legislatie.just.ro/




https://www.consigliograndeegenerale.sm/on-line/home/archivio-leggi-decreti-e-regolamenti/documento17024916.html
https://www.consigliograndeegenerale.sm/on-line/documento17134204.html


https://www.consigliograndeegenerale.sm/on-line/home/archivio-leggi-decreti-e-regolamenti/documento17024917.html
https://www.consigliograndeegenerale.sm/on-line/documento17134205.html


https://www.gov.za/sites/default/files/gcis_document/201505/act-57-1988_0.pdf




https://www.srilankalaw.lk/t/1314-trusts-ordinance.html






https://www.fedlex.admin.ch/eli/cc/24/233_245_233/en


https://uaelegislation.gov.ae/en/legislations/2120


https://uaelegislation.gov.ae/en/legislations/2120


https://uaelegislation.gov.ae/en/legislations/1237/download








https://www.impo.com.uy/bases/leyes/17703-2003














https://docs.venezuela.justia.com/federales/leyes/ley-de-fideicomisos.pdf




https://www.legislation.gov.au/C2004A04125/latest/text
https://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=2004071631&table_name=loi


https://canlii.ca/t/fpwbs
https://canlii.ca/t/1z8wf
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcanlii.ca%2Ft%2Fhqxkq&data=05%7C02%7Csecretariat%40hcch.net%7C208416e93ec3429bcbc508de1af57bff%7Cf63757c537de44adb498b24589a7eb0b%7C0%7C0%7C638977838845103472%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=%2BH2MgajLSoKlgRPpbY9dT3f4jZ2AKoC765qW7uCYrks%3D&reserved=0
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