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Foreword

It is with great pleasure that | present this Note on the Application and Interpretation of Article 2 of
the Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition and on
Institutions Analogous to Trusts (Trusts Convention).

Since its conclusion in 1985 and entry into force in 1992, the Trusts Convention has played a unique
role in building bridges between different legal traditions. By establishing common private
international law rules on the law applicable to trusts and their recognition, it has enhanced legal
certainty and predictability in cross-border situations involving trusts while facilitating dialogue and
mutual understanding between legal systems that have historically taken different approaches to
the institution. In this respect, the Trusts Convention stands as a particularly compelling example of
the HCCH's capacity to develop practical and inclusive solutions to the challenges arising from the
diversity of legal traditions.

The origins of this Note can be traced to the work undertaken by the HCCH in advance of the 30th
anniversary of the entry into force of the Trusts Convention in 2022. Discussions within the HCCH,
including those held during the inaugural HCCH Conference on Commercial, Digital and Financial
Law Across Borders (CODIFI Conference) in 2022, highlighted not only the continuing relevance of
the Convention, but also the growing interest in trusts and trust-like institutions in jurisdictions
representing a wide range of legal traditions. Successive mandates from the Council on General
Affairs and Policy (CGAP) provided the basis for the work that ultimately resulted in this publication,
reflecting the importance that HCCH Members attach to ensuring the continued effective operation
of the Trusts Convention.

This Note is the culmination of five years of research and collaboration examining the application
and interpretation of Article 2 of the Convention and the institutions that may fall within its scope. It
provides practical guidance on the interpretation of Article 2, explores institutions that may satisfy
its criteria in different legal systems, and compiles legislation and case law concerning the
application of the Convention and the cross-border recognition of trusts and analogous institutions.
In doing so, the Note highlights the flexibility of the Convention and its capacity to operate effectively
across common law, civil law and other legal traditions. It thereby contributes to a clearer and more
informed understanding of the Convention's scope and supports its practical operation in an
increasingly interconnected cross-border legal environment.

I would like to take this opportunity to express my sincere appreciation to all those who contributed
to this project. In particular, | wish to thank the members of the Working Group on Trusts for their
valuable expertise and constructive engagement throughout the preparation and review of the
study, and its Chair, Judge Roberta Nocella (ltaly) for her excellent stewardship of the process. | am
also grateful to the Society of Trust and Estate Practitioners (STEP) and to the many STEP members
who participated in the survey conducted for this project and shared practical insights from their
respective jurisdictions. Their contributions greatly enriched this work. | also wish to acknowledge,
with appreciation, the work of the staff of the Permanent Bureau, in particular Deputy Secretary
General Dr Gérardine Goh Escolar, Legal Officer Raquel Salinas Peixoto, former Legal Officer Harry
Cheng, Legal Officer Hosna Attar, former Secondee Wendy Ho, Publications Officer Lydie de Loof,
whose efforts over several years were instrumental in preparing and finalising this publication.
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As interest in trusts and institutions analogous to trusts continues to develop around the world, the
Trusts Convention remains an important instrument for promoting legal certainty, predictability and
cooperation across borders. More than three decades after its entry into force, it continues to
demonstrate the enduring value of multilateral cooperation in addressing the practical
consequences of differences between legal systems. | am confident that this Note will prove to be
a valuable resource for judges, legal practitioners, academics, government officials and all others
interested in the operation of the Convention, and that it will contribute to the Convention's
continued effective implementation and wider understanding.

Dr Christophe Bernasconi | Secretary General
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NOTE ON ARTICLE 2 OF THE 1985 TRUSTS CONVENTION AND ON THE INSTITUTIONS ANALOGOUS TO TRUSTS

The Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition (Trusts
Convention) was concluded on 1 July 1985 and entered into force on 1 January 19921

From 2020 to 2025, the HCCH conducted a study on the application and interpretation of
Article 2 of the Trusts Convention and on the institutions that may be analogous to trusts for
the purposes of the Convention. This Note publishes the results of the study with an aim to
increase global awareness of the Convention and reliance on institutions that may be
analogous to trusts and to highlight the potential for the Convention to ensure greater legal
certainty in the recognition of trusts and institutions analogous to trusts.

The objective of this Note is to provide practical guidance on the application of the Trusts
Convention. It adopts a comparative approach to the treatment of trusts and potentially trust-
like institutions within different legal frameworks, including common law, civil law and Islamic
law. It focuses on the following three main areas:

. the interpretation of the English and French versions of Article 2 of the Convention (see
Section II);

i, institutions that may meet the criteria of Article 2 of the Convention in different
jurisdictions (see Annex A); and

iii. legislation and cases on the application and interpretation of the Convention and on
cross-border recognition of trusts and institutions analogous to trusts (see Annex B).

This Note is intended to serve as reference material for legal practitioners dealing with issues
relating to the application and interpretation of the Trusts Convention and, in particular, the
question of whether an institution may meet the criteria of Article 2 of the Convention. The
information provided in this Note does not constitute legal advice from the Permanent Bureau
of the HCCH. Users of this Note should seek legal advice from licensed practitioners of the
relevant jurisdiction(s).

For the most current list of Contracting Parties to the Trusts Convention, together with the respective dates of entry
into force, please refer to the Status Table (available on the HCCH website (www.hcch.net) under “Trusts Section”).


https://www.hcch.net/en/instruments/conventions/status-table/?cid=59
http://www.hcch.net/
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NOTE ON ARTICLE 2 OF THE 1985 TRUSTS CONVENTION AND ON THE INSTITUTIONS ANALOGOUS TO TRUSTS

The work on the Trusts Convention that resulted in this Note started in March 2020 when the
Council on General Affairs and Policy (CGAP) of the HCCH mandated the Permanent Bureau
to ‘commence research and preparations in relation to the commercial and financial law
questionnaire and the possible international conference to be held in late 2022, coinciding
with the 30thanniversary of the entry into force of the Trusts Convention”2

In 2021, a report was submitted to CGAP that described the challenges to a wider adoption of
the Trusts Convention. The report noted “a possible continuing misunderstanding of, or
incompatibility between, civil law and common law concepts of trusts and other analogous
institutions” and suggested that “lal survey may be necessary to analyse the extent to which
such questions interfere with the proper scope and application of the Convention”s

Preliminary Document No 14 of November 20214 presented to CGAP for its meeting in 2022,
noted the importance of the concept of “institutions analogous to trusts” Annexed to this
Preliminary Document was a table presenting information from jurisdictions representing a
variety of legal traditions with a particular focus on civil law jurisdictions that have adopted
trusts and/or have their own institutions analogous to trusts.s The information gathered in that
Annex formed the basis for the study in the following years.

Matters relating to the Trusts Convention were discussed in the inaugural HCCH Conference
on Commercial, Digital and Financial Law Across Borders [hereinafter, “CODIFI Conference'l
of 2022, held online from 12 to 16 September 2022, in a track of programming devoted to the
Trusts Convention, which featured four specific sessions on the instrument.® Experts at the
CODIFI Conference identified a growth of recent initiatives in jurisdictions such as the People's
Republic of China, Hungary, Israel, Japan, Korea, and Switzerland and in various parts of Latin
America, which have developed institutions analogous to trusts in the years following the
conclusion of the Convention. Experts noted that engagement with these jurisdictions would
support a wider understanding of trusts and analogous institutions and thus support wider
application of the Convention.” In light of those discussions, further work focusing on the

“Conclusions and Decisions of the Council on General Affairs and Policy of the Conference (3-6 March 2020)", C&D
No 39 (available on the HCCH website (www.hcch.net) under “Governance” => “Council on General Affairs and Policy”
=> "Archive (2000-2025)").

“The HCCH 1985 Trusts Convention: Updates and possible future work”, Prel. Doc. No 15 of December 2020 for CGAP
2021 (available on the HCCH website (www.hcch.net) under “Governance” => “Council on General Affairs and Policy”
=> "Archive (2000-2025)"), paras 8 and 9.

“The HCCH 1985 Trusts Convention: Updates and possible future work’”, Prel. Doc. No 14 of November 2021 for CGAP
2022 (available on the HCCH website (www.hcch.net) under “Governance” => “Council on General Affairs and Policy”
=> "Archive (2000-2025)"), para. 10.

Ibid., Annex |, “List of Institutions Potentially Analogous to Trusts".

‘Digital Economy and the HCCH Conference on Commercial, Digital and Financial Law Across Borders (CODIFI
Conference): Report’, Prel. Doc. No 3A of January 2023 for CGAP 2023, Annex |, “Report of the 2022 inaugural HCCH
Conference on Commercial, Digital and Financial Law Across Borders (CODIFI Conference)” (available on the HCCH
website (www.hcch.net) under “Governance” => “Council on General Affairs and Policy” => *Archive (2000-2025)"), paras
11t0 16.

‘2006 Securities Convention, 1985 Trusts Convention, 2015 Principles on Choice of Law: Update”, Prel. Doc. No 10A of
February 2023 for CGAP 2023 (available on the HCCH website (www.hcch.net) under “Governance” => “Council on
General Affairs and Policy” => “Archive (2000-2025)"), para. 15.


http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
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scope and the interpretation of Article 2 of the Convention was considered timely and
desirable for increasing interest in the Convention. At the CGAP meetings in 2023 and 2024,
the Permanent Bureau was mandated to proceed with the further work.

In 2024, the Permanent Bureau and the Society of Trust and Estate Practitioners (STEP)
discussed possible cooperation in relation to the work on the Trusts Convention. The
Permanent Bureau developed a survey on the Trusts Convention [hereinafter, “STEP Survey'l
aimed at collecting information from practitioners who are members of STEP. The STEP
Survey contained questions relating to the current areas of work concerning Article 2 of the
Convention and institutions that may be analogous to trusts for the purposes of the
Convention. The STEP Survey was circulated to the members of STEP in July 2024, and
responses relating to six jurisdictions, namely Argentina, Israel, Italy, Malta, San Marino and
the United Kingdom, were received by g August 2024.

In 2025, CGAP welcomed the report on the work undertaken by the Permanent Bureau in
collaboration with STEP on the study of the application and interpretation of Article 2 of the
Trusts Convention and on the institutions analogous to trusts. CGAP also mandated the
establishment of a Working Group lhereinafter, “Working Group on Trusts"]® to review and
complete the study on the application and interpretation of Article 2 of the Trusts Convention
and on the institutions analogous to trusts, having due regard to any possible implications on
non-Contracting Parties and subject to available resources.

This Note is the result of five years of work at the HCCH on this studly.
There are five main sources of reference for this Note:

. The Explanatory Report on the 1985 Hague Trusts Convention;?
i, The Report on Trusts and Analogous Institutions;

iii. academic sources;

iv. STEP Survey responses; and

V. input from members of the Working Group on Trusts.

The Working Group was composed of experts designated by HCCH Members and Observer Organisations: Australia
(Brody Warren, Michael France); Canada (Christopher Blakeney, Raphaél Morissette, Valérie Simard); Costa Rica (Sofia
Cob Briceno); Ecuador (Alegria Baus Pinto, Javier Llorca Vega); Germany (Christoph Wurm, Silvia Bartodziej); Italy
(Roberta Nocella, Chair of the Working Group); Japan (Yuki Kato); Latvia (Agnese Saukuma, Dina Buse); Mexico (Carlos
Sanchez Mejorada y Velasco, Jorge Sanchez Cordero Davila); Panama (Gilberto Boutin, Raul Aparicio); Switzerland
(Thomas Mayer); Ukraine (Kateryna Taranenko, Mykhailo Korol, Yelizaveta Revilo); United Kingdom (Matthew Rowden,
Peter Farr, Martin Fullick, lan Keenan, Michael Paparakis, Keith Vincent); AAIL (Adrian Lai JP); ASADIP (Candela Villegas,
Cecilia Fresnedo de Aguirre); CNUE (Kacper Gorniak, Paolo Pasqualis); EAPIL (Afonso Patrao, Gianluca Contaldi, Gilles
Cuniberti, Pietro Franzina); ELI (Pascal Pichonnaz); and STEP (Emily Deane, Filippo Noseda, Paolo Panico, Samantha
Morgan). Prior to the second meeting of the Working Group, the representative of Costa Rica informed the Permanent
Bureau that Costa Rica would no longer participate in the Working Group.

AE. von Overbeck, “Explanatory Report on the HCCH 1985 Trusts Convention” [hereinafter, “Explanatory Report’], in
Proceedings of the Fifteenth Session (1984), Tome |l, Trusts, applicable law and recognition, The Hague, Imprimerie
Nationale, 1985, pp. 370-415.

A. Dyer and H. van Loon, “Report on trusts and analogous institutions” [hereinafter, “Dyer/Van Loon Report'], Prel. Doc.
No 1 of May 1982, in Proceedings of the Fifteenth Session (1984) (ibid.), pp. 10-108.
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NOTE ON ARTICLE 2 OF THE 1985 TRUSTS CONVENTION AND ON THE INSTITUTIONS ANALOGOUS TO TRUSTS

The Trusts Convention specifies the law applicable to trusts and governs the recognition of
trusts in the Contracting Parties. A trust is a legal institution originally developed in the
common law tradition, where a person, the settlor, places assets under the control of a trustee
to fulfil a pre-determined purpose or for the benefit of a beneficiary (Art. 2). The trustee is
charged with, and accountable for, the administration of the trust. Bearing in mind the
adoption of trusts and analogous institutions in different jurisdictions and the uniqueness of
this common law institution, the Convention establishes provisions common to trusts and
builds bridges between different legal traditions.

By facilitating cross-border recognition of trusts, the Convention provides predictability and
certainty to the beneficiaries of trusts and to those involved in legal relationships created by
trusts. It enhances party autonomy by giving priority to the law chosen by the settlor and
harmonises conflicting private international law provisions among the jurisdictions that
recognise the institution of trusts.

The Trusts Convention is divided into five chapters. Chapter | focuses on the scope of the
Convention, identifying the institutions which are covered, and delimiting them in relation to
other institutions (Art. 2). The scope of the Convention is limited in that it applies only to trusts
created voluntarily and evidenced in writing (Art. 3). Therefore, trusts created by operation of
law do not fall within the scope of the Convention, and trusts created by judicial decisions only
fall within the scope of the Convention if the Contracting Party so declares. Preliminary issues
relating to the validity of wills or of other acts in which assets are transferred to the trustee are
also expressly excluded from the scope of the Convention (Art. 4). In other words, the
Convention is applicable only to matters that concern the trust itself and only to such matters
that arise after the establishment of the trust.

Chapter Il of the Convention lays down the applicable law rules for trusts. It adopts a principle
of “party autonomy” for trusts®: the choice of law by the settlor provides the subjective
connection (Art. 6); subsidiarily, failing a settlor choice (or if such a choice is ineffective), an
objective connection to the law with which the trust is most closely connected (Art. 7) is
provided in sub-paragraphs (a) to (d) in an implicit hierarchy.2 Dépecage is provided for (Art. Q)
in that a settlor may pick and choose different laws to govern different aspects of the trust.

Chapter Ill of the Convention sets out what the recognition will consist of at a minimum (Art. 11)
and specifies the form in which the trust may appear in public registers (Art. 12). Together with
Chapter IV, the Convention provisions permit the non-recognition of certain trusts, if they
appear improper (Arts 13, 15, 16 and 18) while preserving rules that are more favourable to the
recognition of trusts than those of the Convention (Art. 14)13.

Chapter V contains the customary provisions of HCCH Conventions on signature, ratification,
accession, entry into force and denunciation, as well as those on the implementation of the
Convention in certain territorial units of composite States.

The English and French versions of the text of the Trusts Convention are equally authentic
(Final Provision).

Explanatory Report, p. 383, para. 63.
Ibid., pp. 374, 386 and 387, paras 20, 72 and 77.
Ibid., p. 383, paras 21 and 22.
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NOTE ON ARTICLE 2 OF THE 1985 TRUSTS CONVENTION AND ON THE INSTITUTIONS ANALOGOUS TO TRUSTS

Article 2 of the Trusts Convention describes the scope of the Convention.

The English and French versions of Article 2 read as follows:

‘For the purposes of this Convention, the
term ‘trust’ refers to the legal relationships
created - inter vivos or on death - by a
person, the settlor, when assets have been
placed under the control of a trustee for
the benefit of a beneficiary or for a
specified purpose.

A trust has the following characteristics; -

(@) the assets constitute a separate fund
and are not a part of the trustee's own
estate;

(b) title to the trust assets stands in the
name of the trustee or in the name of
another person on behalf of the trustee;

(c) the trustee has the power and the duty,
in respect of which he is accountable,
to manage, employ or dispose of the
assets in accordance with the terms of
the trust and the special duties
imposed upon him by law.

The reservation by the settlor of certain
rights and powers, and the fact that the
trustee may himself have rights as a
beneficiary, are not necessarily
inconsistent with the existence of a trust.”

‘Aux fins de la présente Convention, le
terme « trust » vise les relations juridiques
créées par une personne, le constituant
- par acte entre vifs ou a cause de mort -
lorsque des biens ont été placés sous le
controle dun trustee dans lintérét dun
bénéficiaire ou dans un but détermine.

Le trust présente
suivantes: -

les caracteristiques

(@ les biens du trust constituent une
masse distincte et ne font pas partie du
patrimoine du trustee ;

(b) le titre relatif aux biens du trust est
etabli au nom du trustee ou dune autre
personne pour le compte du trustee ;

() le trustee est investi du pouvoir et
charge de lobligation, dont il doit rendre
compte, dadministrer, de gérer ou de
disposer des biens selon les termes du
trust et les regles particulieres imposees au
trustee par la loi.

Le fait que le constituant conserve
certaines prérogatives ou que le trusiee
possede certains droits en qualite de
bénéficiaire ne s'oppose pas
nécessairement a lexistence d'un trust.”

Experts speaking at the CODIFI Conference had noted the importance of clarifying any
divergences ininterpretation between the English and French versions of the Article, including
any challenges raised by the use of the French term patrimoine and the English term estate

CODIFI  Conference, F. Noseda, “Trusts / Closing Session’ 16 September 2022, available at

https://youtu.be/emhldcYSepE?si-bKUY _RoBxlufey6t (last accessed 6 May 2026).



https://youtu.be/emhIdcYSepE?si=bKUY_RoBxlufey6t
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An essential element of the structure of a trust for the purposes of the Convention, as specified
in Article 2(a), is that “the assets constitute a separate fund and are not a part of the trustee's
own estate”. In the French version, it reads, “les biens du trust constituent une masse distincte
et ne font pas partie du patrimoine du trustee”. The term estate may be understood as a
common law concept, while patrimoine reflects a civil law understanding of a person's assets.

In common law jurisdictions, trust assets are typically divided between legal and equitable
ownership. By contrast, civil law systems have traditionally adhered to the principle that a
person possesses a single, indivisible patrimony. This conceptual difference has historically
posed challenges to the recognition of trusts within civil law frameworks. In response, several
civil law jurisdictions have, over the past decades, developed legal mechanisms that allow for
the recognition of distinct patrimonies or for the appropriation of a patrimony to a specific
purpose. Examples include Quebec (Canada), the Czech Republic, and Italy, each of which
has introduced frameworks that reconcile trust-like structures with civil law principles.’s

To accommodate differences among legal traditions, the Convention does not require the
presence of equitable ownership for a legal relationship to qualify as a trust. Instead, it focuses
on the structural separation of trust assets from the trustee's personal assets. This structural
requirement allows the Convention to be applied flexibly across legal traditions. It
accommodates both the common law model - where ownership is split between legal and
equitable interests - and the civil law approach, which may rely on the notion of a separate
patrimony or a patrimony subject to an appropriation. Importantly, this conceptual divergence
has not, to date, resulted in interpretive difficulties under the Convention.

Despite this flexibility, the use of patrimoine in the French version of Article 2 has raised
concerns about potential misinterpretation by practitioners in civil law jurisdictions.
Specifically, there is apprehension that the term - and the broader concept of distinct
patrimonies — might lead some to assume that a trustee’s personal assets are automatically
shielded from liabilities incurred in their capacity as trustee. In practice, however, whether
such protection exists depends on the applicable trust law, not on the concept of patrimoine
itself.

Ultimately, the Convention's emphasis on structural separation rather than on conceptual
ownership models ensures its compatibility with different legal systems while leaving
questions of liability and asset protection to be resolved under domestic law.

15

Please refer to Annex A for information concerning frameworks in Quebec (Canada), the Czech Republic, and Italy.
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NOTE ON ARTICLE 2 OF THE 1985 TRUSTS CONVENTION AND ON THE INSTITUTIONS ANALOGOUS TO TRUSTS

The Trusts Convention does not define trusts. Rather, Article 2 of the Convention lists the
characteristics of a trust and the type of legal relationships created by a trust. This reflects the
intention of the drafters to ensure that the Convention would be relevant and applicable in an
international context.®

Common law trusts originated in England around the 12t century as a way to manage property
on behalf of those who were unable to do so themselves, such as knights fighting abroad and
Roman Catholic mendicant orders who were forbidden from owning property directly under
Canon Law. As the common law could be strict and inflexible and as it allowed anyone holding
property to do with it whatever they lawfully pleased, the only way beneficiaries could
challenge the decisions of their trustees if they disagreed with them was by petitioning the
Monarch, and later the Lord Chancellor, for relief.

Over time, this led to the development of the law of equity, which is not a separate legal
system, but a set of principles designed to mitigate the perceived harshness of the common
law and to offer legal remedies designed to prevent injustice. In the case of trusts, equity
ensures that a trust is managed for the benefit of the beneficiary, not the trustee.

It is also possible to have separate legal and equitable interests in the same property, where
one person has legal ownership of a property with all the rights this entails, and another has
an equitable interest in the same property, which gives them the right to enjoy or otherwise
benefit from the property. For example, if a trustee sells a property held in trust, they must
pass the profits of the sale to the beneficiary (or the trustee must otherwise deal with the
proceeds for the beneficiary's benefit in a manner provided for by the trust agreement), as the
beneficiary has an equitable interest in that property. Notably, this is considered a separate
ownership interest rather than a specific right against the trustee.

It is also worth noting that in England and Wales, as well as several other common law legal
systems, it is a longstanding legal principle that, where equity and common law are in dispute,
equity prevails.

There is little doubt that common law trusts, as recognised in common law jurisdictions like
Australia, Canada and the United Kingdom, fall squarely within the scope of the Trusts
Convention. However, the position is less certain with respect to institutions, established by
statute or otherwise, in jurisdictions outside the common law tradition. It sometimes remains
unclear whether such institutions exhibit the characteristics enumerated in Article 2 of the
Convention and, consequently, whether they may fall within the scope of the Convention. This
section considers the nature of these institutions and assesses their potential inclusion within
the ambit of the Convention.

Challenges to the interpretation of the Trusts Convention were recognised at the time that the
Convention was negotiated, notably because the Convention deals with trusts, an institution
arising specifically from common law traditions.?” It is noteworthy that the delegations at the
Fifteenth Session considered and sought the inclusion of certain institutions, which are not
common law trusts, within the scope of the Convention.®

Explanatory Report, p. 378, paras 36 and 37.
Ibid., p. 372, para. 12.
Ibid., p. 375, para. 26.
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The Dyer/Van Loon Report stated that civil law systems have developed a bouquet of
institutions which, either alone or in combination, could fulfil the functions of a trust, and noted
that “[bly instituting an independent juristic entity (a corporation or foundation), by setting up
a contractual network of relationships, by transferring proprietary rights, by certain
testamentary dispositions, and, most often, by a combination of two or more of these legal
devices, it is possible to arrive at results which are very similar to those which common law
systems have achieved through the trust. None of these institutions, per se, however, can be
seen as an adequate translation of the trust concept

The Explanatory Report also stated:

‘“The question of whether analogous institutions existing in certain civil law
countries also meet the criteria of the Convention will be more difficult to resolve
.1 [t will be necessary to distinguish those institutions which are structurally
analogous to the trust, and which fall under the Convention, from those which are
only functionally analogous, and which are not covered."20

For reference, Annex A sets out, in table form, institutions in various jurisdictions that may or
may not meet the criteria of Article 2 of the Trusts Convention, including descriptions of their
origins, configuration, legal nature and function and, where relevant, the sources of the
establishing legislation, case law, and other pertinent information.

In writing this Note, the Working Group on Trusts examined in detail whether certain
contractual arrangements, institutions with legal personality, foundations and wagfs may
meet the criteria set out in Article 2 of the Trusts Convention and therefore fall within the scope
of the Convention.

A. Contractual arrangements

Some jurisdictions have contractual arrangements, the effects of which are similar to those
under trusts. In assessing whether such creations satisfy the criteria of the Convention, it
should be remembered that an institution must be structurally analogous to a trust to fall
within the scope of the Convention.

The wording of Article 2 does not expressly include or exclude contractual arrangements from
being covered by the Convention. From this perspective, it may be possible for contractual
arrangements to satisfy the requirements of the Convention, including the requirement of the
trust funds constituting a separate fund, but such should not be assumed to be the case. Each
type of contractual relationship must be assessed against the Convention's requirements.

Special care should be paid to the treatment of third parties in such relationships, as purely
contractual arrangements may lack the ability to replicate the protective effects a trust affords
against third-party claims without additional legal mechanisms. For example, in common law

20

The Dyer/Van Loon Report, p. 40, para. 57.

Explanatory Report, p. 372, para. 13. See also “Conclusions drawn from the discussion of the Special Commission of
June 1982 on trusts and analogous institutions”, Prel. Doc. No 6 of September 1982, in Proceedings of the Fifteenth
Session (1984) (op. cit. note 2), p. 140, para. 12.
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systems, trust property is held by the trustee but remains distinct from the trustee's personal
assets. This separation ensures that, in the event of bankruptcy or insolvency, trust property is
not available to satisfy the trustee’s personal debts.

Under the doctrine of privity of contract known to some jurisdictions, contractual rights and
obligations generally bind only the contracting parties. Therefore, a purely contractual
arrangement in which property title passes from one party to another typically cannot, without
some additional operation of law, protect that property from claims brought by third-party
creditors upon the insolvency of the transferee. Contractual arrangements binding only on the
contracting parties would not fall within the scope of the Convention.

See Annex A, where various contractual relationships which have some similarities to trusts
are assessed to determine if they fall within the scope of the Convention.

B. Institutions with legal personality

Institutions with a separate legal personality holding or owning assets as legal persons fall
outside the scope of Article 2 of the Convention. This is because Article 2 states, “assets have
been placed under the control of a trustee” and “title to the trust assets stands in the name of
the trustee” Therefore, it is the trustee - rather than the trust itself as a legal person - who is
regarded as holding or owning the relevant assets.

C. Foundations

The Working Group on Trusts acknowledged that the nature of foundations varies across
jurisdictions and that their structures and functions depend on the applicable legal
frameworks. Foundations do not necessarily fall under the Trusts Convention. For example,
foundations with a separate legal personality do not fall within the scope of the Convention
(see, supra, para. 44). Accordingly, the determination of whether a specific type of foundation
meets the criteria set out in Article 2 of the Convention is case-specific.

D. Waqgfs

Wagqfs are institutions rooted in the Islamic tradition. While noting that CGAP raised concerns
about the inclusion of religious institutions2 and that many of the relevant jurisdictions that
have wagfs are not represented in the Working Group on Trusts, it is considered informative
to include a discussion of wagfs in this section.

Noting that there are several jurisdictions around the world where legal and religious systems
are intertwined, the concerns on the inclusion of religious institutions may be alleviated by
applying the same legal analysis as that applied to other institutions.

A wagf has been defined as “a financial charitable act established by withholding immovable
and movable properties to perpetually spend its revenue to fulfil public or family needs, based

21

Report of statement on record with the Permanent Bureau.
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on the preferences and conditions set by the founder22 To create a waqf, the owner of the
property (waqif) declares his intention to dedicate the revenues of his property to a beneficiary
(mawquf alayh) and assigns an administrator (mutawalli) over these assets. While this might
appear to be an analogous institution at first glance, further consideration of their
characteristics reveals several key areas of divergence between wagfs and trusts as follows:

. Ownership: The structure of wagf is distinct from the trust in that the assets do not
constitute a separate fund from the trustee's own estate, and the ownership of the
assets is not transferred to the trustee as such. Some States, such as Egypt, view the
ownership as being retained by the waqgif while only the usufruct right is assigned.23
Others, like Jordan, consider that, once the wagf is created, the property can no longer
be owned by anyone.24# Oman, Qatar.26 and the United Arab Emirates?” consider the
wagqgf as a separate legal entity. In all three cases, the assets do not stand “in the name
of the trustee or in the name of another person on behalf of the trustee” as required by
Article 2(b) of the Convention. On the other hand, Malaysia has enacted a model that is
closer to the common law model of trusts, in which the law “requires that every wagf
shall be registered in the name of the Islamic Religious Council as proprietor”28 Yet this
structure in Malaysia highlights another divergence between wagf and trusts, which is
the role of governmental bodies in managing the endowed assets.

i, Administration: In a waqf, the administrator (mutawalli) is almost always a governmental
authority under the name of *Ministry of Awqaf" or “General Directorate of Awgaf’,
among other titles.22 The competent authority has the power of an administrator, which
entails a "right to build, preserve or rent out the property, to plant, collect and distribute
income from the property, and to carry out the legal representation of the property.s°

22

23

24

25

26

27

28

29

30

S. Baqutayan et al., "“Wagf Between the Past and Present’, Mediterranean Journal of Social Sciences, Vol. 9 (4), 2018, p.
149. See also The Federation of the Islamic Associations of New Zealand, “Our Community - Baitul Maal New Zealand
Trust” (available at https://fianz.com/our-
community/#:~text=-Waqf%20is%20a%20financial’%20ocharitable conditions%20set%20by%20the%20founder (last
accessed 6 May 2026).

M. Papa and E. Santostasi, “Real Estate, Usufruct Right and the Issue of the Wagf Assets in Egypt', European Journal
of Islamic Finance, 2019.

M. Al Manaseer and B. Matarneh, “Wagf and Its Role in the Social and Economic Development of the Hashemite
Kingdom of Jordan", European Journal of Economics, Finance and Administrative Sciences, Issue 64, 2014, p. 59.

Omani Royal Decree 65/2000 on Awgaf, Art. 2.
Qatari Law No 8 of 1996 with respect to Endowment (Waqgf) 8/1996, Art. 7.
Federal Law of the UAE No 5 of 2018, Art. 10.

M. Obaidullah et al., Islamic Social Finance Report 2014, Thomson Reuters and Islamic Research and Training Institute
(IRTI), 2014, Chap. 4.

M. Kahf, “The role of wagf in improving the ummah welfare’, in International Seminar on Wagqf as a Private Legal Bodly,
Istamic University of North Sumatra, Medan, Indonesia, 2003, pp. 1-26.

|. Sandor, Fiduciary Property Management and the Trust: Historical and Comparative Law Analysis, Budapest, Hvg-ORAC
Publishing Ltd., 2015,


https://fianz.com/our-community/#:~:text=Waqf%20is%20a%20financial%20charitable,conditions%20set%20by%20the%20founder
https://fianz.com/our-community/#:~:text=Waqf%20is%20a%20financial%20charitable,conditions%20set%20by%20the%20founder
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iii. Purpose: Finally, while trusts are known in a variety of forms,3* wagfs can only be created
for charitable or pious purposes, either for the benefit of the general public or for
specific individuals. 32 Thus, only two forms of wagf exist: ‘the waqf Khairi - an
endowment for an object of a religious or public nature - and the wagqf ahli or dhurri -
a family endowment”33

31

32

33

l. Gvelesiani, “The Trust and the Wagf (Comparative Analysis)', Trusts & Trustees, Vol. 26 (8-9), 2020, p. 737.
Ibid., p. 742.

M. Gaudiosi, “The Influence of the Islamic Law of Wagf on the Development of the Trust in England: The Case of
Merton College”, University of Pennsylvania Law Review, Vol. 136 (4), 1988, p. 1233.
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The purpose of this section is to present legislation and cases that may provide insight into
how different legal systems apply the Trusts Convention and how they approach matters
involving the cross-border recognition of trusts and institutions that may be analogous to
trusts. In particular, it may illuminate how jurisdictions that recognise the institution of trusts
handle cases involving trusts or analogous institutions originating from jurisdictions that did
not traditionally have the trust institution. It may also clarify how these latter jurisdictions
respond to foreign trusts and analogous institutions, especially when these originate from
States that are not Contracting Parties to the Convention.

It is worth noting that some non-Contracting Parties seek to apply the Trusts Convention by
incorporating it into their domestic legal frameworks through provisions similar to those set
out in the Convention. Examples include Belgium,34 Quebec (Canada),® the Czech Republic3®
and Romania.3” The practical effect is that these jurisdictions recognise trusts in a similar way
to Contracting Parties to the Convention.

Lists of relevant legislation and case law by jurisdiction are set out in Annex B for reference.

34

35

36

37

Law of 16 July 2004 of Belgium establishing the Code of Private International Law, Chapter XII (Trust), Arts 122-125
(available at
https.//www.ejustice just.fgov.be/cgi_loi/change_lg.pl?language-fr&la-F&cn-2004071631&table_name-=loi) (last
accessed 6 May 2026)

Civil Code of Québec of Canada, Book Ten (Private International Law), Title Two (Conflict of Laws), Arts 3107-3108
(available at https://www.legisquebec.gouv.gc.ca/en/document/cs/ccg-1991/201706167langCont-en#ga:l_ten-
ghbil_two-h1) (last accessed 6 May 2026) (note: while Canada is a party to the Trusts Convention, its application is not
extended to Quebec).

Law of 25 January 2012 of the Czech Republic on Private International Law, Book Four (Provisions for Individual Types
of Private Law Relationships), Title VII (Property Rights), Section 73 (Trust Fund or Similar Device) (available at
http://obcanskyzakonik justice.cz/images/pdf/Act-Governing-Private-International-Law.pdf) (last accessed 6 May
20206).

Civil Code of Romania, Book VII (Provisions of Private International Law), Title Il (Conflicts of Laws), Chapter VIII
(Fiducia), Arts 2.659-2.662 (available at Portal Legislativ, https://legislatiejust.ro/) (last accessed 6 May 2026).


https://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=2004071631&table_name=loi
https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991/20170616?langCont=en#ga:l_ten-gb:l_two-h1
https://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991/20170616?langCont=en#ga:l_ten-gb:l_two-h1
http://obcanskyzakonik.justice.cz/images/pdf/Act-Governing-Private-International-Law.pdf
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This Annex sets out, in table form, institutions in various jurisdictions that may or may not meet
the criteria of Article 2 of the Trusts Convention, including descriptions of their origins,
configuration, legal nature and function and, where relevant, the sources of the establishing
legislation, case law, and other pertinent information. The information presented in the tables
below is not intended to be exhaustive.

The tables below indicate whether an institution may fall under Article 2 for purposes of the
Trusts Convention. However, the indication is not conclusive. It is based on the sources
described in paragraph 12 of the Note, including the statements made by delegations
representing the relevant jurisdictions at the Fifteenth Session and the input from members
of the Working Group on Trusts. It should be noted that while the statements made by the
delegations at the Fifteenth Session may have significant referential value, the applicable laws
and practices in the respective jurisdictions may have evolved since that time. Also, as not all
jurisdictions set out in the tables are represented in the Working Group, the information may
not have been verified by the representatives of the respective jurisdictions.

Additionally, the information presented in the tables involves legal sources from different
jurisdictions in different languages. Translations will, consequently, be required in some cases.
When an official translation of the formal name of an institution is available, that name will be
translated into the language of the publication. When no such translation is available, the
name of the institution will remain in its original language. For example, the term “fideicomiso”
will be used in the English publication when no official translation exists in the jurisdiction with
this institution that is being referenced. Legislative sources will be set out in the language of
this publication, relying on official translations where available and using the translation
capabilities of the Permanent Bureau when official translations are unavailable.



1. Argentina

Country (Region) Argentina

Institution: (1) Trust

Under Section 1666 of Law No. 26,994, which amended the old Argentinian Trust Law (Law No. 26,4441), a trust is defined as:

Legal Basis / Origin: “There is a trust agreement when a party, called trustor, transfers or undertakes to transfer ownership of assets to another party
called trustee, who undertakes to exercise it for the benefit of another party called beneficiary, who is appointed therein, and to
transfer it to the residual beneficiary within a specific term or under a certain condition.

Whether the institution may potentially ~ YeS

meet the criteria of Article 2: See note below?
1 Law No 26,094, available at https://servicios.infoleg.gob.ar/infoleginternet/anexos/235000-239999/235975/texact htm (original text) and
https://www.argentina.gob.ar/sites/default/files/law_no._26.994_articles_1.666_to_1.707.pdf (official English translation) (last accessed 6 May 2026).
2 Ibid.
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Institution:

Legal Basis 7/ Origin:

(2) Fideicomiso

Under Chapter IV, Section 1, Article 1 of Resolution 622/2013, a fideicomiso financiero is defined as:

“There will be a fideicomiso financiero contract when one or more persons (fiduciante) transfer the fiduciary ownership of certain
assets to another (fiduciaro), who must exercise it for the benefit of the holders of the certificates of participation in the ownership
of the transferred assets or of the holders of debt securities guaranteed by the assets thus transferred (beneficiaries) and transfer
it to the trustor, the beneficiaries or third parties (fideicomisarios) upon fulfillment of the terms or conditions provided for in the
contract.”3 (unofficial translation)

Whether the institution may potentially
meet the criteria of Article 2:

Yes
According to N. Malumian, the Latin American fideicomiso fulfils the three criteria of a trust by Lewin as follows:

“First, the control and management of the trust property is separated from its enjoyment and vested in the trustee, who yet is not
an agent of the beneficiaries or of the settlor (the founder of the trust). Secondly, the beneficiaries have proprietary interests in
the trust property, concurrent with the proprietary interest of the trustees, which confers control of the property on the trustees.
The beneficiaries concurrent interest prevails over those of the trustee, and also over everyone else claiming through or under
the trustees, including their creditors and heirs, indeed even third parties generally other than purchasers of the trust property in
good faith. Thirdly, the trust property is a fund, in the sense that the trustees have power to sell its constituent parts free of the
beneficiaries' proprietary rights, and reinvest the proceeds in other assets, which thereupon automatically become subject to
those rights. [..I"4

3 Resolution 622/2013, available at https://servicios.infoleg.gob.ar/infoleglnternet/anexos/215000-219999/219405/norma.htm (original text) (last accessed 6 May 2026).

4 N. Malumian, “Conceptualization of the Latin American Fideicomiso: is it actually a trust?”, Trusts & Trustees, Vol. 19 (7), 2013, pp. 720-729.


https://servicios.infoleg.gob.ar/infolegInternet/anexos/215000-219999/219405/norma.htm

2. Austria

Country (Region) Austria

Institution: Privatstiftungen (Private Foundation)

Private Foundations Act of 1993

Article 1 of the Act provides that *[al private foundation, within the meaning of this Federal Act, is a legal entity to which the
founder has dedicated assets to serve, through their use, administration, and exploitation, the fulfillment of a permissible

Legal Basis / Origin: purpose determined by the founder; it enjoys legal personality and must have its registered office in the country. (unofficial
translation)

Article 7 of the Act provides that “lal private foundation shall be established by a declaration of foundation; it shall come into
existence upon registration in the commercial register” (unofficial translation)

No

Private foundations are functionally analogous to trust but not structurally analogous to trust (noting that they have separate
legal personalities).

In “Sommerer v The Queen—the Canadian common law and tax treatment of an Austrian private foundation’, Martin J Rochwerg
Whether the institution may potentially and Rahul Sharma stated that “liln spite of the decision of the Tax Court of Canada (the ‘'TCC) to treat the Foundation as a trust
meet the criteria of Article 2: (and not as a corporation) for Canadian legal and tax purposes, significant comments made by the FCA [Canada's Federal Court
of Appeall suggest that the TCCs conclusion is a ‘doubtful proposition™ While “Itlhe TCC concluded that a trust relationship
existed between the taxpayer's father (as settlor), the Foundation (as trustee), and the taxpayer and his family members (as
beneficiaries)”, “the FCA was doubtful that a trust actually existed in this case, noting, in particular, that the law of Austria does
not recognize trusts as understood under the common law”. It is noted that “lilntrinsic to the FCAs statements was the fact that
the Foundation was registered as a corporation for Austrian legal purposes, with a governing board similar to the board of

Private Foundations Act of 1993, available at https.//www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage-Bundesnormen&Gesetzesnummer-10003154&FassungVom-=2023-01-19 (original text) (last
accessed 6 May 2026).
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directors of a Canadian corporation. The property owned by the Foundation was its own and, in this respect, the Foundation
had the same legal rights as a Canadian corporation to deal with its property as it saw fit. The FCA pointed out that a Canadian
corporation does not hold property in trust for its shareholders, except to the extent that a trust arrangement has been
specifically drawn out (by deed or otherwise), and which arrangement establishes the legal and equitable obligations of a
trustee. This was not the case with the Foundation. Indeed, as trust arrangements are foreign to Austrian law (and to the laws
of other European civil law jurisdictions), it is questionable if ‘Privatstiftungen’ can be reasonably classified as trusts for Canadian
common law purposes.”

M.J. Rochwerg and R. Sharma, “Sommer v The Queen—the Canadian common law and tax treatment of an Austrian private foundation”, Trusts & Trustees, Vol. 20 (8), 2014, pp. 556-560.



3. Bahrain

Country (Region) Bahraint

Institution: Trust

Article 2.1. of the Bahraini Legislative Decree No 23 of 2016 provides:

‘A Trust is a legal relationship created by a Settlor whereby a Trust Property is held in the name of the Trustee, or another Person
on behalf of the Trustee, to exercise in relation thereto the duties and powers in accordance with the provisions of the proper law

of the Trust and the Terms of the Trust for any of the following:
Legal Basis / Origin:

a. the benefit of a Beneficiary, whether or not yet ascertained or in existence,
b. any valid Charitable or Non-Charitable Purpose which is not for the benefit only of the Trustee; or

¢. both such benefit as is mentioned under paragraph (a) of this sub-section and any such purpose as is mentioned under
paragraph (b) of this sub-section."2

: As Bahrain is not a Member of the HCCH, the information in this table was based on research conducted by the Permanent Bureau.

Bahraini Legislative Decree No 23 of 2016, available at https.//www.mola.gov.bh/MediaManager/Media/Documents/Laws/Batch3/L2316.pdf (official English translation) (last accessed 6 May
20206).
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Whether the institution may potentially
meet the criteria of Article 2:

3

Ibid.

Yes
Article 2.2 of the Bahraini Legislative Decree No 23 of 2016 provides that a Trust has the following characteristics:
“a. the Trust Property constitutes a separate fund and is not a part of the Trustee's own estate;

b. title to the Trust Property is held in the name, or under the control of the Trustee, whereby it is held in the name of another
Person on behalf of the Trustee; and

c. the Trustee has the power and the duty, in respect of which he is accountable, to manage, employ or dispose of the Trust
Property in accordance with the Terms of the Trust and the duties imposed upon him by any law applicable thereto." 3



4. Bangladesh

Country (Region) Bangladesht

Institution: Wagqf

The Wagfs Ordinance of 1962, Chapter |, section 2(10) defines a wagf as “the permanent dedication by a person professing Islam
Legal Basis / Origin: of any movable or immovable property for any purpose recognised by Muslim Law as pious, religious or charitable, and includes
any other endowment or grant for the aforesaid purposes, a waqgf by user, and a waqf created by a non-Muslim."2

No
Whether the institution may potentially

meet the criteria of Article 2: According to M. Obaidullah and others, “[tThe situation is quite different in India, Pakistan and Bangladesh where the state plays a

supervisory role devoid of actual ownership or direct management of waqgf assets”s

g As Bangladesh is not a Member of the HCCH, the information in this table was based on research conducted by the Permanent Bureau.
2 The Wagqfs Ordinance (1962), available at http://bdlaws.minlaw.gov.bd/act-details-326.html (official English translation) (last accessed 6 May 2026).
3 M. Obaidullah et al., Istlamic Social Finance Report 2014, Thomson Reuters and Islamic Research and Training Institute (IRTI), 2014, Chap. 4.
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5. Brazil

Country (Region)

Institution:

Legal Basis / Origin:

Fideicomisso (*Substituicdo Fideicomissaria”)

Articles 1.951-1.960 of the Brazilian Civil Codet provide for the “substituicdo fideicomissaria”;

According to Article 1.951: “The testator may establish heirs or legatees, stipulating that, at the time of his/her death, the inheritance
or legacy will be transmitted to the fiduciario, resolving the right of the latter, by his/her death, at a certain time or under a certain
condition, in favor of someone else, who qualifies as fideicomissario.” (unofficial translation)

Article 1.952 further provides: “The substituicdo fideicomissdria is only permitted in favour of those not conceived at the time of the
testator's death. Sole paragraph: If, at the time of the testator's death, the fideicomissario has already been born, the fideicomissario
will acquire the ownership of the assets that were “fideicometidos’, and the right of the fiducidrio will be converted into usufruct”
(unofficial translation)

Concerning the distribution of the property in this arrangement, Article 1.953 establishes that: “The fiducidrio has ownership of the
inheritance or legacy, but it is restricted and resolvable. Sole paragraph: The fiducidrio is obliged to carry out an inventory of the
assets encumbered, and to give security to return them if required by the fideicomissario.” (unofficial translation)

Whether the institution may potentially
meet the criteria of Article 2:

Yes
According to J. Martins-Costa,

‘60. Among the various institutions within Brazilian law that perform functions analogous to those of trusts, particularly the
discretionary trust, is the fideicomisso (substituicGo fideicomissdria). Although the specific legal framework governing fideicomisso
does not apply in full to trusts (either because the settlor's intention did not result in such a structure, or because it may conflict
with mandatory rules of domestic law), its invocation is nonetheless pertinent to demonstrate both the theoretical acceptability of
such functions and to outline interpretative guidelines for evaluating a trust under Brazilian law.

1 Brazilian Civil Code, Law 10.406/2002, available at https.//www.planalto.gov.br/ccivil_03/LEIS/2002/L10406compilada.htm (original text) (last accessed 6 May 2026).
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61. Where the disposition arises from a testamentary act, the closest figure will be the fideicomisso (Civil Code, arts. 1.951 to 1.960).
Among the broad lines within which analogy is appropriate, attention must be paid to the legal relationship between the fiduciario
and the fideicomissdrio during the existence of the fiduciary arrangement. [..]

65. As can be seen, although discretionary trusts are not expressly regulated under Brazilian law, the legal system does recognise
functionally analogous structures that permit analogical interpretation where appropriate. Such analogy serves to demonstrate
that fiduciary arrangements do not inherently exclude discretionary powers, provided these are consistent with the functions and
nature of the fiduciary relationship. As Pontes de Miranda observes, ‘the similarity between legal categories serves only to resolve

specific issues, given that legal rules have analogical scope."2 (unofficial translation)

J. Martins-Costa, “O Trust e o Direito Brasileiro”, Revista de Direito Civil Contempordneo, vol. 12, 2017, pp. 165-209, paras 60-65.



6. Canada

Country (Region) Canada (other than Quebec)

Institution: Trust

Common law
Trusts in Canada (other than Quebec) stem from the common law of England as received into the common law of Canada.

Legal Basis / Origin: See, for example, Valard Construction Ltd. v. Bird Construction Co., 2018 SCC 8t and Canada (Attorney General) v. British Columbia
Investment Management Corp., 2019 SCC 632, for an indication of the principles of equity underlying trusts in common law Canada
and for statements of some of the institution's characteristics. See Donovan W.M. Waters et al., Waters' Law of Trusts in Canada, 5th
ed (Toronto: Carswell, 2021) for a more comprehensive explanation of the institution.

: Available at https://canlii.ca/t/hqf44 (last accessed 6 May 2026).

2 Available at https://canlii.ca/t/j3xhq (last accessed 6 May 2026).
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Whether the institution may potentially
meet the criteria of Article 2:

Yes

The trust found in common law Canada is an example of the trust developed in courts of equity as referenced in the preamble to
the Convention. That the common law trust fell within the scope of the Convention was not doubted at the time of the finalisation
of the Convention.3

This institution likely meets the criteria of Article 2 of the Convention because (i) the funds are generally required to be kept
separate and are not part of the trustee's own estate, (i) title to the trust assets stands in the name of the trustee,s and {iii) the
trustee has the powers of an administrator to manage, employ and dispose of the assets in accordance with the terms of the trust.6

3 A.E. von Overbeck, “Explanatory Report on the HCCH 1985 Trusts Convention’, in Proceedings of the Fifteenth Session (1984), Tome Il, Trusts, applicable law and recognition, The Hague, Imprimerie
Nationale, 1985, para. 13

4 DW.M. Waters, M.R. Gillen and L.D. Smith, Waters' Law of Trusts in Canada, 5th ed. (Toronto, Carswell, 2021) at 3.lIl.

5 Ibid. p. 3.l.

6 Ibid. p. 3VII.



Country (Region)

Canada (Quebec)

Institution:

Legal Basis / Origin:

Trust

Articles 1260 and following of the Civil Code of Québec? provide the foundation for trusts in Quebec law.

1260. A trust results from an act whereby a person, the settlor, transfers property from his patrimony to another patrimony
constituted by him which he appropriates to a particular purpose and which a trustee undertakes, by his acceptance, to hold and
administer.

1261. The trust patrimony, consisting of the property transferred in trust, constitutes a patrimony by appropriation, autonomous
and distinct from that of the settlor, trustee or beneficiary and in which none of them has any real right.

Whether the institution may potentially
meet the criteria of Article 2:

Yes
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