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INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
Links to the relevant legislation are provided below.
Replies below include comments on the period before the NEULINGER and RABAN judgments in the European Court of Human Rights.
England and Wales judiciary 1 covers first instance (Family Division of the High Court) and first tier of appeal (Court of Appeal).

England and Wales judiciary 2 and 3 cover first instance (Family Division).

	Name of State or territorial unit:
   United Kingdom


	For follow-up purposes

	Name of contact person: Miss Gay Bailey, contributions editor

	Name of Authority / Office: Ministry of Justice

	Telephone number: + 44 (0)20 3334 3200

	E-mail address: gay.bailey@justice.gsi.gov.uk
England and Wales Central Authority: The Lord Chancellor is the Central Authority for England and Wales. He delegates his operational duties to the International Child Abduction and Contact Unit (ICACU) located within the office of the Official Solicitor and Public Trustee. The Official Solicitor has administrative responsibility for ICACU. For the purpose of replying to this questionnaire ICACU has sought the views of solicitors who are members of their specialist panel of solicitors, to whom ICACU refers incoming cases under the 1980 Hague Convention. 
Scotland Central Authority Bill Galbraith

Telephone number + 44 (0)131 244 4832

bill.galbraith@scotland.gsi.gov.uk

Northern Ireland Central Authority 
The Northern Ireland Central Authority has not offered comments on this paper.
The Foreign and Commonwealth Office (Ministry of Foreign Affairs) has also contributed to this paper. 


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	England and Wales has issued revised procedural rules (rules of court) for international child abduction and international child protection in The Family Procedure Rules 2010 SI 2010/2955; the rules of court for international child abduction came into force on 6 April 2011; the rules of court for the 1996 Hague Convention will come into force at a date later in 2011. http://www.legislation.gov.uk/uksi/2010/2955/contents/made.
The rules of court are supported by Practice Directions. 
England and Wales and Northern Ireland passed implementing legislation (Regulations) to facilitate the operation of the 1996 Hague Convention in their legal systems in November 2010 in The Parental Responsibility and Measures for the Protection of Children (International Obligations) (England and Wales and Northern Ireland) Regulations 2010 (SI 2010/1898) http://www.legislation.gov.uk/uksi/2010/1898/contents/made.
Scotland passed implementing Regulations to facilitate the working of the 1996 Hague Convention in the Scottish legal system in May 2010 in The Parental Responsibility and Measures for the Protection of Children (International Obligations) (Scotland) Regulations 2010 (SSI 2010/213) http://www.legislation.gov.uk/ssi/2010/213/contents/made.
England and Wales passed the Children and Adoption Act 2006 which came into force on 8 December 2008 http://www.legislation.gov.uk/ukpga/2006/20/contents. The 2006 Act amended the Children Act 1989 to give the family courts new powers to ensure contact orders made are complied with. Please see 18.2 for further details. 

   


	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	England and Wales: The importance of hearing the voice of the child has been considered in the highest tier of court: see the decision of the House of Lords in D (Abduction: Rights of Custody) [2006] UKHL 51, [2007] 1 FLR 961, available on INCADAT. 


	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	1.4 
     

	


2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	

	England and Wales: General concern about slowness, in particular when requested States are slow to begin and/or conclude judicial proceedings. They appear to be slow to begin proceedings because:

(i) inadequate finance and staff resources to bring judicial proceedings quickly;

(ii) the requested Central Authority spends time exploring issues and requesting evidence relating to custody issues between the parents which should be remitted to the court of the requesting State;

(iii) the child has first to be located and the police, with other more pressing priorities, are relied on to search for and locate abducted children.

In England and Wales, where practically possible, judicial proceedings are issued immediately an application is received so that, if necessary, orders can be obtained within the proceedings to help with location (for example, disclosure orders), and to ensure effective case management by the court. 
Communication between Central Authorities can break down when regular progress reports are not provided. The lack of progress reports appears to be a particular problem where the State concerned does not have people working only on the 1980 Hague Convention and those conducting the case (for example, public prosecutors) have other duties and responsibilities. 


	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	England and Wales: Considering the whole period since the previous Special Commission, no specific cases, but generally there has been concern that some States Parties place too great an emphasis on welfare principles when determining a return application, rather than focusing on the purposes of the Convention and the question of summary return, so that welfare issues can be determined by the courts of the country of habitual residence. 
With one State Party there are two current cases with particular difficulties. In one case a return order has been made but the public prosecutor is unwilling to bring the matter before the courts to enforce the return. The second case has continued for two years without a final determination of whether the children should be returned - it appears matters beyond the scope of the 1980 Hague Convention are being taken into account.   




PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	England and Wales: In general, it would be helpful if the requesting Central Authority transmitting an application could state their preferred form of communication and their policy on e-mail correspondence. E-mail is a useful tool and provided the "out of office assistant" is used to provide alternative contact details, the absence of the recipient has not caused problems.

It would also be helpful if the requesting Central Authority submitting an application could also provide a statement on the law on rights of custody in their State or territory so as to avoid delay in issuing proceedings.  


	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	England and Wales: Article 7(b) The Central Authority has had generally positive outcomes when requesting provisional measures be taken and there is sufficient information to justify them. However on one occasion provisional measures were requested in a case where a psychiatrist had indicated that the child's life was in danger from the taking parent. A request for the child to be removed immediately from the taking parent's care was refused by the requested State on the grounds that the Judge hearing the case had no jurisdiction to make such an order. It was not clear why the application could not have been heard by a Judge with jurisdiction to make the order requested. 
Article 7(c) The operation of this provision has been subject to scrutiny. In England and Wales attempts to secure a voluntary return or an amicable resolution normally begin after the left behind parent (the applicant) in a return case has been referred to a specialist solicitor (legal adviser) by the Central Authority. The solicitor then acts on the instructions of the left behind parent. This allows the risk of flight by the taking parent if approached to be assessed in the light of the left behind parent's information. In the vast majority of cases judicial proceedings are issued although a parent may agree to a voluntary return at any stage in the proceedings. The Central Authority has taken steps  to raise the awareness of both parties of the possibility of voluntary return. The referral letter informs the solicitor of these issues and includes an information sheet covering voluntary return, mediation and contact details for organisations which may be able to assist, to be provided to the taking parent when they are served with the return application. Organisations include the charity reunite International Child Abduction Centre, which provides a specialist mediation service.  Legal aid may be available for mediation in appropriate cases.

Article 7(d) In outgoing cases, when asked, the Central Authority can request welfare reports on a child from local authorities in England [and Wales] [check]. Responses are not always received. It is expected that the ratification of the 1996 Hague Convention will help.
Scotland: Discovering the whereabouts of a child who has been wrongfully removed.



	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.
England and Wales: See 3.2 re voluntary return.

	Scotland: Difficulties 
arose with the rejection by the Polish courts of an application for return (no reason stated) and with subsequent application of appeal procedures.



Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	England and Wales: Not in return cases. Delay can arise in access cases because eligibility for legal aid is different depending on the nature of the application. 

The left behind parent applying from outside England and Wales for the return of their child under the Child Abduction and Custody Act 1985, which gives effect to the main provisions of the 1980 Hague Convention, is entitled to non-means non-merits tested legal aid. Legal aid for the taking parent is subject to the normal means and merits tests. For legal aid in access cases both parents will be subject to the normal means and merits tests. The Government has consulted in England and Wales on the reform of legal aid and is now considering the way forward. 
For return applications the specialist solicitor described at 3.2 (Article 7(c)) above to whom the case is referred will also receive a funding letter from the Central Authority, to be sent to the Legal Services Commission (which authorises legal aid) with the legal aid application. The solicitor is then responsible for applying for a legal aid certificate. Legal aid for the left behind parent is available on an urgent basis. 
No experience of delays in provision or facilitation of legal aid due to measures by other Central authorities. The availability of legal aid, legal advice and legal representation varies widely across States Parties. 

Scotland: Usually no delay in proceedings here, but delays encountered in other States such as Norway, where legal aid is not granted automatically for 1980 Hague cases.



	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 
England and Wales: Yes, see above 3.4. The taking parent may not be eligible for legal aid. They can choose to 
(i) pay privately for legal representation;

(ii) act as a litigant in person;

(iii) find pro bono legal representation.

A litigant in person has the right in England and Wales to have reasonable assistance from a lay person known as a McKenzie friend, although a McKenzie friend has no right to act as an advocate or to conduct the litigation for the litigant. The Personal Support Unit, an independent charity based in the Royal Courts of Justice in London, can also provide support to litigants in person, including information about how court cases are dealt with, assistance with paperwork and accompanying the litigant in person to court. 

England and Wales judiciary 1: The Court of Appeal in one case expressed concern about the taking parent not being eligible for legal aid under the means test: K (A Child) [2010] EWCA Civ 1546. See also England and Wales judiciary 3 at 7.3(a).
The difference in the availability of legal aid to left behind and taking parents reflects their circumstances in a child abduction case where prima facie the child has been wrongfully removed or retained away from their country of habitual residence and the left behind parent is seeking the child's return.  
Taking parents can see the list of specialist solicitors on the Central Authority page of the Ministry of Justice website, in addition to the information sheet already described. Specialist solicitors may act for either parent. Information on solicitors will be provided to the taking parent by the Central Authority on request and sometimes by the solicitor for the left behind parent. 
With outgoing cases, in some States Parties judicial proceedings for a return application must be issued before the availability of legal aid can be determined. The left behind parent may have to incur legal fees to make the application which are not always recoverable once legal aid is in place. 

Scotland: See above.

	


Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.


	England and Wales: In incoming cases, the application for a return order can be issued without the precise whereabouts of the child being known provided it is believed that the child is in the jurisdiction. The Court has jurisdiction to make orders to assist in locating the child including third party disclosure orders against public bodies, private companies and individuals. The use of location orders (an order authorising the Tipstaff - an Officer of the High Court - to locate the child and taking parent) is a very effective tool for  finding a child. A passport order can be made to secure the child's presence in the jurisdiction by surrender of travel documents such as the passport. Enquiry agents are also used to locate children. In the last case, as legal aid is freely available to the left behind parent in a return case, the cost of the enquiry agent will be funded under the parent's legal aid certificate.

Solicitors acting for the left behind parent have benefited from the assistance of the authorities in the requesting State in locating a child, such as information provided by the police. In one case, the taking parent and child were located in England as a result of information provided by the Czech police. The police provided information that the taking parent had been making regular withdrawals from her Czech bank account using cashpoints in a particular area of England. The information provided was invaluable in narrowing the search area, and enabling location of the child. In another case, the FBI in the United States of America was able to provide possible addresses for the taking parent and the solicitor then instructed an enquiry agent who was able to confirm which address the taking parent was residing at.

In some cases, the enquiries made result in information coming to light that the child is in fact in another Hague jurisdiction and the case is then referred on to the relevant Central Authority.

With outgoing cases, see question 2.1.

England and Wales judiciary 1: Difficulties are sometimes encountered in locating children in this jurisdiction as a result of steps taken by the abducting parent to keep their location hidden. However, there are broad powers available to the court to make orders, for example requiring the disclosure of information from Government agencies and other third parties and obtaining the assistance of the Police, which have been shown to be effective in addressing these difficulties. 

Scotland: We had difficulty locating a child removed from Scotland, eventually tracking him down in Holland, where an order for return was made. The mother then took the child with her to Spain, where she was tracked down; however, her passport was not confiscated as we had requested and she has now disappeared again.



	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	England and Wales: ICACU can only assist in locating a child when a formal application is received, so there has to be some evidence that the child is likely to be in the jurisdiction. The child's precise whereabouts need not been known for an application to be accepted. 

Scotland: Provided there is reason to think the child is in this country, we try to ascertain their whereabouts.  However, this is difficult without address details.



	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	
England and Wales: No difficulties are encountered.



	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 


	England and Wales: The panel (specialist) solicitor acting for the left behind parent will provide that parent with information as to the steps taken to try and locate the child and the results.  The panel solicitor will also inform ICACU of the position. ICACU will provide all information received from the left behind parent's solicitor to the requesting Central Authority.
Scotland: The requesting authority is told about the steps we have taken and is advised to contact us again if any further information comes to hand about the child's whereabouts.



Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	


England and Wales: ICACU is not directly involved in the location of children and has no experience in working with external agencies to discover the whereabouts of the child, although it does liaise with other agencies such as the police on general child abduction issues. 



	


Information exchange, training and networking of Central Authorities

	3.10 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?



	England and Wales: ICACU is willing to share information about practice and procedure in the spirit of co-operation and does so regularly in the context of specific cases.

Since the last Special Commission, ICACU has hosted visits from Lithuania and the Czech Republic. Delegates from both countries met with ICACU to discuss how the 1980 Convention operates in England and Wales. A Judge came with the Lithuanian delegation and met the judiciary here. Arrangements were made for the delegate from the Czech Republic to attend Court and observe a contested final hearing. ICACU found it helpful to meet their counterparts from these States face to face. 

ICACU and the Spanish Central Authority have visited each other to discuss good practice. This also allowed a further opportunity for the liasion judges to meet face to face. As a result of these meetings, both Central Authorities have a greater understanding of how the 1980 Convention works in the other's country. This has led to greater co-operation which is particuarly important as there are many cases between England and Wales and Spain.  
ICACU has also hosted visits from Japan and Singapore, which have both expressed an interest in the 1980 Hague Convention. Information has been provided to both States on how the 1980 Hague Convention operates in England and Wales. ICACU welcomes the accession of Singapore.

Scotland: We have regular contact with other Central Authorities in the UK and have often benefitted from information given to us by others, particularly from the English CA, who deal with many more cases than we do.


	3.11 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?


	England and Wales: ICACU is a member of the Child Abduction Coordination Group within the UK. ICACU has attended European Civil Judicial Network meetings when Central Authorities have been invited to attend. At the last meeting there were very useful bilateral meetings for Central Authorites to discuss cases.  
The UK Central Authorities have also participated in the Country Profile and Forms Working Groups arranged by the Permanent Bureau.
Scotland: Yes, we participate in the Child Abduction Coordination Group with other UK Authorities and we hold meetings regularly by conference call.


	3.12 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?


	England and Wales: Yes.  European Civil Judicial Network meetings are particularly helpful in this respect as many England and Wales cases are with other EU Member States. 
Scotland: Yes, though European Civil Judicial Network meetings have sometimes provided the opportunity for us to do this.



Statistics

	3.13 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	England and Wales: ICACU submits statistics to the Permanent Bureau by email not by INCASTAT. ICACU uses the office IT case management system in the Office of the Official Solicitor and Public Trustee (OSPT) where ICACU is located. If INCASTAT can be modified to allow Central Authorities to upload their statistics from another data source ICACU would upload their statistics to INCASTAT.




Views on possible recommendations

	3.14 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?


	The UK would like to refer the Permanent Bureau to the coordinated view expressed by the European Union submitted in response to question 23.


4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	
All UK jurisdictions have concentrated jurisdiction. 

	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?


	England and Wales including judiciary: Yes, the procedural rules (see 1.1 above) support the handling of cases as described at sections 6.4 and 7. As set out there, delays are most likely to occur when additional evidence is required. Hague Convention return cases are dealt with in the Family Division of the High Court.  

Scotland: Yes.  These are set down in the Rules of the Court of Session in Edinburgh, where all return proceedings in Scotland are heard.  Hague return proceedings are fast tracked which ensures most decisions are reached within six weeks.




5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	England and Wales judiciary 1: No. In less than 20% of cases. It is usually raised in the context of Article 13(b) but can also be raised in the context of the child's objections. When raised in these contexts the weight and relevance of the issue are assessed as part of the court's determination of the application.

Scotland: It is sometimes raised.  If an Article 13(b) defence is lodged, the court will carefully consider the evidence before reaching a decision.



	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	England and Wales judiciary: The balance of probabilities.

Scotland: The taking parent has to prove to the court that return of the child would place the child at grave risk.

	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	England and Wales judiciary 1: The merits of a claim that domestic violence or abuse has occurred are investigated in the same way as other allegations made in the proceedings: The general approach is for applications to be determined on the written evidence, which can include medical and police records, except that the court will usually hear (limited) oral evidence from the Cafcass (Children and Family Court Advisory and Support Service) officer who is participating in the case.  If the court considers it necessary, limited oral evidence from the parties will also be permitted. Strict time limits are imposed to ensure that all the evidence is collated as quickly as possible. Delays in evidence being obtained can occur, but the court seeks to keep any such delays to the minimum possible in the interests of justice and of the children.   


Scotland: It is for the court to decide whether further evidence should be sought, taking account of the need to act quickly in return proceedings.


	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	England and Wales judiciary 1: Evidence from experts other than Cafcass officers is extremely rare, although the court will permit such evidence if it considers it necessary for the proper determination of the application.  Any delay is kept to the minimum possible by imposing strict time limits.  This is well-known, so parties will locate experts who are able to provide evidence quickly.


Scotland: Expert evidence may be permitted by the court if considereed necessary.


	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	en

	Scotland: The child will generally be given the opportunity to be heard, provided the court considers this appropriate after taking into account their age and level of maturity.

	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	England and Wales judiciary 1: All the mechanisms referred to in the question are used by the English courts except the last. In addition to expert evidence from independent sources, information from one or other (or both) of the parents' legal representatives in the requesting State can be provided.

Scotland: Information is sought from the requesting Central Authority.

     

	

	Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	

	England and Wales judiciary 1: Article 11(4) of Brussels IIa has not affected the operation of Article 13(b) save as expressly provided for by its terms. 


     

	From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	

	England and Wales: (a) The main similarity is that all States Parties will entertain an Article 13(1)(b) defence in cases where domestic violence is alleged. In England and Wales, it is ICACU's experience that domestic violence is often raised as part of the taking parent's defence; in most cases the allegations supporting the defence do not relate to the conduct of the left behind parent to the child but rather to the conduct of the left behind parent to the taking parent.

(b) There are inconsistencies arising out of differing approaches to the Article 13(1)(b) threshold.
Good practice would be for all States Parties to adopt the approach which applies across the European Union by virtue of Article 11(4) of Brussels IIa, namely when considering a non-return order on the basis of the Article 13(1)(b) defence to investigate first whether adequate arrangements can be made to secure the protection of the child after his or her return, which would include protecting the child against the emotional harm arising out of exposure to domestic violence between the parents.

It would be helpful if for the purpose of cases where an Article 13(1)(b) defence is raised, requesting States could provide in general terms details of the protective measures which might be made available in their State and about what funding for legal advice and representation (if any) might be  available to either parent if the requested State is of the view that protective measures are required.

UK: The UK recognises that the recognition and enforcement of protective measures will be facilitated in circumstances where the 1996 Hague Convention is also in force between Contracting States to the 1980 Hague Convention. 


     

	

	5.5 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	
     
England and Wales: See above. 


6. Ensuring the safe return of children



	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	England and Wales: ICACU conducted a review of its practices. 
     

	

	In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	

	England and Wales: ICACU and/or the returning parent's solicitors will usually alert the requesting Central Authority to ensure that the child protection authorities in the requesting State are notified of the concerns raised. 
Scotland: We liaise with the Central Authority in the requesting State and expect them to make whatever arrangements are necessary to protect the child when they are returned.
     

	


Methods for ensuring the safe return of children

	Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	

	
     



If a return is ordered, the English courts will often require one or both of the parents to seek a court hearing in the requesting State within a stipulated time. In this way the court seeks to ensure that the courts of the requesting State take control of the case as soon as practicable. 

Direct judicial communications
	6.2 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	England and Wales judiciary 1: Direct international judicial communications are a valuable aid to the effective application of the 1980 Convention. Since 2005 more than 300 cases have been referred to the Office of Lord Justice Thorpe, judicial Head of International Family Justice for England and Wales, requesting direct judicial communication. Approximately a third of these requests concerned the issue of the child's safe return before the court making the request determined an application for return. The majority of requests by England and Wales have been to Austria, Canada, Czech Republic, France, Germany, Malta, Spain and The Netherlands. 

Examples: (1) In a case of admitted wrongful removal where the mother abducted her two children from Malta to England, the English judge wanted to know what arrangements could be made in Malta to secure the protection of the children in the event of a return order. Lord Justice Thorpe sent a communication to the Maltese liaison judge. The Maltese judge made enquiries about reports of abuse in Malta but found nothing.  He stated that constant monitoring would be possible if a return order were made. The English judge was reassured and was able to make the appropriate order. (2) A Czech judge communicated directly with Lord Justice Thorpe regarding what protective measures could be made to safeguard a mother being ordered to return to the UK with her child but in fear of her husband's domestic violence. Lord Justice Thorpe advised she should seek ex parte protective orders from the court on arrival and gave contact details of a solicitor for the mother to instruct. 
Procedural safeguards: Such communications generally take place with the prior consent of the parties and are in writing. The questions the judge would like answered are often agreed by the parties beforehand. A court order is then made requesting judicial communication with the requested State. This order is sent to the Office of Lord Justice Thorpe which forwards it to the designated Hague Network Judge for their assistance. A record of communications is keep by the Office and this can be made available to the parties at any time.  
England and Wales judiciary 2: None.
England and Wales judiciary 3:  I have never yet found the need to initiate such communication.  It has always been possible in cases before me for the parties to obtain all necessary information about the situation in the requesting state, either from lawyers there, or else from the Central Authority there.  I have once communicated with a Kenyan judge, at the request of Thorpe LJ, as to the timetabling of a particular case in that jurisdiction.  It appeared to work well and to be a beneficial short cut.  I made a record of the gist of our conversation in an e-mail, which was available for the parties to know what we had discussed.

     

	


Use of the 1996 Convention to ensure a safe return
	If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	

	UK: The UK is working towards the ratification of the Convention. When the UK is a State Party these provisions will be considered as part of the operation of the Convention.


Other important matters
	6.3 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	enlèvem

	     

	What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	

	Scotland: It would be open to the taking parent to raise legal proceedings in Scotland, seeking variation of the custody order.     

	


	In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	

	
     



On a request with supporting reasons under the 1996 Hague Convention it is possible for a report to be requested on the situation of a child. 
The UK would not support the recommendation suggested.   
7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	England and Wales judiciary 1: If the taking parent raises one or more of the exceptions, the court will require written evidence to be filed and will list the case for judicial determination. The court will also decide how the child should be heard. All 1980 Hague Convention applications are usually determined without the court hearing oral evidence. The burden is on the taking parent to satisfy the court that the exception relied on exists, on the balance of probabilities. 
England and Wales judiciary 2 and 3: Further evidence to be prepared by the parent raising the defence and evidence in response to the defence evidence. This leads to inevitable delay. The defence defines the issues and enables the court to give directions, so that the necessary evidence is available.  Occasionally (but very rarely) oral evidence is needed, for example, on a heavily contested factual issue as to consent. The burden of establishing a Convention defence is on the taking parent and the standard of proof is the balance of probabilities.
Scotland: The taking parent would have to convince the court that there are strong enough grounds for the court not to make a return order.

     

	

	en

	If child's objections are raised under Article 13, the child meets with a Cafcass officer from the High Court Team and an urgent report is prepared on the child's views and understanding. In the exceptional cases which require the separate representation of the child, a specialist solicitor is usually appointed who will be familiar with the 1980 Hague  Convention time constraints, as are the judiciary. 

The procedural rule is that no return case can be adjourned for more than 21 days, and therefore judicial case management should keep delay to a minimum having regard to the practicalities mentioned. 

For Article 20 see 7.6.

England and Wales judiciary 1, 2 and 3: The raising of exceptions will require a full hearing to take place which may result in a later hearing date than if the application is determined by agreement. Delays for the reasons given above. The measures which exist to keep such delays to a minimum are that the court imposes much shorter time limits than would be the case in other types of child litigation and judicial case management.  Further, Listing gives priority to Hague cases, in order to meet (so far as possible) the six week time limit.

	

	Scotland: Could cause delay, but the court is mindful of the need to deal with the case within six weeks.
     


Article 13(2) and hearing the child
	In relation to Article 13(2) of the 1980 Convention: 

	

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	enl

	     

	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 


	England and Wales judiciary 2: Cafcass High Court Team officer. 
England and Wales judiciary 3: Once the question of a defence of the child's objection is in play, it is normally a High Court Cafcass officer who sees the child and reports back, either in writing or if necessary orally.  It is normally the Cafcass officer who assesses the child’s maturity.  On rare occasions, I have seen children myself, although I personally regard this as fraught with potential difficulties.  In fact, on each occasion when I have done it, it has been helpful and has (I hope) not placed unfair burdens on the child.

Scotland: The courts.

     

	

	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	e

	enlèvem

	     

	How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	

	enlèvem

	

	7.2 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	en

	Scotland: This is usually considered prior to the hearing so that arrangements can be made in advance for the child to be heard.
     

	


Article 20 


	England and Wales:  Article 20 was not included in Schedule 1 to the Child Abduction and Custody Act 1985. The Human Rights Act 1998 however gives effect to the rights and freedoms guaranteed by the European Convention on Human Rights (ECHR). 



	England and Wales judiciary 2 and 3: No cases.
Scotland: Not aware of any cases where article 20 has been applied.
     


Any other comments
	Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	

	enl

	


England and Wales judiciary 1: No.
England and Wales judiciary 3: On a personal basis, I am sometimes troubled by the fact that rather young children are expected to be seen by CAFCASS in order for wishes and feelings to be ascertained. This is happening in respect of children as young as 6 and I really wonder whether the experience of their being expected to articulate their “preferences” to a stranger is proportionate, as compared with the likelihood of such wishes and feelings being credited with weight.

Additional comment on returns
England and Wales judiciary 3: There is the practical problem of achieving a return when neither party has any money for the necessary tickets.  I have really struggled with this.  Without resources from somewhere, the problem seems insoluble where both parties are reliant on benefits and the taking parent says he or she spent the last bit of capital getting here.

8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  


	England and Wales judiciary 1: Rarely an effective route to a timely decision satisfying the rules of natural justice. Better procedures are needed to facilitate its use. 
Scotland: If a court abroad insists on an Article 15 certificate, it is necessary for the left behind parent to pay for this themselves and it is an expensive process.


     

	

	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.


	Scotland: Yes.  Netherlands Court insisted on an Article 15 Certificate although both Central Authorities considered this unnecessary.


     

	

	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	
     

	



9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	England and Wales: Yes, ICACU has had cases of this kind with non-EU states. Immigration issues generally arise when the taking parent has previously overstayed on their visa. ICACU's  experience has been that the solicitors, court and Central Authorities will liaise with relevant government departments and consular authorities to try and resolve the issue. It is essential that any such issues are identified at an early stage. However immigration issues are outside the control of the judge hearing the return application and immigration status or lack of status is not a defence in its own right to a return application.

With incoming cases, a return order made by the High Court may assist with obtaining visas or special parole for the returning child and parent. 

 
     

	

	Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	

	
     


England and Wales: No cases known.

	Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	

	England and Wales: No. However ICACU has had experience in outgoing cases of the taking parent's lack of immigration status or uncertainty about the immigration status of the taking parent and/or the left behind parent, being taken into account as an Article 13 exception when a judge is considering returning the child to England and Wales.
     

	

	9.2 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	England and Wales: Yes. See 9.1. This can arise if there is an immigration issue that cannot be resolved by the court hearing the access application. 

	


10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	UK: Not applicable; the 1980 Hague Convention has been in force for the UK since 1986. 
     

	

	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	UK: On average once a year.


     

	What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	

	UK: The acceding State is asked to complete a questionnaire designed to evaluate their ability to implement the Convention. The views of other States Parties which have already entered into treaty relations with the State in question are also sought. This does cause delay but is a necessary measure to ensure that treaty relations are only entered into with States capable of implementing the 1980 Convention effectively.       

	


11. The Guide to Good Practice under the 1980 Convention
	In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	

	Scotland: Used for general reference.


     

	

	11.1 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	
     

	Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	

	
     

	Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	

	
     

	Do you have any other comments about any Part of the Guide to Good Practice?

	

	
     


12. Relationship with other instruments

	Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	

	England and Wales judiciary 1: See 7.4

     

	Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	

	enlèv

	Scotland: The Brussels II a Regulation has helpfully strengthened the Hague Convention in EU Member States.
     




	12.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	e

	
     

	12.2 By what methods does your State disseminate information to the public about the 1980 Convention?


	In 2010 the Foreign and Commonwealth Office in conjunction with the NGO reunite International undertook a media campaign about parental child abduction to raise public awareness.  The campaign mainly focussed on non-Hague States.

ICACU produces an information booklet called "International Child Abduction and Contact, Advice to Parents". The booklet is sent out in response to enquiries; on request ICACU provides copies to advice organisations such as Citizens Advice Bureaux. In the international child abduction pages on the Ministry of Justice website ICACU's information booklet is mentioned and there are hyperlinks to other relevant government departments and NGOs such as the Foreign & Commonwealth Office, the Identity and Passport Service and reunite International.  ICACU staff give presentations and write articles.  The reunite International advice line refers parents to ICACU in appropriate cases.

Scotland: Info disseminated via website and leafleting.  Occasionally we also give talks at seminars etc.     

	


PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

13. Implementation of the 1996 Convention
	13.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	     

	How it is operating?

	

	     

	Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	

	     

	If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	

	
UK: The UK is working towards the ratification of the Convention.


14. The role and functions of Central Authorities designated under the 1996 Convention
	14.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	     

	

	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	     

	Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	

	     

	Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	

	     

	Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	

	     


15. Publicity concerning the 1996 Convention

	If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	

	
     

	15.1 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	
     

	


16. Relationship with other instruments
	Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	

	
     


PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
17. Transfrontier access / contact

	Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	

	
     


	Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	

	enlèvement d’en

	      

	17.1 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	e

	In ICACU's experience some States Parties will not accept an Article 21 application unless:

(i) the parent has parental responsibility for the child, or 
(ii) there is already a contact order in existence and the primary carer is not complying with the order, or 

(iii) the parent has an automatic right to contact with their child.

This approach can cause difficulties with outgoing access requests from England and Wales, as under our domestic law, parents do not automatically have a right to contact with their child. In domestic law (i) the welfare of the child is the paramount consideration (section 1(1) Children Act 1989) and (ii) there is a 'no order' principle, that is, a principle that the court shall not make an order unless it considers that doing so would be better for the child than making no order at all (section 1(5) Children Act 1989).  If the parents separate or their marriage breaks down, orders will not be made regulating issues such as residence and contact unless a parent makes an application to the court, and, the court considers that making an order is better for the child than making no order at all.  If divorce proceedings are issued by either parent, that will not necessarily lead to orders being made in respect of any children of the marriage.  

A parent does have an automatic right to make an application to the court (section 10(4)(a) Children Act 1989) unless there have been earlier proceedings in which the court has made an order that no application for a further order may be made without leave of the court (section 91(14)), in which event the parent's initial application would be for leave to make an application for an order.

Scotland: In many States, if it is not possible to restore or maintain access rights by mediating with the parent who has custody, it is left to the other parent to pursue matters through the courts at their own expense.



	b. the effective exercise of rights of access; and

	England and Wales: No specific problems identified. 

Scotland: see above.     

	

	c. the restriction or termination of access rights.

	England and Wales: No specific problems identified.
     

	
Please provide case examples where possible.

	
     

	In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	

	England and Wales: Most recently ICACU has had an article published in Jordan's Family Law Journal about transfrontier contact issues addressed at identifying for the benefit of legal practitioners what may be required as a term of a contact order in an international case, if the order is to be enforceable by the other State Party. The Family Law Journal is widely read by family law practitioners.


18. International family relocation

	18.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	Scotland: A parent needs to seek permission from the other parent (provided the other parent has parental rights) before relocating with their child.  If permission is not given, the parent can apply to the court for an order allowing them to leave with the child.      

	

	Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	

	e

	     

	Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	

	England and Wales: Once the child has been returned to their country of habitual residence proceedings under the 1980 Convention are concluded. Applications for leave to remove the child from the jurisdiction are made under section 13 of the Children Act 1989 (see link at 18.2 above) in the domestic court. Statistics are not collected on the background to s13 applications; correspondence with the Ministry of Justice on international relocation from time to time includes correspondence about cases where there has been a return order under the 1980 Convention.
English judiciary 1: On international relocation - H (A Child) [2010] EWCA Civ 915.   
English judiciary 2, 3: No cases known

     

	


	“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	UK: The UK Government considers that any feasibility study would need to assess what might be entailed in the negotiation of an additional international instrument specifically concerned with relocation and whether this would be the best use of scarce resources.

England and Wales judiciary 1:  This initiative is strongly supported by the Head of International Justice for England and Wales.  
     

	


PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
19. Non-Convention cases and non-Convention States
	Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	

	UK: Yes. Cases of international parental child abduction from the UK to non-Convention states are handled by the Foreign and Commonwealth Office (FCO) who provide consular assistance to British National left behind parents. In 2009/2010 the FCO handled approximately 300 cases of child abduction falling outside the 1980 Convention.
The 1996 Convention is not yet in force in the UK.



	19.1 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	UK: Yes.  The largest numbers of cases are with Pakistan, Thailand (which is a State Party but not one with which the United Kingdom has entered into treaty relations), Japan, Egypt, Russia, Algeria, India, United Arab Emirates and the Philippines.

     

	

	Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	

	(a) England and Wales would welcome Japan, Egypt and Pakistan in particular becoming States Parties to the 1980 Convention, as they have all shown an interest in the Convention and a willingness to improve procedures for handling child abduction cases.  The UK has a large number of cases with Japan, Egypt and Pakistan.

     

	

	19.2 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	UK: No.


     

	Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	

	UK: No.
     

	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	Not applicable. 

     

	

	19.3 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	
     




Libya, Egypt, Pakistan, Japan, Zambia, Kenya, India, Kosovo (in relation to regularising their return mechanism) Russia, Malaysia and Philippines.  
The relevance of attendance by the States suggested would partly depend on the topics for discussion at the Special Commission.
The “Malta Process”

	19.4 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	enl

	
     

	b. Do you have any comment to make on the “Malta Process” generally?

	en

	Scotland: Mediation is of limited value after Hague abduction proceedings have started.  Experience suggests that attempts to mediate are unlikely to succeed and can cause delay. However, mediation may be of more value when seeking to secure rights of contact. 

     

	

	c. What is your view as to the future of the “Malta Process”?


	 http://www.legislation.gov.uk/uksi/2011/1133/made before considering what further steps might be useful.      

	




PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

20. Training and education
	20.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	England and Wales: See 3.12.

Scotland: Talks given by Central Authority staff to solicitors and other interested parties have increased awareness of Hague Convention procedures.

     

	

	20.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	e

	The Canadian High Commission in London organised a training session on parental child abduction for fellow consular staff based in High Commissions and Embassies in London to aid them in assisting their citizens and to help in the prevention of parental child abductions.
There have been numerous training sessions since 2006 aimed at practitioners in this area to keep their knowledge up to date. Many of these training sessions have been organised and run by specialist practitioners. ICACU has provided presentations at some of these events.
In 2010 the Foreign and Commonwealth Office funded a training workshop in Pakistan to increase understanding amongst the Pakistani judiciary of the UK-Pakistan Protocol, a judicial agreement on child abduction. In 2011 they are planning two follow-up workshops to disseminate good practice.
     


	


21. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:

	


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	England and Wales: INCADAT is a helpful tool to which to refer practitioners. 
Scotland: Very useful resource.

      

	

	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;



	Scotland: Also a useful resource.


     

	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);


	Scotland: Very helpful to have all the relevant information in a separate section. 
     

	INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	

	
See 3.14.

	d. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	
See above.     

	Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	

	
     

	

	Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	

	England and Wales: ICACU finds it helpful that the Permanent Bureau guides parents to the right places to ensure that they get the assistance they require.

Scotland: Not aware of any referrals. 
     

	e. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);

England and Wales: Helpful.

	Scotland: A key role for the Bureau.
     


	England and Wales: Helpful.

	Scotland: Invaluable facility, though details are not always up to date (though this may be due in part at least to delay by the Central Authority concerned).
     

	


Other

	21.1 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	
     

	b. To assist States in meeting their Convention obligations; and

	
     

	To evaluate whether serious violations of Convention obligations have occurred?

	

	
     


PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
22. Views on priorities and recommendations for the Special Commission
	Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	

	
Please see the coordinated view provided by the EU.

	22.1 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	
Please see the coordinated view provided by the EU.


23. Any other matters
	States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	

	
     


� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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