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Groupe d’experts sur les monnaies numériques de banque
centrale : Rapport

Introduction

Lors de sa réunion de 2024, le Conseil sur les affaires générales et la politique (CAGP), prenant
acte des questions exposées dans le rapport des travaux exploratoires menés par le Bureau
Permanent (BP) sur les aspects de droit international privé des monnaies numériques de banque
centrale (MNBC)?, « a mandaté la création d’un Groupe d’experts chargé d’examiner les questions
de loi applicable et de compétence qui se posent dans le cadre de I'utilisation et du transfert
transfrontiéres des MNBC »2,

Conformément a ce mandat, le Secrétaire Général a convoqué une réunion de lancement du
Groupe d’experts sur les MNBC, tenue en ligne, et a informé les Membres de la HCCH des réunions
de travail ultérieures prévues dans les locaux du BP et en ligne. Les Membres ont été invités a
désigner leurs délégués respectifs pour participer aux réunions du Groupe3. Par ailleurs, le BP a
communiqué aux Membres son intention d’inviter, en qualité d’observateurs, des représentants
d’organisations internationales et non gouvernementales aux réunions du Groupe d’experts4.

Le présent Document préliminaire rend compte des avancées des travaux réalisés par le Groupe
d’experts sur les MNBC au cours de I'année 2024.

Réunions du Groupe d’experts sur les MNBC

Le 14 mai 2024, la réunion de lancement du Groupe d’experts s’est tenue en ligne, réunissant
42 participants, représentant 33 Membres, neuf observateurs ainsi que des membres du BP.
Avant cette réunion, le BP avait diffusé un projet de document de cadrage identifiant les questions
susceptibles de servir de point de départ pour 'examen des questions de loi applicable et de
compétence qui se posent dans le cadre de I'utilisation et du transfert transfrontiéres des MNBC.
Ce document a constitué le fil conducteur des discussions menées lors de la réunion de lancement.
Le Groupe a examiné les différentes typologies de MNBC, les cadres juridiques existants et
émergents, ainsi que la taxonomie et les considérations relatives aux lois de police et a 'ordre
public essentielles a cet égard. Les discussions ont également porté sur des enjeux spécifiques,
tels que les éléments de rattachement, le role des intermédiaires et des tiers, la qualification
juridique des MNBC, leur reconnaissance ou non en tant que monnaie ayant cours légal et leur
utilisation comme moyen de paiement. A la suite de ces échanges, le document de cadrage a été
révisé et publié dans sa version 1.0 afin de faciliter la préparation des membres du Groupe en vue
de la premiére réunion de travail. Par ailleurs, le Groupe a sollicité le BP pour la préparation de
plusieurs notes du Secrétariat, destinées a appuyer ses travaux lors de cette premiére réunion. Le

« Travaux exploratoires : Aspects de droit international privé des monnaies numériques de banques centrales (MNBC) »,
Doc. prél. No 4 de janvier 2024, disponible sur le site web de la HCCH, a I'adresse www.hcch.net, sous les rubriques
« Gouvernance », « Conseil sur les affaires générales et la politique », puis « Archives (2000-2024) ».

« Conclusions et Recommandations du Conseil sur les affaires générales et la politique de la HCCH (du 5 au 8 mars
2024) », C&D No 10, disponible sur le site web de la HCCH (voir chemin d’accés indiqué a la note 1).

Circulaire ciblée No 24(24) du 12 mars 2024, disponible sur le Portail sécurisé du site web de la HCCH, a I'adresse
www.hcch.net, sous la rubrique « Gouvernance ».

Ibid. Conformément aux articles I1.B et 1l.J du Réglement intérieur de la HCCH, le BP a informé les Membres qu’il avait
I'intention d’inviter les organisations internationales et non gouvernementales suivantes en tant qu’observateurs a la
réunion : Académie asiatique de droit international (AAIL) ; Association américaine de droit international privé (ASADIP) ;
Banque des réglements internationaux (BRI) ; Commission des Nations Unies pour le droit commercial international
(CNUDCI) ; Conseil de stabilité financiére (CSF) ; Fédération bancaire de I'Union européenne (FBE) ; Fonds monétaire
international (FMI); Groupe de la Banque mondiale ; Institut africain de droit international (IADI) ; Institut de droit
européen (ELI) ; Institut international pour I'unification du droit privé (UNIDROIT) ; International Bar Association (IBA) ;
International Swaps and Derivatives Association (ISDA); Organisation pour I’harmonisation en Afrique du droit des
affaires (OHADA) ; et des institutions financiéres internationales régionales.
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rapport de la réunion de lancement et la liste des participants figurent respectivement aux
annexes | et Il

Du 24 au 26 juin 2024, la premiére réunion de travail du Groupe d’experts s’est tenue dans les
locaux du BP a La Haye, avec la possibilité d’y participer a distance. Cette réunion a rassemblé
30 participants, représentant 13 Membres, cing observateurs ainsi que des membres du BP. Les
discussions ont porté sur les questions soulevées dans la version 1.0 du Document de cadrage,
ainsi que sur les notes du Secrétariat préparées par le BP. Le Groupe a poursuivi ses discussions
préliminaires sur les questions identifiées lors de la réunion de lancement et a présenté les
initiatives en cours dans divers ressorts juridiques. Par ailleurs, des présentations ont été faites
sur la taxonomie des MNBC de la Banque des Réglements Internationaux (BRI), les projets relatifs
a I’euro numérique et I'initiative brésilienne Drex. En réponse a la demande du Groupe de disposer
de cas d’utilisation concrets pour mieux identifier les questions a aborder, le BP a fourni plusieurs
exemples élaborés par d’autres institutions. Ces exemples comprenaient notamment I'utilisation
des MNBC de gros sur les marchés financiers, des scénarios d’interopérabilité sur des chaines
croisées impliquant des MNBC, ainsi que divers projets de la BRI concernant I'utilisation et les
transferts transfrontieéres des MNBC. Le Groupe a choisi d’adopter une approche en deux phases
distinctes : une premiére phase consacrée a I'examen des questions de loi applicable et de
compétence relatives aux MNBC de gros, suivie d’'une deuxiéme phase dédiée a celles touchant
les MNBC de détail. Le Groupe a également demandé au BP de dresser une liste non exhaustive
des acteurs susceptibles d’étre impliqués dans les opérations de MNBC, précisant leurs roles et
leur impact potentiel sur la loi applicable aux MNBC de gros. Enfin, les membres du Groupe ont été
invités a soumettre des contributions écrites sur le document de cadrage, a examiner d’autres
guestions soulevées au cours des discussions et a répondre par écrit aux notes du Secrétariat
pendant la période intersessions. Le rapport de la premiére réunion et la liste des participants
figurent respectivement aux annexes lll et IV.

Les membres du Groupe d’experts représentant les Etats-Unis d’Amérique ont présenté un
document intersessions consolidé en réponse a la version 1.0 du document de cadrage. Ce
document proposait de recentrer les travaux du Groupe sur certaines fonctions essentielles
anticipées des MNBC, telles que leur émission, leur rachat, leur transfert, leur détention et leur
constitution comme garantie. Par ailleurs, les membres du Groupe représentant les Etats-Unis ont
suggéré de prioriser les travaux relatifs aux MNBC de gros, destinées exclusivement a un usage
commercial, par I'intermédiaire d’une plateforme gérée directement ou indirectement par des
banques centrales. lls ont également résumé les principales questions de droit international privé
qui doivent étre examinées par le Groupe d’experts.

La deuxiéme réunion de lancement du Groupe d’experts s’est tenue en ligne du 12 au
14 novembre 2024. Elle a rassemblé 25 participants, représentant 10 Membres,
trois observateurs ainsi que des membres du BP. Conformément aux décisions prises lors de la
premiére réunion de travail, cette réunion s’est exclusivement concentrée sur les questions de loi
applicable et de compétence relatives aux MNBC de gros. Les participants ont bénéficié d’une
présentation réalisée par les membres du Groupe représentant les Etats-Unis, portant sur leur
soumission intersessions. Le Groupe d’experts a également poursuivi I'examen de la version 1.0
du document de cadrage, en particulier les fonctions des MNBC de gros, les acteurs impliqués dans
les systemes de MNBC de gros (y compris les intermédiaires et les tiers), ainsi que les relations
juridiques découlant de ces systémes. Les discussions ont porté sur la possibilité d’élaborer une
éventuelle régle de loi applicable (par défaut) pour les MNBC de gros, en s’appuyant sur des cas
d’utilisation hypothétiques. Les considérations d’ordre public, la reconnaissance des MNBC de gros
dans des ressorts juridiques étrangers, ainsi que les motifs de compétence ont également été
abordés. Enfin, le Groupe a examiné si les cadres juridiques existants, jugés pertinents, pouvaient
servir de fondement a la rédaction de dispositions spécifiques en droit international privé relatives
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aux MNBC de gros, notamment en ce qui concerne les définitions ainsi que les dispositions
relatives a I'ordre public et aux lois de police.

Une table ronde sur les aspects techniques s’est tenue le 14 novembre 2024, en marge de la
deuxiéme réunion de travail. Cinq intervenants, issus du milieu académique et d’organisations
intergouvernementales, reconnus pour leur expertise en droit international privé appliqué aux
MNBC, ont présenté leurs analyses et répondu aux questions des membres du Groupe d’experts.
Le rapport de la deuxiéme réunion de travail et de la table ronde sur les aspects techniques, ainsi
gue la liste des participants a la deuxiéme réunion de travail, figurent respectivement aux
annexes Vet VI.

Recommandations du Groupe d’experts

A la lumiére des discussions, le Groupe d’experts recommande au CAGP d’approuver la poursuite
de ses travaux, notamment par l'organisation de deux réunions supplémentaires en 2025
(potentiellement en mars et en septembre 2025), ainsi que des travaux intersessions. Le Groupe
rendra compte au CAGP en 2026.

Le Groupe recommande également de maintenir I'approche en deux phases pour ses travaux, en
concentrant d’abord ses efforts sur les questions de loi applicable et de compétence relatives aux
MNBC de gros, avant d’aborder celles concernant les MNBC de détail. Par ailleurs, le Groupe a
décidé d’intégrer dans ses prochaines discussions les résultats potentiels obtenus dans le cadre
de ses travaux.

Propositions soumises au CAGP

A la lumiére de ce qui précéde, le BP soumet les Conclusions et Décisions suivantes & I’attention
du CAGP:

e Le CAGP prend acte des rapports du Groupe d’experts sur les MNBC et enjoint celui-ci de
poursuivre I'examen des questions de loi applicable et de compétence qui se posent dans le
cadre de I'utilisation et du transfert transfrontiéres des MNBC. Le CAGP invite le BP a convoquer
deux réunions supplémentaires du Groupe d’experts avant la réunion du CAGP de 2026. La
premiére réunion devrait se tenir en mars 2025 et la seconde en septembre 2025, avec la
possibilité de conduire des travaux intersessions si nécessaire. Ces réunions devraient de
préférence avoir lieu en personne, tandis que les travaux intersessions devraient se dérouler
en ligne.

e Le BP fera rapport au CAGP lors de sa réunion de 2026.
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Report of the Kick-Off Meeting of the Experts’ Group on
Central Bank Digital Currencies (EG on CBDCs) of
14 May 2024

Introduction

On 14 May 2024, the kick-off meeting forthe EG on CBDCs was held online from 10.30 a.m. to
4.30 p.m. (CEST). The meeting included 42 participants, representing 33 HCCH Members and nine
Observers, as well as members of the Permanent Bureau (PB).

Prior to the meeting, on 3 May 2024, the PB circulated a draft Scope Paper setting out an initial list
of possible questions that may serve as a broad starting point for the study of the applicable law
and jurisdiction issues raised by the cross-border use and transfers of CBDCs.1 The draft Scope
Paper formed the primary subject of discussion at the kick-off meeting.

The meeting started with an introduction from the PB on the mandate of the EG, the working
methods of the HCCH and the EG workplan. This was followed by a tour de table of the participants
and a discussion of the draft Scope Paper. This report summarises the discussions concerning
each Issue in the draft Scope Paper.

The Scope Paper (version 1.0), which incorporates the input from the discussion at the kick-off
meeting and was made available in the Secure Portal of the HCCH website on 16 May 2024. The
Scope Paper (version 1.0) will form the basis for the discussion at the first working meeting of the
EG , which will be held from 24 to 28 June 2024.

Discussion of Questions in the Draft Scope Paper

Section | - Preliminary Considerations

Issue 1: Types of CBDCs

Participants indicated that all the questions listed under Issue 1 were relevant for definitional
purposes and suggested that the EG carefully consider the scope of the Project. According to the
EG, among the issues that should be considered were the categorisation of CBDCs, as well as
whether both wholesale and retail CBDCs should be included in the scope of work. Experts
suggested that these questions should be considered with reference to real-world scenarios and
examples. In order to facilitate the process of exploring the existing types and infrastructures of
CBDCs in each jurisdiction, as well as how CBDCs are being used, the EG agreed that it would be
helpful if experts could identify and submit for the EG’s consideration related use cases and
examples in the jurisdiction(s) they are familiar with to the PB ahead of the first working meeting.

Issue 2: Current and Nascent Practice

There were no requests for the floor in relation to this Issue.

All documents pertainingto the EG on CBDCs are available on the Secure Portal of the HCCH website at www.hcch.net
under “Working / Experts Groups” then “Experts’ Group on Central Bank Digital Currencies”.
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Issue 3: Current and Nascent Legal Frameworks

Experts shared approaches taken in their respective jurisdictions in relation to national legislation
related to CBDCs and suggested that the EG conduct a global survey to identify relevant national
legislation. In relation to whether CBDCs were considered to fall within the concept of a “digjtal
asset”, experts also noted that some jurisdictions have introduced different terms and definitions
in their national legislations, such as “virtualasset” and “digital settlement asset”. Expertsprovided
information on the divergent practice in relation to the exclusion or inclusion of CBDCs in the
respective definitions. They also agreed that, in considering whether CBDCs were included in these
definitions, the purpose and context of the specific legislation is relevant. For example, experts
pointed out that CBDCs are specifically excluded from the definition of “virtual asset” in the context
of legislation targeting Anti-Money Laundering (AML) or Counter-Terrorist Financing (CTF) in certain
national legislations. The EG agreed that the relevant question under Issue 3 should be rephrased
in order to include the different approaches to the terms and definitions contained in legislation
that could include CBDCs.

Experts also notedthe importance of differentiating CBDCs from regulated stablecoins (for reasons
including, for example, the potential recognition of CBDCs as legal tender, the need to draw a
distinction between public and private money, and the way in which stablecoins maintain their
value), and that their relevant regulatory regimes and legal frameworks should be differentiated to
reflect their different features, origins and purposes.

Issue 4: Taxonomy

Experts agreed that there is a need to look at the taxonomy around CBDCs. As a starting point,
experts suggested making reference to existing taxonomies, such as the taxonomy developed by
the Bank for International Settlements (BIS), and then to identify any potential gaps for further work
within the context of the determination of applicable law and jurisdiction.

One expert suggested that the EG consider excluding stablecoins from the scope of the taxonomic
study, given the difference in the treatment of stablecoins from CBDCs in certain jurisdictions. The
PB noted the possibility of including the study of stablecoins in the HCCH Digital Tokens Project,2
and the need to ensure alignment between that Project and the work being undertaken by the EG
on CBDCs.

Issue 5: Overriding Mandatory and Public Policy Considerations

Experts acknowledged that there are certain overriding mandatory rules and public policy
considerations (including those relating to safety and soundness of financial institutions, forum
shopping, regulatory arbitrage and contractual freedom) that will impact on questions about
applicable law and jurisdiction. One expert also raised the differences between CBDCs and
stablecoins in relation to the consideration of matters of public policy.

One expert discussed the importance of drawing a distinction between overriding mandatory rules
and public policy considerations, as well as understanding how these would intertwine with the
determination of jurisdiction and applicable law in cross-border transactionsthat involve CBDCs.
The EG agreed that it would be helpful if experts could identify and submit related use cases and
examples that could illustrate the relevant overriding mandatory rules and public policy
considerations, including the necessary distinctions between them, that may arise in the context of
CBDCs. The EG agreed that experts would submit related use cases and examplesto the PB ahead
of the first working meeting, for consideration during that meeting.

For furtherinformation on the HCCH Digijtal Tokens Project, see the Secure Portal of the HCCH website at www.hcch.net
under “Other HCCH meetings” then “Digital Tokens”.
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In relation to the role and significance of residence, one expert noted that whether residence would
be a relevant factor would be affected by the different architectures of CBDCs, and thus residence
should be part of the preliminary considerations on taxonomy. Other experts also noted that the
study of the role of residence is important for choice of law considerations and interoperability of
CBDCs across borders, but that this should not be considered in the context of policy decisions
about CBDCs, which would be outside the scope of the EG’s mandate.

Section Il - Connecting Factors

Issue 6: Connecting Factors

Experts underlined the importance of clarifying on which aspects of CBDCs the work of the EG
should focus. Experts agreed that, instead of studying the CBDC itself (the existence of which could
be seen as a claim against a sovereign State or central bank, and thus a public law matter), the EG
should instead focus on how payment obligations are created by CBDCs (their use cases) in order
to analyse the relevant private international law (PIL) issues that arise from them.

One expert suggested that a list of connecting factors would be helpful to determine the applicable
law. The EG agreed that it would be helpful to collect a list of specific use cases of CBDCs with
concrete / practical examples (for instance, the use of CBDCs for payment, transaction or
collateral), so as to explore which connecting factors would be relevant in determining the
applicable law with respect to each legal characterisation of CBDCs. The EG agreed that experts
would submit practical examples to the PB ahead of the first working meeting, for consideration
during that meeting.

Section Il - Intermediaries and Third Parties

Issue 7: Intermediaries

An expert noted that it would be important for this Issue to capture situations where there is an
international element but no cross-border handling of CBDCs by intermediaries (e.g., when CBDCs
are issued by the Federal Reserve but held through an intermediary in the European Union). The
EG agreed to include cross-border issuance and holding, in addition to handling, control and / or
use of CBDCs, in its consideration of the determination of applicable law and jurisdiction.

Experts noted that the determination of the law applicable to intermediaries would depend on the
architecture of CBDCs (i.e., whether end-users have a direct claim against central bank issuers)
and what services the intermediaries provide. The EG agreed that it would be helpful if experts
could identify and submit concrete use cases and examples in which intermediaries are involved
and provide input as to what exactly the intermediaries do (e.g., providing an interface service,
holding and transferringof CBDCs, etc.)ahead of the first working meeting, for consideration during
that meeting.

Concerning choice of law and choice of court clauses in agreements with intermediaries, the EG
agreed that it would be helpful if experts could identify and submit concrete use cases and
examples of transactions involving CBDCs where parties have included valid choice of law or choice
of court clauses in their agreements.

Experts also indicated that the determination of where CBDC-related disputes should be litigated
may differ depending on the types of / issues in dispute. On this point, the EG also agreed that it
would be helpful if experts could identify and submit concrete use cases and examples of possible
CBDC-related disputes.

An expert pointed out that, in considering the involvement of intermediaries in the context of
CBDCs, the EG should consider parallels or analogies that can be drawn from the HCCH 2006
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Securities Convention, 3 as well as whether CBDCs would differ from intermediated securities in the
context of that Convention and, if so, the reasons for such differences.

Issue 8: Third Parties

An expert noted that the discussion on this Issue would to some extent overlap with considerations
relating to both Issue 10 (Proprietary Aspects)and Issue 12 (Collateral), and that the EG might need
to consider the boundaries between these three Issues, as the work of the EG moves forward.

Section IV - Nature (Characterisation) of CBDCs

Issue 9: Nature (Characterisation) of CBDCs

There were no requests for the floor in relation to this Issue.

Issue 10: Proprietary Aspects

Experts noted that the Commentary to the UNIDROIT Principles on Digital Assets and Private Law
(UNIDROIT DAPL Principles) states that CBDCs may be included as “digital assets” and discussed
Principle 5, which deals with the applicable law relating to proprietary aspects of a digjital asset.

One expert raised the question of whether the distinction between “digjtal assets” as a general
group and CBDCs as a specific subset thereof is only relevant for substantive law matters, orif such
a distinction would also be relevant in the discussion of PIL issues. By raising specific examples of
jurisdictions in which “digjtal assets” or “virtual assets” explicitly exclude CBDCs or digital
representation of fiat currency, some experts notedthat a contextual approach should be taken to
decide whether CBDCs should be treated differently from other types of “digital assets”. Experts
agreed that the nature and uses of CBDCs are relevant to the considerations of the proprietary
aspects of CBDCs, and that Issue 10 would help in shaping the analysis of the characterisation of
CBDCs in Issue 9.

Issue 11: Contractual Aspects

Experts suggested narrowing the consideration of contractual aspectsto the extentto which there
are, or should be, limitations to party autonomy in relation to contractual aspects involving CBDCs.
One expert highlighted the similarities of the question on party autonomy in the context of CBDCs
and in the context of the HCCH 2015 Principles on Choice of Law in International Commercial
Contracts, and suggested that the EG consider questions specific to the context of CBDCs.

Issue 12: Collateral

One expert commented that Issue 12 is in substance a choice of law question because whether
CBDCs can be used / treated as collateral would depend on the governing law. The expert also
pointed out that anyfuture analysis should be mindful of existing relevant instruments, for example,
Articles 86 and 89 of the UNCITRAL Model Law on Secured Transactions, which might be relevant
to this Issue even though CBDCs were not contemplated at the time of the creation of the Model
Law.

Issue 13: Cross-border Restructuring and Insolvency Proceedings

One expert commented that Issue 13 should not be overly restrictive to situations where the
counterparty is in another jurisdiction. The expert referred to the example mentioned in Issue 7

The Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary,
available on the HCCH website at www.hcch.net under “Instruments” then “Conventions and other Instruments”, and
2006 Securities Convention.
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where domestic disputes involving CBDCs can contain cross-border elements if the CBDCs are
issued by foreign issuers.

Experts discussed whether the EG should consider if the differences between CBDCs and fiat
currencies would warrant different treatments or lead to different implications on PIL rules from
proprietary and contractual aspects, as well as issues relating to collateral and cross-border
restructuring orinsolvency. Experts highlighted the differences between CBDCs and fiat currencies,
including the involvement of third parties (i.e., central banks or intermediaries) for transfer of
CBDCs, and the concepts of ownership and actual possession. It was agreed that, for Issues 9 to
13in Section |V, the EG should consider whetherthe characterisation of CBDCs and of fiat currency
may differ and, if so, the extent to which this difference has implications for PIL rules.

Section V - CBDCs as Money and Legal Tender

Issue 14: Currency, Money and Legal Tender

One expert queried whether the questions under Issue 14 were meant to take a more operational
/ factual perspective than a PIL analysis, since the Issue may be interpreted to be aimed at
discussing the circumstances under which banking or financial regulatory law would supersede
private law analysis of applicable law and / or jurisdiction regarding CBDCs. The PB clarified that
Issue 14 was concerned with examining whether there are any overriding mandatory banking law
or financial regulations that the EG should consider and whether there are any PIL rules already in
place in the banking and monetary system, and if so, if such frameworks would apply to CBDCs. It
was decided that the questions under Issue 14 would be redrafted for clarity.

Section VI - CBDCs as Means of Payment

Issue 15: Circulation and Transactions

Experts indicated that the draft questions relating to the use of CBDCs in cross-border payment
systems are important for the work of the EG, as there are international elements and issues that
arise in such contexts that are relevant to PIL.

Experts discussed how the architecture and technology used in payment platforms, including the
involvement of third-party servers and the interoperability of decentralised digital platforms, might
affect the analysis of the applicable law, particularly in finding the proper connecting factors.
Experts notedthe link betweenthe considerations thatwould arise under Issue 15 andthose under
Issue 8 (Third Parties). The EG agreed that it would be helpful if experts could identify and submit
concrete use cases and examples that can illustrate the characteristics of CBDCs (such as
technology-related or algorithmic features) that distinguish them from fiat currency in the context
of cross-border payment systems, and to further discuss them at the first working meeting.

One expert asked for a clarification on the meaning of the term “electronic payments platform” as
used in Issue 15. The PB clarified that the term is to be interpreted broadly so as to include any
non-physical payments platforms, and that it was not taken from any specific legjslative definition
or term of art. For clarity, the EG agreed that one of the questions to be asked under Issue 15
should be how the determination of the law applicable to CBDCs payments would compare to, or
differ from, the determination of the law applicable to other systems of payment.

Issue 16: Offline Payment Features

There were no requests for the floor in relation to this Issue.
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Issue 17: Payment Validity

There were no requests for the floor in relation to this Issue.

Issue 18: Finality

Experts sought clarifications on the definition of the term “settlement medium” and asked whether
the EG was to consider if the law applicable to platforms / systems would supersede other private
law considerations in settlement finality. The PB clarified that Issue 18 was intended to elicit
discussion on whether payment by means of CBDCs was sufficient to discharge a payment
obligation across platforms in the same way as fiat currency. Experts highlighted that whether
payment obligations can be discharged would depend on how the CBDCs are set up in the specific
jurisdiction.

Experts further noted that two questions should be considered under Issue 18: (i) where a CBDC is
used as a payment across platforms, how that would affect the applicable law or jurisdiction; and
(i) how the applicable law or jurisdiction of the payment system would interact with the applicable
law or jurisdiction of the CBDC transaction.

Issue 19: Credit Transfers

There were no requests for the floor in relation to this Issue.

Conclusion

The PB described the next steps in the workplan of the EG for 2024, including the iteration of the
draft Scope Paper and its circulation ahead of the EG’s first working meeting that would take place
from 24 to 28 June 2024, as well as the EG’s second working meeting that would take place from
11 to 15 November 2024. Both meetings will be held at the premises of the PB in The Hague, The
Netherlands, with the possibility for remote participation.

No other issues were raised by the EG and the meeting was concluded.
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Reportofthe First Working Meeting of the Experts’ Group on

Central Bank Digital Currencies of 24 to 26 June 2024

Introduction

Following the kick-off meeting on 14 May 2024, the Experts’ Group on Central Bank Digital
Currencies (EG on CBDCs) held its first working meeting from 24 to 26 June 2024. The first working
meeting aimed to begin substantive consideration of the applicable law and jurisdiction issues
raised by the cross-border use and transfers of CBDCs, in line with Conclusions & Decisions (C&D)
Nos 9 and 10 adopted by the Council on General Affairs and Policy (CGAP) at its 2024 meeting (the
Project). The meeting was held at the premises of the Permanent Bureau (PB) of the HCCH in The
Hague, the Netherlands and via videoconference. Thirty delegates and other experts of the Group,
nominated by 13 Members and five Observers, participated in the meeting.1 Prior to the meeting,
a Scope Paper and answers to the post-kick-off meeting survey were circulated by the PB to
facilitate the discussions in the meeting.>2

This Report summarises key points of the discussions that took place during the meeting, following
the discussion questions provided in Sections | to VI of Scope Paper v. 1.3 This Report also
summarises presentations made by some members of the EG during the meeting on:

a. the Bank for International Settlements (BIS) taxonomy of CBDCs;
b. the plans for the digjtal Euro; and
C. the Drex Initiative of Brazil.

Secretariat Notes prepared by the PB during the meeting at the request of the members of the EG,
as well as further documents submitted by members of the EG during the meeting, were uploaded
tothe Secure Portalduring and afterthe meeting. This documentation will be reviewed by members
of the EG in preparation for further discussions at the second working meeting of the Project,
scheduled to take place from 12 to 14 November 2024.

Discussion of Scope Paper

Preliminary Considerations

The EG discussed the need for a working definition of CBDCs for the purposes of their work. They
agreed on adopting the BIS definition at the current stage, subject to future clarification that may
be required: “a digital payment instrument, denominated in the national unit of account, thatis a
direct liability of the central bank”.4

The EG agreed that the work should focus only on CBDCs, which are direct claims against central
banks. Consequently, it was agreed that, as stablecoins are issued by private entities, they should

A list of participants can be found in Annex IV of the current document as well as on the Secure Portal of the HCCH website
at www.hcch.net under “Working / Experts Groups” then “Experts’ Group on Central Bank Digital Currencies”.
Available on the Secure Portal of the HCCH website at www.hcch.net (see path indicated in note 1).

Ibid.

Glossary “Central bank digital currency (CBDC)” in “CBDCs: an opportunity for the monetary system”, BIS Annual
Economic Report, available at https://www.bis.org/publ/arpdf/ar2021e3.pdf.



http://www.hcch.net/
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be studied separately under the HCCH's Digital Tokens Project.5 In addition, stablecoins have their
own mechanisms to maintain value through pegs with other reference assets or algorithmic
controls. This is not the case for CBDCs.

Some delegates and other experts agreed that it is important to differentiate between wholesale
CBDCs (wCBDCs) and retail CBDCs (rCBDCs) because their respective differences would have
implications for, among other matters, (i) the choice of law in consumer protection; (ii) concerns for
regulatory schemes and sovereignty; (iii) intended uses; and (iv) financial inclusion. The EG agreed
to bifurcate the work of the EG, and to focus on wCBDCs before examining rCBDCs, considering the
relative complexity of rCBDCs and the potentially closer connections of wCBDCs with public policy
or similar issues. Some delegates and other experts also indicated that the EG should focus on
applicable law issues before considering jurisdictional matters.

Some delegates and other experts referredto surveys conducted by the BIS and the International
Monetary Fund (IMF), which show the respective prevalence of account-based CBDCs and token-
based CBDCs.6 The former (account-based) are typically used in wCBDCs except in the case of
Brazil. Different policy aims also affect the forms of CBDCs to be adopted. Some delegates and
otherexperts preferred to keepthe discussion technologically neutral, noting that distributed ledger
technology (DLT) is notthe only technology in use in the implementation of CBDCs. These delegates
and experts believed it is premature to exclude any forms of CBDCs from the Project.

Keeping the timeline and resources allocated to the EG in mind, some delegates and other experts
agreed to use the BIS taxonomy as a starting point. They noted that the EG should refrain from
creating new definitions unless the definitions in the BIS taxonomy were found to be insufficient or
inapplicable to their work. Some delegates and other experts were referred to the glossary
developed by the BIS in the report “CBDCs: an opportunity for the monetary system, BIS Annual
Economic Report, June 2021”.7 Some participants noted that the definition of “cross-border
payments” provided by the BIS in that document is narrow,8 as it does not cover situations where
two domestic parties transact with a foreign CBDC. The EG agreed that, if a cross-currency
dimension is to be included in the scope of the Project, the functionality of currency conversion
should also be considered. Some delegates and other experts also noted uncertainties about the
meaning of “ultimate finality” in comparison to “settlement finality” in the BIS glossary.

The following terms were listed as terms that may benefit from definition in the context of the
Project:

a. CBDCs;

b. account-based and token-based, in addition to wholesale and retail;
C. intermediary;

d. transfers;

e. custody;

f. users;

For furtherinformation on the HCCH Digital Tokens Project, see the Secure Portal of the HCCH website at www.hcch.net
under “Other HCCH meetings” then “Digital Tokens”.

The BIS has noted that the terms “account-based” and “token-based” appeared in early discussions of CBDC systems,
but that interpretation and usage of the terms may differ, depending on the context. “Central bank digital currencies:
system design and interoperability”, available at https://www.bis.org/publ/othp42 system design.pdf.

Supra note 4.

Ibid. The definition of “cross-border and cross-currency payments” is as follows: “cross-border payments those where the
payer and payee residein differentjurisdictions. Many, but not all, of these are also cross-currency payments - that is,
payments where the payer and payee are respectively debited and credited in different currencies. Payments within
monetary unions or payments in a common invoice currency may be cross-border but not cross-currency”.
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g. deposits;

holding as a store of value;
i. use as payment; and
j- platforms.

With respect to “platforms”, some delegates and other experts noted that the term does not have
legal connotations and is primarily technical in nature. The EG’s attention was drawn to the fact
that (i) “platform” is not used in any taxonomies of the BIS and (ii) the EU Market in Crypto-Assets
Regulation (MiCA Regulation) adopts the term “operation of a trading platform for crypto-assets”.?
Some participants added that “platform” is a term used in the context of electronic payment. The
EG agreed that the term “platform” could be used within the context of the Project as a common
term to facilitate discussion until features that are specific to CBDCs are identified. Thereafter, the
EG agreed that separate terms might be needed to refer to legal arrangements as opposed to the
technical infrastructure of CBDCs.

Some delegates and other experts noted that, depending on the specific models of CBDCs and the
structures of the relevant transactions, different parties might be involved and different functions
of CBDCs might arise, each with potential impact on the determination of the applicable law. For
example, matters between central banks and first-instance holders, compared to subsequent
transfers, are likely to be subject to different governing laws (i.e., the law of the jurisdiction of the
central bank applies to the first instance party, while subsequent transfers could be governed by
the law of other jurisdictions). Given the importance of analysing different actors on platforms
related to wCBDCs, the EG requested that the PB conduct further research in order to provide the
EG with a non-exclusive list of possible actors.

Some delegates and other experts described relevant projects in their own jurisdictions and by the
BIS:

a. The Bank of Mongolia has been investigating CBDCs with cross-border payment as one of the
key considerations since 2022.

b. The Federal Reserve Bank of New York’s Innovation Centre participated in a project of
regulated liability network (RLN)2°to study whether tokenised deposits can fit within the
existing payment systems and payment laws, including Article 4A of Funds Transfer of the
Uniform Commercial Code (UCC).11 Under an RLN, central bank assets are framed as
wCBDCs. Tokenised deposits are a new service category relyingon new technology (i.e., third-
party ledgers). There is no change in the nature of deposit obligations.

C. In 2021, Chile announced a study to examine the possibility of issuing CBDCs. Itis now at an
early stage of the design and proof of concept. The focus of the study is on rCBDCs. It aims
to deepen the influence of the central bank within the payment market, enhance the
accessibility of payment services, and strengthen Chile’s payment system.

d. In India, a CBDC is a digijtal currency whereas rupee is fiat currency. Both are issued by the
Reserve Bank of India.

Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in crypto-assets
(MiCA Regulation), available at https://eur-lex.europa.eu/eli/reg/2023/1114/0j. Art. 3(18) of the MiCA Regulation
defines “operation of a trading platform for crypto-assets” as “the management of one or more multilateral systems,
which bring together or facilitate the bringing together of multiple third-party purchasing and selling interests in crypto-
assets, in the system and in accordance with its rules, in a way that results in a contract, either by exchanging crypto-
assets for funds or by the exchange of crypto-assets for other crypto-assets”.

“Facilitating Wholesale Digital Asset Settlement”, available at https://www.newyorkfed.org/aboutthefed/nyic/facilitating-
wholesale-digital-asset-settlement.

See Uniform Commercial Code (2012), Art. 4A, available at https://www.law.cornell.edu/ucc/4A.



https://eur-lex.europa.eu/eli/reg/2023/1114/oj
https://www.newyorkfed.org/aboutthefed/nyic/facilitating-wholesale-digital-asset-settlement
https://www.newyorkfed.org/aboutthefed/nyic/facilitating-wholesale-digital-asset-settlement
https://www.law.cornell.edu/ucc/4A
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e. Some delegates and other experts also indicated the potential relevance of Project
Icebreaker by the BIS.

Some delegates and other experts agreed that it would be useful to analyse if existing laws will be
applicable to CBDCs as well as to new elements introduced by CBDCs, such as fungibility between
CBDCs and physical currencies and the satisfaction of payment obligations denominated in local
currencies with foreign CBDCs (with elements of foreignh exchange and regulatory law frameworks).
The EG was referred to a parallel discussion that took place in the context of the Digital Tokens
Project, where participants considered substantive and regulatory law frameworks with a potential
impact on digital tokens. The EG agreed that while substantive law frameworks may be referred to
for guidance, they are not private international law (PIL) frameworks, and the specific context and
intent of any PIL provisions appearing in such substantive law instruments should be taken into
consideration.

Some delegates and other experts also described national laws relating to CBDCs:

a. United States of America (US): Money was redefined in Uniform Commercial Code (UCC)
amendments to recognise digital currencies, potentially introducing the concept of CBDCs as
money for the purposes of the UCC. 12 CBDCs, including foreign CBDCs, can discharge
payment obligations. The UCC amendments have been adopted by some states in the US.
However, according to case law, purchase of foreign currency is a sale rather than payment.
The status of this body of case law remains unclear after the UCC amendments. Separately,
Article 4A provides that the applicable law for transfer between sender and receiver is the
law of the place of the beneficiary’s bank unless parties agree otherwise.

b. Brazil: The concept of electronic currency was adopted in Law No. 12,865, of October 9,
2013.13

C. Mongolia: The Bank of Mongolia prepared a revision to the Law on the Central Bank of
Mongolia in 2024.14 The proposed official unit of currency is to be made available in, inter
alia, digital forms. It is intended that CBDCs should be subject to distinct regulations
considering monetary policy impacts, financial stability and consumer protection.

A non-exclusive list of relevant instruments, their respective PIL provisions and other relevant
project(s) of the HCCH were provided for discussion. The EG was invited to identify other relevant
instruments to the PB. The list of relevant instruments discussed included:

a. HCCH 2006 HCCH Securities Convention;15

b. 2015 HCCH Principles on Choice of Law in International Commercial Contracts (2015
Principles): the exclusion of consumer or employment contracts might be of particular
relevance to wCBDCs;16

c. UNIDROIT Geneva Securities Convention;17

See Uniform Commercial Code Amendments (2022), Arts 1 and 9, available at
https://www.uniformlaws.org/viewdocument/final-act-164?CommunityKey=1457¢c422-ddb7-40b0-8¢c76-
39a1991651ac&tab=librarydocuments.

Law No 12,865, of 9 October 2013, available at https://www.planalto.gov.br/ccivil 03/ ato2011-
2014/2013/1ei/112865.htm.

Written responses to Scope Paper v. 1 by Mongolia.

The Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary,
available on the HCCH website at www.hcch.net under “Instruments” then “Conventions and other Instruments”, and
2006 Securities Convention.

The Principles on Choice of Law in International Commercial Contracts, available on the HCCH website at www.hcch.net
under “Instruments” then “Conventionsand other Instruments”, and “2015 Principles on Choice of Law in International
Commercial Contracts”. Art. 1 provides that the 2015 Principles do not apply to consumer or employment contracts.
UNIDROIT Convention on Substantive Rules for Intermediated Securities (2009), available at
https://www.unidroit.org/instruments/capital-markets/geneva-convention/.



https://www.uniformlaws.org/viewdocument/final-act-164?CommunityKey=1457c422-ddb7-40b0-8c76-39a1991651ac&tab=librarydocuments
https://www.uniformlaws.org/viewdocument/final-act-164?CommunityKey=1457c422-ddb7-40b0-8c76-39a1991651ac&tab=librarydocuments
https://www.planalto.gov.br/ccivil_03/_ato2011-2014/2013/lei/l12865.htm
https://www.planalto.gov.br/ccivil_03/_ato2011-2014/2013/lei/l12865.htm
http://www.hcch.net/
http://www.hcch.net/
https://www.unidroit.org/instruments/capital-markets/geneva-convention/
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d. UNCITRAL Model Law on Secured Transactions (MLST);18

e. UNIDROIT Principles on Digjtal Assets and Private Law (PDAPL);°
f. EU Financial Collateral Directive 2002/47/EC;20

g. HCCH 1978 Convention on the Law Applicable to Agency;2t

h. HCCH 2005 Choice of Court Convention;22

i. HCCH 2019 Judgments Convention;23

j- ongoing work on jurisdiction at the HCCH.24

Some delegates and other experts were also concerned with application of mandatory rules and
public policy of States other than the State of the issuing central bank. It was noted that Article 11
of the 2015 Principles would be relevant for the forum court to take foreign mandatory rules and
public policy considerations into account. Some delegates and other experts raised the following
public policy considerations that might be relevant to wCBDCs and / or rCBDCs:

a. consumer protection;

b. party autonomy in light of the market power of central banks as a major party;
C. government sovereignty and lex monetae;
d. clarity and certainty of payment systems;

e. data protection and privacy;

f. cybersecurity;

g. anti-money laundering and countering the financing of terrorism;
economic sanctions;

i. arbitrage;

j. financial stability and monetary policy, including the use of CBDCs to satisfy debt obligations,
impacts on monetary policy transmission channels and dollarisation.

Access of CBDCs by non-residents: Experts discussed the relevance of “(habitual) residence” to this
Project. From the applicable law perspective, experts expected that the absence of a choice of law
would be rare. Experts noted that some other connectingfactors,such asthe location of the central
bank, might be more relevant than the location of residence in any event.

UNCITRAL Model Law on Secured Transactions (2016), available at
https://uncitral.un.org/en/texts/securityinterests/modellaw/secured transactions#:~:text=The%20UNCITRAL%20Mod
el%20Law%200n,intellectual%20property%20with%20few%20exceptions%2C.

UNIDROIT Principles on Digital Assets and Private Law (2023), available at https://www.unidroit.org/wp-
content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked.pdf.

Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral
arrangements, available at https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0047.

The Convention of 14 March 1978 on the Law Applicable to Agency, available on the HCCH website at www.hcch.net
under “Instruments” then “Conventions and other Instruments”, and Convention of 14 March 1978 on the Law Applicable
to Agency.

The Convention of 30 June 2005 on Choice of Court Agreements, available on the HCCH website at www.hcch.net under
“Instruments” then “Conventions and other Instruments”, and 2005 Choice of Court Convention.

The Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters,
available on the HCCH website at www.hcch.net under “Instruments” then “Conventions and other Instruments”, and
2019 Judgments Convention.

“Working Group on Jurisdiction: Report of 2024”, Prel. Doc. No 2 of February 2024, available on the HCCH website
www.hcch.net under “Governance” then “Council on General Affairs and Policy”.



https://uncitral.un.org/en/texts/securityinterests/modellaw/secured_transactions#:~:text=The%20UNCITRAL%20Model%20Law%20on,intellectual%20property%20with%20few%20exceptions%2C
https://uncitral.un.org/en/texts/securityinterests/modellaw/secured_transactions#:~:text=The%20UNCITRAL%20Model%20Law%20on,intellectual%20property%20with%20few%20exceptions%2C
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked.pdf
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0047
http://www.hcch.net/
http://www.hcch.net/
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Connecting Factors

Experts recognised the need to ascertain the nature of the claims in question and to identify the
relevant parties when discussing applicable law. Party autonomy should be recognised. Experts
proposed that the applicability of connecting factors can be viewed from two dimensions.
“Vertically”, it is necessary to examine the relationships of parties, such as the involvement of the
issuer, individual holder, intermediary, and system operator. “Horizontally”, it is necessary to
examine the relevant activities involving CBDCs that give rise to PIL questions.

Experts discussed and compiled a list of issues for the review and feedback ahead of the second
working meeting of the EG. This list25 includes the following CBDC functions and use cases:

a. Claims against issuers;
b. Features of platform layers; obligations of platform operators;

C. Functions, activities, and duties of intermediaries in respect of holders and third parties from
a PIL perspective;

d. Relationships between parties (including “static” and “dynamic” scenarios in the treatment
of CBDCs with cross-border implications)26

i. Insolvency of a CBDC holder who has moved across borders, and involvement of an
insolvency administrator (taking into account the mandate of this EG and the ongoing
work at UNCITRAL’s Working Group V: Insolvency Law);

. Law applicable in a restitution scenario;
e. Transfers and payment obligations: CBDCs in cross-border payments systems;

f. Use of CBDCs as collateral, including situations of CBDCs as original collateral or as proceeds
of other collateral.

Experts noted that apart from the dynamic situations where CBDCs are transferred across
jurisdictions, the Project should also examine different static situations where: (i) CBDCs are
involved without actually crossing the border, but the parties present cross-border elements; and
(i) transfer or transactions not pursuant to consented agreement, such as taking security over
CBDCs in insolvency cases, restitution for wrongful transfer of CBDCs across borders, and the
holding of CBDCs by foreign holders.

In cases of insolvency, experts acknowledged that there might be more parties involved in the
relationship such as liquidation administrators and insolvency practitioners. The experts’ attention
was drawn to the work ongoing at UNCITRAL's Working Group V regarding the applicable law in
insolvency proceedings. Experts agreed that this Project should align with the work done by
UNCITRAL, and that insolvency should be distinguished from the use of CBDCs as collateral (i.e.
item 19f. in para. 19 above).

With respect to collateral, experts discussed the possible significance of the PDAPL, the UNIDROIT
Geneva Securities Convention, and the EU Financial Collateral Directive. Experts found that the
UNCITRAL MLST is particularly relevant to the creation, third party effectiveness, priority and
enforcement of security interests in CBDCs. Moreover, experts pointed out that the UNCITRAL MLST
is also relevant to security interest in CBDCs as proceeds of other collateral and fungjbility among
different CBDCs.

See “Lists of CBDC functions and use cases”, Secretariat Note 3/2024, available on the Secure Portal of the HCCH
website (see path indicated in note 1).
The terminology of “static” and “dynamic” is explained in para. 19.
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CBDCs as Means of Payment

Experts observed that transfer, holding and the collateralisation of CBDCs may implicate a wider
consideration of the functions and use cases of CBDCs in the context of cross-border payments
systems. Experts raised questions on the nature of payment and issues linked to the payment
structure such as settlement finality. Seeingthe needto study payment functions of CBDCs, experts
believed platforms where CBDCs are found should also be analysed, noting that CBDCs cannot be
considered in isolation, as evidenced by the various ongoing projects showing linkages of CBDC
platforms to other functions and services. Experts moreover noted that PIL questions relating to
CBDCs may be resolved by solutions applicable to otherforms of electronic payments. Experts were
referred to the exploratory phase of the Project on the PIL aspects of CBDCs and the issues
described in relation to digital cross-border payments systems, noting that the mandate was
narrowed for this EG to focus on the study of applicable law and jurisdictional issues raised by the
cross-border use and transfers of CBDCs.

Some experts were concerned about the increased scope of the Project if the mandate were to
include global payments systems. In reply, other experts explained that the issues presented by
CBDCs may differ from those presented by digital currencies; as such the Project should look at
wider issues than the mere issuance of CBDCs - without needing to solve payment systems issues
across the board. Experts agreed that the multi-layered and cross-border nature of platforms may
involve third parties situated in different jurisdictions. Moreover,some experts noted that additional
PIL issues may arise when platforms involving the private sector interact with central banks; it was
agreed by the EG that these PIL questions should also be covered by the Project.

Intermediaries and Third Parties

“Intermediaries” is a term common to many jurisdictions. The EG discussed the fact that
intermediaries may play a wide range of roles depending on the structure of CBDCs and the
operations in question, such as maintaining CBDC accounts, transfer and disposition, custodian
services, execution of transactions, and perfection. Experts agreed that the specific functions
played by intermediaries would affect the choice of law by parties. Experts also noted the possibility
of the involvement of intermediaries in less common roles, for example, in the provision of a digjtal
wallet or merely enabling access to a service (i.e., without the provision of infrastructure or tools
such as a digital wallet). Experts commented that a “wallet provider” is a relatively neutral term
compared to “intermediary” or “custodian”, as the latter two terms have connotations of offering
services additional to mere intermediation. Some experts noted that, in certain jurisdictions, the
role of issuers of CBDCs might need to be considered, as this role may be related to that of
registrars and transfer agents (which may be intermediaries). Experts also discussed whether
central banks take on functions that are normally handled by traditional intermediaries in a direct
holding system and, if so, what PIL questions may arise in those situations.

Some delegates and other experts recommended that this Project continue to use “intermediary”
as an umbrella term but that consideration be given to whether different types of intermediaries
may need to be defined, depending on their specific functions. It was also noted that not all
intermediaries undertake all of these different functions. The EG agreed that the scope of
examination should be kept broad and flexible as the roles of intermediaries in relation to CBDCs
are still evolving. As such, the EG agreed that this Project should first analyse whether existing
instruments may apply to different types of intermediaries. The HCCH 2006 Securities Convention
was specifically identified for this purpose. The EG also discussed the PDAPL, since the PDAPL
could be relevant to custodian functions that may be performed by intermediaries, keeping in mind
that any definitions developed in the framework of this Project should align with definitions in
existing legal instruments.
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Experts discussed the following issues in relation to third parties:
a priority;

b. negotiable instruments and the take-free rule;

c. privity of contract;

d. tort-related claims, e.g. failure to pay third parties despite instructions of the initiator of
payment;

e. disposition;
f. finality; and
g. collateral.

Experts deliberated whether agents of intermediaries, and agents of end users of CBDCs providing
authentication services, should also be included in the scope of the Project. However, they
concluded that the law of agency dealing with principals could sufficiently apply in such situations,
assuming that such agents act with unvitiated authority. Experts noted that questions relating to
agency did not appear to be contingent on the specific nature of CBDCs.

Nature (Characterisation) of CBDCs

In relation to the nature (characterisation) of CBDCs, experts discussed some of the technical
aspects of CBDCs, such as the use of a ledger and tokenisation of CBDCs. Experts noted that the
CBDC could be categorised as either a digital form of fiat currency or a new type of financial
instrument. Different classifications affect the applicability of different legal regimes (namely
monetary laws and securities laws) and regulations. Experts reiterated the importance of a
functional approach to focus on different activities related to CBDCs as identified above, instead of
categorising issues by legal fields.

CBDCs as Money and Legal Tender

It was noted that, during the exploratory phase preceding this Project in 2023, the need to examine
the differences between money and legal tender was identified. Experts noted that in jurisdictions
such as Chile, and Hong Kong Special Administrative Region, China, statutory changes would be
neededto declare CBDCs as legaltender. Questions asto the status of CBDCs in relationto whether
they are legal tender include whether they could be transferred as satisfaction of payment
obligations and, in that case, the meaning of “transfer”. Experts noted that the legal understanding
of concepts such as “currency”, “money” and “legal tender” differed by jurisdiction, as the
understanding of these concepts is influenced by lex monetae. Experts therefore agreed on the

need for a functional approach in examining the relevant PIL issues.

Experts discussed what applicable law issues would arise when the jurisdiction of a recipient of
CBDCs in discharge of a payment does not recognise the CBDC as legal tender, agreeing on a list
of “key functions of CBDCs” that would be reviewed in intersessional work and discussed at the
second working meeting. This list is in Secretariat Note 3/2024.27 The list includes:

a. the requirement to accept CBDCs;
b. if CBDCs are accepted, whether doing so discharges payment obligations;
C. mandatory acceptance rules;

d. transfers;

Supra note 25.
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e. holding; and

f. use as collateral.

Presentations by Experts with Question and Answer Sessions

The meeting included presentations on recent developments in CBDCs by three members of the
EG in the following areas:

a. BIS Taxonomy of CBDCs;
b. the plans for the digjtal Euro; and

C. Brazil’s Drex Initiative.

1. BIS Taxonomy of CBDCs

The presentation of the BIS taxonomy of CBDCs noted thattaxonomies depend on policy and design
choices of CBDCs. These policy and design choices affect the legal framework for the issuance and
use of CBDCs, including in the context of cross-border payment. It was noted that the BIS taxonomy
appears to focus on payment and transfer functions.

CBDCs can be viewed from various perspectives: that of its issuers, its forms, its accessibility and
the technology on which it is based.28 CBDCs are not traditional reserve or settlement accounts;
instead, they can widen access to central bank money and tap on new functionalities enabled by
tokenisation, such as composability and programmability.

The architecture of CBDCs is divided into direct and indirect holding systems. A direct holding
system is a direct claim against central banks. Intermediaries might be involved to handle or
execute retail payments. Depending on the role of intermediaries, central banks would either keep
a copy of all retail holdings or only wholesale holdings. In an indirect holding system (also known
as synthetic CBDCs), CBDCs are a claim against intermediaries. Such claims are fully backed by
holdings of CBDCs at central banks. For the BIS, CBDCs only refer to direct holding systems as
synthetic CBDCs lack the neutrality and liquidity of central bank money. Issuances denominated in
foreign currency are also excluded from the scope of CBDCs according to the BIS taxonomy.

Experts enquired about the nature of claims of end users in situations of insolvency of
intermediaries. For two-tier structures in a direct holding system, claims of end users are
segregated from claims of intermediaries. Central banks retain the ability to move holdings of end
users from insolvent intermediaries to solvent ones.

The presentation discussed wCBDCs, rCBDCs, and their respective arrangements. For rCBDCs,
participants include central bank operators, payment service providers (PSPs), banks, data service
providers, etc. Multi-CBDC arrangements (mCBDC) were also discussed. There are currently three
models that would enable mCBDC: (i) enhanced technical and regulatory compatibility among
CBDCs; (ii) interlinking CBDC systems through shared technical interface to allow user-to-user
currency transaction without intermediaries; or (iii) integration into a single system jointly held,
holding multiple CBDCs. Some experts were of the opinion that only model (iii) allows truly cross-
border holdings as the first two models involve foreign exchange or keeping ledgers of the other
CBDCs involved.

The presentation also discussed the BIS Project Agora. Project Agora focuses on a direct holding
model based on a two-tier structure, and examines how tokenisation of wCBDCs and commercial

According to the presentation, balances in reserve accounts and most forms of commercial money are account-based
whereas cash and digital currencies are token-based. Whilethe former technology is about the ability to verify identities
of account holders, the latter technology is about verification of the payment object.
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bank deposits on programmable platforms can improve monetary systems. The presentation
moreover introduced the concept of a unified ledger for the use of CBDCs on a single platform for
cross-border payments.

2. The Plans for the Digital Euro

The EG on CBDCs also heard a presentation onthe different phases and features of the digjtal Euro
proposed under the Proposal for a Regulation of the European Parliament and of the Council on
the establishment of the digital Euro (Draft Proposal).2° The digital Euro is a direct claim against
the European Central Bank (ECB) and is recognised as an equivalent to the physical Euro, as it is
fungible with Euro banknotes and coins at par.3 The digital Euro has the status of legal tender,31
and is not programmable money. The ECB has no plans to set limitations on where, when or to
whom people can pay with a digital Euro. Moreover, the value of the digital Euro would not fluctuate
due to factors extrinsic to the currency itself. It is intended to be compatible with programmable
payments. Conditional payments at the level of intermediaries are possible to enable automatic
payments so long as pre-defined conditions are met.

To maintain financial stability, there were initial proposals to limit the amount of digital Euro that
users can individually hold. The digital Euro is not intended to be used for a store of value,32and
does not bear interest.33 In response to questions from the experts, the presentation referred to
the digital Euro glossary34 for the mechanism by which holdings are limited - a “waterfall”
(transformation of payments received onthe digital Euro accounts into private money)and “reverse
waterfall” (refunds made from digital Euro accounts funded from private money). Subject to more
concrete proposals for the development of the digital Euro, the mechanism was described as
follows: credit institutions and PSPs have prior agreements to fund and defund accounts in digjtal
Euro. PSPs instruct for and on behalf of clients to effect changes in value holdings on the
Eurosystem ledger. Commercial banks will place the amount as instructed by clients in reserves at
the disposal of the Eurosystem. The Eurosystem would then burn the reserves, issue the equivalent
amount in digital Euro and transfer it to the holdings of the PSPs of clients.

The design of the digjtal Euro allows both online and offline use. The online and offline variants of
digital Euro are convertible into one another.35 One of the key differences between them is that
online use involves third-party validators. In response to questions by the experts as to the roles
and characteristics of third-party validators, the presentation included an overview of the Draft
Proposal which makes reference to PSPs36 (defined in Directive (EU) 2015/2366 of the European
Parliament and of the Council of 25 November 2015 on payment services in the internal market
(Payment Services Directive 11)).371t was noted that PSPs are credit and payment institutions. For
online transactions, PSPs are to match and alert parties about the completion of transactions.
Other roles of PSPs include distribution, funding and defunding.38 The presentation drew the

Available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023PC0369.

Ibid., Art. 12(1).

Ibid., Art. 8(2).

Ibid., Art. 16.

Ibid.

“Digital euro glossary”, available at

https://www.ecb.europa.eu/euro/digital euro/timeline/profuse/shared/pdf/ech.dedocs220420.en.pdf.

Art. 23(2) of the Draft Proposal.

Ibid., Arts 2(7) and 13.

Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in
the internal market, amending Directives 2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No
1093/2010, and repealing Directive 2007/64/EC (Text with EEArelevance), available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A320151L.2366.

Art. 13 of the Draft Proposal.
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https://www.ecb.europa.eu/euro/digital_euro/timeline/profuse/shared/pdf/ecb.dedocs220420.en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L2366
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L2366
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attention of the experts to the digital Euro scheme rulebook,3? which will provide a description of
all relevant actors.

Potential use cases of the digital Euro include person-to-person payments, consumer-to-business
payments, business-initiated payments, payments to governments and by governments, and
possibly machine-initiated payments without user interaction.

Experts were interested in knowing how the Draft Proposal would ensure legal certainty for other
aspects of the digital Euro. It was noted that the Draft Proposal addresses final settlement4o but
not collateral. Since PSPs are not a party to the direct liability held by digital Euro users towards the
ECBand the national central banks of the Member States of the Eurozone, and are acting on behalf
of digjtal Euro users, the insolvency of PSPs would not affect digital Euro users.4t

The presentation noted that the Draft Proposal does not deal with PIL issues directly, and it does
not contain choice-of-law provisions. However, the following provisions might have cross-border,
and so PIL, implications:

a. territorial scope of legal tender status: for online transactions, payments of a monetary debt
denominated in Euros to a payee residing or established in the Euro area (by any payer) shall
have legal tender status;42

b. distribution of the digjtal Euro to natural and legal persons residing or established in third
countries and in third countries or territories under a monetary agreement with the EU;43 and

C.  cross-currency payments.44

The presentation also noted that prior agreement withthe EU and consultation with the Eurosystem
are necessary for the use of the digjtal Euro in third countries. Compliance with rules issued by the
ECB is necessary. In certain cases, national central banks of third states might have access to
settlement platforms and infrastructure of the digjtal Euro.

3. Brazil’s Drex Initiative

A presentation on Brazil's Drex initiative described it as an ongoing pilot project in a sandbox
environment. Drexis a digjital representation of the Brazilian currency, hence, a direct claim against
the centralbank. Drexis defined in the presentation as an electronic currencyissued by the Central
Bank of Brazil as an extension of physical currency with distributions to the public intermediated
by custodians of the national financial system and the Brazilian payment system.

The Drex Platform itself is a “DLT ecosystem” for access to various financial services. Banks must
maintain a wallet on the Drex Hyperledger in order to participate in the Drex Platform. There are
multiple layers on the Drex Platform, and PIL issues can arise when any of the layers have a cross-
border element. For example, with reference to the diagram provided during the presentation,45
aggregators make suggestions of business opportunities by using algorithms. Some experts were
of the opinion that the aggregators act as service providers that provide ancillary services to
transactions. Ancillary service providers are not tied to CBDCs per se. Experts discussed whether
ancillary service providers include third-party validators, and whether ancillary service providers
should be included in the Project. Experts noted that it is unclear if these validators are agents of

“Digital euro scheme rulebook”, available at

https://www.ecb.europa.eu/euro/digital euro/timeline/rulebook/html/index.en.html.

Art. 30 of the Draft Proposal.

Ibid., Recital 9.

Ibid., Art. 8(2).

Ibid., Arts 19 and 20.

Ibid., Art. 21.

Page 4 of the PowerPoint slides provided by the delegate from Brazil, available on the Secure Portal of the HCCH website
at www.hcch.net (see path indicated in note 1).



https://www.ecb.europa.eu/euro/digital_euro/timeline/rulebook/html/index.en.html
http://www.hcch.net/

48

49

50

51

52

46

a7

central banks, intermediaries or end users. In the case that these validators are indeed agents,
some experts were of the opinion that the HCCH Convention of 14 March 1978 on the Law
Applicable to Agency provided a sufficient framework within which to deal with the relevant PIL
issues.

Use cases

In response to the experts’ request for the provision of concrete use cases to identify issues for
discussion, the PB provided several examples developed by other institutions for the experts’
consideration. Each use case or pilot project was presented with reference to documentation of the
organisation responsible for the project. The experts’ input on what PIL issues would arise in each
of the use cases, including and apart from situations of transfers and payments, was sought. This
section provides a summary of the use cases discussed at the first working meeting,

1. The World Economic Forum (WEF) - Use of wCBDCs in Financial Markets46

An overview of the industry challenges facing financial markets identified by the WEF was provided,
including the WEF’s suggestions on areas for modernisation. The WEF has identified two wCBDCs
use case areas as potential opportunities to modernise financial markets:

a. Interbank payments: domestic payments, cross-border payments via nostro accounts, and
cross-border payments via central bank accounts.

b. Securities transactions: delivery versus payment (DvP) for securities settlement, collateral
and liquidity management, and post-trade operations.

2. Crosschain Interoperable Use Cases related to wCBDCs47

(@) Interbank Settlements / DvP (Capital Markets)

Financial institutions can settle interbank transfers using wCBDCs in real-time gross settlement
systems to reduce settlement time and counterparty risks as payment and delivery of securities
are finalised. An example was given where banks use wCBDCs for a sale and purchase of shares
between their clients, where the shares and payments are exchanged simultaneously.

Experts were of the opinion that the example lacked crucial details regarding its implementation.
They agreed to keep this example as a use case for study, noting that further reflection is needed
to examine the different PIL considerations for DvP on the same technical platform in a single
process compared to interoperable platforms. An integrated DvP on a single platform would be a
multi-asset platform. Some experts noted that DvP on interlinked systems had complex setups that
would complicate considerations of PIL. Experts also observed that the focus on digjtised transfers
of payments, the interlinkage between CBDC arrangements and intermediaries and the interlinkage
between CBDC and non-CBDC arrangements are not CBDC-specific but about general payment
systems. However, experts agreed that the EG should study interoperable platforms and general
payment systems where they involve CBDCs-specific aspects.

Building on this use case, experts engaged in a discussion of payments effected through smart or
automated contracts. They noted that CBDCs introduce the possibility of programmability and
conditional payment. In comparison, payments effected through intermediaries are often made
with instructions that are non-conditional. This would raise considerations for the law applicable to
setting conditions or instructions of payments effected through intermediaries. Experts further

“Modernizing Financial Markets with  Wholesale Central Bank Digital Currency”, available at
https://www3.weforum.org/docs/WEF Modernizing Financial Markets with Wholesale Central Bank Digital Curren

cy 2024.pdf.
“Wholesale CBDC (wCBDC)", available at https://qualitax.gitbook.io/interop/use-cases/wholesale-cbdc-wcbdc.



https://www3.weforum.org/docs/WEF_Modernizing_Financial_Markets_with_Wholesale_Central_Bank_Digital_Currency_2024.pdf
https://www3.weforum.org/docs/WEF_Modernizing_Financial_Markets_with_Wholesale_Central_Bank_Digital_Currency_2024.pdf
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discussed whetherthere would be issues relating to the question of jurisdiction arising, for instance,
in relation to the effect of conditional payment on the choice of forum by parties.

(b) Cross-border Transactions (Capital Markets)

Cross-border interbank transactions can be simplified and expedited with wCBDCs by reducing the
need for intermediaries. The associated costs and delays are also reduced. Two case scenarios
were discussed: (i) where banks adopt wCBDC systems with an agreement for interbank cross-
border transactions; and (i) where banks use local wCBDC systems for transfer and foreign
exchange while the subject of the transaction is delivered simultaneously through transfer and
foreign exchange (forex).

Experts agreed that each of these scenarios might have PIL implications. Some experts were of the
opinion that these scenarios could take place in a truly disintermediated, interoperable platform,
whereas other experts were of the opinion that these scenarios could not take place without the
involvement of intermediaries. Some experts noted that existing legal frameworks do not provide
guidance when two or more systems are involved.

Experts noted that the scenarios did not specify whether the designated currencies are CBDCs or
physical currencies, highlighting that there are different considerations if the linkage is between a
CBDC system and a non-CBDC system, as opposed to the situation of a linkage between two CBDC
systems. If there are two interlinked CBDC structures, the mechanisms of interlinkage can either
be via third parties such as a forex provider or pre-agreed arrangement between the two structures
without the involvement of third parties. Regarding CBDCs transfers, experts agreed that it is
worthwhile to examine when the rights and obligations of initiators of the transfers (senders) end,
whenthe CBDC goesinto the sphere of the receiver, and which jurisdiction determines the transfer.

Experts agreed that the connection between a CBDC system and a non-CBDC system is a good use
case to study as it tests the boundaries of whether CBDCs are money or not.

(c) Interbank Payments (Outside Capital Markets)

This scenario concerns direct transfer of funds between banks for transactions that are not related
to securities. The experts discussed a scenario of repayment of interbank lending using wCBDCs in
which the transfer of funds and the discharge of the loan obligation happen simultaneously. Some
experts questioned whetherloan obligations are different from otherobligations to pay. It was noted
that loan obligations are usually subject to the specific arrangement between parties. Experts
agreed to keep this use case for further consideration.

(d) Forex Transactions to Facilitate Cross-border Payments (Outside Capital Markets)

Commercial banks, on behalf of corporations or end-users, make cross-border payments using
wCBDCs to facilitate forextransactions and payment to a recipient bank in another country. The
experts discussed a process with four steps: (i) issuance of wCBDCs by a commercial bank to use
in the transfer; (ii) execution of a forex transaction; (iii) payment in foreigh wCBDCs on an
international network; and (iv) redemption by a foreign commercial bank.

The interlinkage between two CBDCs, the step of foreign exchange, and interface of the two
commercialbanksinvolved did notappearto add features that had not been addressed in previous
use case. Experts agreed to set aside this use case.

(e) Liquidity Provision by Commercial Banks to Facilitate Forex Transactions (Outside
Capital Markets)

Experts discussed a use case in which banks deposit wCBDCs to provide liquidity for forex
transactions for other participants, for example, where a domestic commercial bank issues
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domestic wCBDC and transfers it to an automated market maker (AMM) on an international
network using a bridge to provide liquidity.

Despite not having specific comments on this use case, experts suggested that it would be helpful
tofind use cases covering intermediaries with a limited role, as well as third parties. Experts agreed
to consider this specific use case and to submit relevant scenarios for the EG to consider at its
second working meeting.

3. South Africa - Project Khokha48

The experts discussed South Africa’s Project Khokha, which focuses on the wholesale settlement
of tokenised assets for DvP. The Project centres around central banks operating wCBDCs that are
used by specific groups of entities on a private permissioned DLT called the “wCBDC Zone”. On the
wCBDC ledger, central banks hold wCBDCs in escrow and mint tokens (Khokha tokens) on a ledger
called the “Khokha Hub”. wCBDC is allocated to recipients of Khokha tokens. Following the
reconciliation of the two ledgers, the Khokha tokens are then burned (destroyed).

Experts suggestedthat this process would raise questions about what the Khokha tokensrepresent
- whether these tokens are only an object to facilitate the transaction, a record of ownership of
wCBDCs, or a synthetic CBDC serving functions similar to collateral. In addition to examining the
nature of Khokha tokens, some experts suggested that the EG study the escrow arrangement.

4, BIS - Project Jura4®

Experts next discussed the BIS Project Jura, which focuses on cross-border settlement. Experts
discussed issues in the framework of Project Jura, such as transaction flow, experimental
architecture, wCBDC issuance, DvP exchange between different wWCBDCs and payment versus
payment (PvP) exchange between different wCBDCs. The experts agreed that the PB would contact
the BIS for more information on Project Jura, possibly by way of a presentation at the second
working meeting of the EG.

5. BIS - Project Marianas°

Experts also discussed the BIS’ Project Mariana, which focuses on foreign exchange financial
markets. Project Mariana is a proof of concept for a global interbank market for spot FX featuring
both an AMM and wCBDCs. Potential benefits of AMMs include supporting simple and automated
execution of FX transactions, providing options to broaden the range of currencies, eliminating
settlement risk and enabling transparency. The use of AMMs is premised on the pre-funding of
liquidity. With respect to wCBDCs in Project Mariana, these circulate on domestic platforms and
bridges allow them to be moved on to a transnational network that hosts the AMM. Bridges may
serve as a mechanism to enable broader interoperability. The bridge design features controls and
safeguards.

Experts discussed different functions of the partiesinvolved. It was observed that liquidity providers
in the scenario envisaged by Project Mariana are lending to an AMM, hence, taking up a liquidity
function in addition to the execution of foreign exchange. The experts agreed that the PB would
contact the BIS for more information on Project Mariana, possibly by way of a presentation at the
second working meeting of the EG.

“Project Khokha 27, available at https://www.resbank.co.za/content/dam/sarb/publications/media-
releases/2022/project-khokha-2/Project%20Khokha%202%20Full%20Report%206%20April%202022.pdf.

“Project Jura - Cross-border settlement using wholesale CBDC”, available at https://www.bis.org/publ/othp44.pdf.
“Project Mariana - Cross-border exchange of wholesale CBDCs using automated market-makers”, available at
https://www.banque-france.fr/system/files/2023-09/20230928%20Mariana%20final%20report.pdf.
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6. China Central Depository & Clearing (CCDC) - CNY-denominated Bonds as Collateral for
Global Repurchase Transactionsst

The experts discussed two use cases by the CCDC of issuing overseas bonds secured by domestic
bonds. Experts were not of the opinion that these use cases brought additional elements for
consideration, noting that the repurchase function described is similar to conditional payment, as
discussed previously.

Intersessional Work

Further to the questions in Scope Paperv. 1, experts agreed to provide feedback or answers to the
following list of matters raised during the first working meeting:

a. as discussed in paragraphs 6 and 23 above, given that the mandate of the Project includes
consideration of questions of jurisdiction, issues of jurisdiction would be atopic of discussion
at the second working meeting; in this context experts would provide examples of use cases
in which issues of jurisdiction across borders would arise in the context of CBDCs;52

b. experts agreed to continue consideration of the lists of CBDC functions and use cases
identified in Secretariat Note 3/2024 and referred to in paragraphs 19 and 31 above;

C. experts agreed to identify instruments relevant to the legal frameworks of CBDCs, including
those with specific PIL provisions, in addition to those identified in paragraph 15 above;

d. considering paragraphs 19 and 23 above, experts agreed to consider the relevance of
studying the issues of applicable law and jurisdiction arising in cross-border payments
systems and how such work should be taken into account under the future mandates of the
Project;

e. mindful of the decision to start with a broad definition of “intermediary”, experts agreed to
further consider specific functions and types of intermediaries and whether existing
instruments apply to these intermediaries (as discussed in paras 25 and 26, above);

f. in light of paragraph 48 above, experts agreed to continue the study of use cases discussed
in the first working meeting. Experts also agreed to identify to the PB specific projects that
theywish to discuss in the second working meeting andto amend the Scope Paperto identify
these projects if necessary;

g. experts agreed to study applicable law and jurisdiction questions around CBDCs that have
an impact on third parties (with reference to issues noted in para. 27 above).

Conclusion

The PB provided a summary of the action items to take forward from this first working meeting,
including intersessional work on the points raised during the meeting. Participants agreed to
provide written responses to the questions in Scope Paper v. 1 and to provide feedback on the
questions or requests for information that were newly raised during the first working meeting.

The EG agreed:

a. the work of the EG is to be bifurcated to consider applicable law and jurisdiction issues
relating to wCBDCs first, and thereafterto move to the consideration of applicable law and
jurisdiction issues relating to rCBDCs;

“Use of RMB-denominated Bonds as Collateral for Global Repo Transactions”, available at
https://www.icmagroup.org/assets/CCDC-English-repo-report.pdf.

Conclusion and Decision (C&D) No 10 of CGAP 2024. “Conclusions & Decisions”, available on the HCCH website
www.hcch.net under “Governance” then “Council on General Affairs and Policy” and “Archive (2000-2024)".
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b. the PB is requested to provide a non-exclusive list of different actors that may be involved in
CBDC transactions, where these roles have a potential impact on the applicable law relating
to wCBDCs;

C. the link to the survey for submission of case studies correspondingto questions in Scope
Paperv. 1, which can be accessedthroughthe Secure Portal, should remain active forfurther
submissions by the experts until the second working meeting.

Participants agreed that the second working meeting of the EG would take place from 12 to 14
November 2024, in person at the premises of the PB in The Hague, with the possibility for remote
participation. The second working meeting will include on its agenda a discussion of issues relating
to jurisdiction arising from CBDCs, the applicable law issues arising in concrete use cases and
functions of wCBDCs, the relevance of studying applicable law and jurisdiction issues arising in
cross-border payments systems, the functions and types of intermediaries, as well as applicable
law and jurisdiction questions around CBDCs that have an impact on third parties.
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Report of the Second Working Meeting of the Experts’ Group on
Central Bank Digital Currencies of 12 to 14 November 2024

Introduction

From 12 to 14 November 2024, the Experts’ Group on Central Bank Digital Currencies (EG on
CBDCs) held its second working meeting via videoconference. Twenty-five delegates and other
experts nominated by 10 Members and three Observers participated in the meeting.1 In addition,
five speakers from academia and from intergovernmental organisations presented at the technical
roundtable, which was organised adjacent to the meeting on 14 November.

Prior to the meeting, Secretariat Notes prepared by the Permanent Bureau (PB) of the HCCH at the
request of the members of the EG, as well as documents submitted by members of the EG, were
uploaded to the Secure Portal to facilitate discussions. As part of intersessional work between the
first and second working meetings, EG members were invited to submit written responses to the
questions in Scope Paper v.1 and to provide feedback on the questions or requests for information
that were raised during the first working meeting. EG members had decided at the end of the first
working meeting that the EG was to focus its discussions at the second working meeting on
wholesale CDBCs (wCBDCs).

This Report summarises key points of the discussions that took place duringthe meeting, including:
(a) applicable law issues arising from concrete use cases and functions of wCBDCs; (b)the relevant
wCBDC actors; (c) the functions and activities of intermediaries; (d) the relationship between the
relevant parties; (e) public policy and overriding mandatory rules; and (f) issues relating to
jurisdiction. A summary of the technical roundtable is provided at the end of this Report.

Intersessional submissions

The EG decided in the first working meeting to provide written comments during the intersessional
work period in response to Scope Paperv. 1 and the list of matters set out in paragraph 68 of the
report of the first working meeting. Only one intersessional submission was received, which
comprised a consolidated submission from the delegates of the United States of America (USA).2
The delegates from the USA provided an overview of their submission at the beginning of the
second working meeting.,

Intersessional Submission from the Experts Designated by the USA

The delegates of the USA noted that there are a number of different models of CBDCs being
proposed, though there are fewer examples of operational systems. They proposed that the
examination of the EG could be focused on “certain predictable core functions of a CBDC”, namely,
issuance, redemption, transfer, holding, and collateralisation. The delegates of the USA also
proposed that work be prioritised on a “wholesale CBDC used exclusively for commercial purposes

1 A list of participants can be found in Annex VI of the current document as well as on the Secure Portal of the HCCH website
at www.hcch.net under “Working / Experts Groups” then “Experts’ Group on Central Bank Digital Currencies”.
2 Prior to the first working meeting, responses to the Scope Paper v. 1 were received from the experts of Brazil and

Mongolia. As these submissions were discussed at appropriate times during the first working meeting, they are not
documented as submissions of the intersessional period and are not addressed again in this Report.
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through a platform operated directly or indirectly by a central bank”.3 This reflected the decision
made at the first working meeting to bifurcate the EG’s examination into phases for, first, wCBDCs
and, then, retail CBDCs (rCBDCs).

Out of the core functions of a wCBDC cited above, the delegates of the USA suggested that issuance
and redemption are closely tied to core central bank functions, such that the choice of law by the
central bank would likely be valid and may be better addressed in public law. EG members then
discussed the core functions identified by the USA submission, noting the likelihood of issuance
and redemption being considered public law issues, and discussed whether these matters are,
therefore, set aside from the work of the EG. The delegates of the USA explained that there was
value in identifying and setting a default rule, as further complexities may arise when more than
one economy is represented by a central bank or more than one issuer is active in a system.

The delegates of the USA summarised the key conflict of laws questions that merit consideration
by the EG: To determine the law applicable

a. With respect to transfers of CBDCs, whether and when the transfer of a CBDC discharges an
obligation between a sender and a recipient outside the CBDC’s home jurisdiction; and
whether a recipient of a CBDC takes it free of adverse claims.

b. With respect to financial institutions and other intermediaries, what kind of duties an
intermediary owes to the person for whom it is holding a CBDC; what kind of duties are owed
by an intermediary to third parties, if any; and what effect the transfers of CBDCs initiated by
the intermediary have.

C. With respect to collateral, how to obtain a security interest and related priority in a CBDC, as
well as which transactions may be characterised as those creating a security interest.

The delegates of the USA observed the following:

a. based on information already collected, it should be presumed that there are and will be
differences across the jurisdictions on the treatment of CBDCs, including with respect to
rights and system design;

b. the central bank choice on their platforms should be recognised as the primary factor to
determine the applicable law, while also recognising public policy exceptions; and

C. it should be recognised that parties, whether intermediaries or transacting counterparties,
engaged in certain core CBDC functions (i.e., transfers, holding, and collateralisation) should
retain autonomy to choose the law governing certain bilateral rights and obligations by
agreement, even if the central bank has established a governing law.

Against the background of the presentation from the delegates of the USA, EG members asked for
further explanation for the reason of the focus on a platform (item b, para. 8 above). The delegates
of the USA explained that the focus on the “platform” may simplify the private international law
(PIL) analysis because it would set the bounds for which operations will fall under the choice of law
made by the central bank. The central bank will issue wCBDCs to the platform, and the platform
would have functionalities as a payment system.

EG members also asked for clarification of the meaning of “interlinking systems” used in the USA
submission. The delegates of the USA explained that it referred to transfers across different central
bank operating systems, where the transfer begins in one currency on one central bank platform
and ends in a different currency on a different central bank platform. In this situation, the central
bank selects the choice of law governing its own platform, but the end-to-end transfer will present

Consolidated Submission from the Experts designated by the USA, circulated amongthe members of the EG prior to the
second working meeting, on file with the PB.
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two choices. From a USA law standpoint, the rule for a payment system would default to the choice
of the receiving side. Therefore, the delegates of the USA suggested that a similar default rule for
interlinking systems of wCBDCs may need to be considered.

It was noted that certain projects from the Bank of International Settlements (BIS) have
implemented CBDC transfers through the creation of a token and the use of a bridge to reach the
receiving jurisdiction, where the token is extinguished and re-created on the other side of the
bridge. The delegates of the USA noted that the end-to-end cross-border movement of the wCBDC
would nonetheless give rise to questions of applicable law.

Finally, EG members discussed potential challenges with respect to the choice of law made by the
central bank. The delegates of the USA suggested that the central bank likely makes a choice of
law, but there may be situations where the bank does not have a rule concerning an unanticipated
issue. Another gap may exist when a wCBDC circulates widely and is transacted on a platform
different than the original one where it was issued. In such cases, the wCBDC would leave the
purview of the issuing central bank and its choice of law.

Characteristics of CBDCs (Secretariat Note 3.1/2024: Lists of CBDC
functions and use cases; Scope Paper, Issues 1 and 9)

The EG was referred to the two items identified as areas of study with respect to characteristics of
wCBDCs: fungibility with non-digital currencies and whether centralisation / decentralisation
makes a difference in the jurisdiction and applicable law of wCBDCs. EG members were asked
whether they would propose any other characteristics for consideration. An expert noted that the
question of fungibility should be revisited during the discussion on legal tender because the matter
of fungibility will be clearer when considering who is obliged to accept the wCBDC and who is not.

Functions of CBDCs (Secretariat Note 3.1/2024: Lists of CBDC functions and
use cases)

The list of functions of CBDCs developed in the first working meeting was considered by the EG:
a. means of payment (see Report of the first working meeting of the EG)
i. requirement to accept as payment (mandatory acceptance rules);

. discharge / satisfaction of payment obligations;

iii. transfers;

iv. holding;

V. use as collateral;

Vi. settlement / ultimate finality;

b. holding as a store of value;
C. purchases of foreign currency;
d. legal tender (Scope Paper, Issue 14);

An EG member noted that these issues could eventually be combined into three or four different
categories, although all issues are important and require study. The EG member suggested thatthe
categories could be, for example, sovereign issues under the purview of the issuing central bank
(such as issues (a)(i) and (c) above); transactional issues (implicating the law of obligations); and
law governing proprietary issues (such as collateral and perfection). An expert noted the close
linkage between transfers and payments and suggested that transfer may be a broader activity

3
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since it is possible to make transfers, for example between two wallets held by the same entity,
without effecting payment.

Anotherexpert notedthat the centralbank orauthoritythat issues the wCBDC would be the primary
actor to consider. In certain other instances, however, such as the use of wCBDCs as collateral, the
primary relationship would be between the two parties to the transaction. Different policy
considerations could emerge, whether the matter is about the issuance or nature of a wCBDC, as
compared to transactional issues involving a wCBDC.

Actors (Secretariat Note 4/2024: List of wCBDCs actors)

The EG was referred to the list of actors developed for the second working meeting, by request of
the EG members, contained in Secretariat Note 4/2024. The list of actors was assembled to assist
the EG in their discussions as to the types of intermediaries that may participate in wCBDC systems.
The list includes:

a. central banks;
b. commercial banks / private sector banks;

C. technology / platform providers, among which,

i. DLT providers
. bridges
iii. smart contract providers
iv. automated market makers (AMM)
V. liquidity saving mechanisms (LSM)
Vi. other technical services (e.g., data protection and encryption solutions providers);

d. payment service providers (PSPs);
€. non-bank financial institutions;

f. international financial institutions;
g. domestic regulatory authorities;
h. and others.

To the list above, experts suggested the inclusion of real-time gross settlement platforms, foreign
States that participate in the cross-border payment systems, financial market infrastructures, non-
bank and non-PSP institutions, and international or multilateral regulatory authorities. One expert
noted that regulatory authorities would better be described as “supervisory” rather than
“domestic”. The experts also agreed to include ancillary service providers which act as agents. One
expert mentioned the relevance of agents in this discussion, given that they might be the primary
interface between the ultimate economic parties of interest and the system, and this might also be
relevant when considering the use of wCBDCs as collateral. Therefore, it would be helpful to note
the agents and how they interact with the system to analyse whatis unique and what is not unique
about agency issues with respect to wCBDCs.

Role of issuers

Inrelationtothe role of issuers, two actors were listed for discussion, stemmingfromthe discussion
at the first working meeting: (a) registrars; and (b) transfer agents. One expert noted that these two
termsare not routinely used in the case of central banks. Another expert notedthatthese twoterms
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are used in the context of securities law and that in the context of wCBDCs, it was a question of
how to record or evidence the underlying debt obligation or promise of a central bank. Therefore,
although, to some extent, there would be some similarities in relation to the role of intermediaries
in the context of securities, it would be challenging to use these two terms in the context of wCBDCs.

Functions, activities and duties of intermediaries (Scope Paper, Issues 7-8)

The EG discussed certain duties and obligations in relation to platform operators, as well as to
wallet providers and other enablers of access to service, in respect of holders and in respect of
third parties:

a. duties of platform operators;
i. maintaining accounts;
. transfer and disposition of CBDCs;
iii. custodian services;
iv. execution of transactions;

V. perfection;

c

duties of wallet providers;

c duties of enablers of access to service;
d. duties in respect of holders;

e. duties in respect of third parties;

f. agents of intermediaries.

The EG agreed that it would be important to consider the party to whom the duties enumerated in
points (a) to (e) of paragraph 20 above is owed. The EG agreed that it would be helpful to have a
matrix showing the obligors and obliges of the various duties owed where intermediaries are
involved.

Relationship between parties

The EG discussed the distinction between static and dynamic scenarios involving wCBDCs.4 Static
scenarios are characterised by wCBDCs that remain within a single jurisdiction but involve parties
with cross-border elements, such as foreign holders or collateralisation in insolvency cases.
Dynamic scenarios refer to the movement of wCBDCs across borders, either physically or digjtally,
which introduces additional PIL considerations. One expert noted that the choice of law by a central
bank - implemented through its platform - could potentially simplify the legal questions arising in
both scenarios.

Some EG members highlighted, however, that insolvency proceedings present unique challenges,
as they combine private and public law elements. It was suggested that existing instruments, such
as the HCCH 2006 Securities Convention,5and ongoing work, such as the work of UNCITRAL
Working Group V on insolvency, could offer some guidance, although adjustments to the reasoning
used in these instruments and scope of the EG’s work might be necessary to accommodate the
sovereign nature of wCBDCs.

See terminology “static” and “dynamic” in the Report of the first working meeting, para. 20.

The Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary,
available on the HCCH website at www.hcch.net under “Instruments” then “Conventions and other Instruments”, and
2006 Securities Convention.

5
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One EG member noted that wCBDCs, as sovereign-backed digjtal currencies, differ from privately
issued digital assets. Some delegates and other experts emphasised the need to analyse the multi-
layered nature of platforms hosting wCBDCs, particularly where private sectorsystems interactwith
central bank frameworks, as these interactions may give rise to additional PIL questions.

The EG agreed on the structure of future work on this item and emphasised the need to examine
specific categories, including (1) insolvency, (2) restitution, (3) transfers, (4) payment obligations,
and (5) collateral. It was agreed that static and dynamic scenarios should be explored through use
cases, focusing on whether wCBDCs physically cross borders or present cross-border elements via
the parties involved.

Issues in relation to third parties (Scope Paper, Issues 7-8)

Experts discussed the list of seven issues in relation to third parties from the Scope Paper:é
a priority;

b. negotiable instruments and the take-free rule;

C. privity of contract;

d. tort-related claims, e.g., failure to pay third parties despite instructions of the initiator of
payment;

e. disposition;
f. finality; and
g. collateral.

Some experts suggested collapsing these issues into fewer categories (relating to contract, tor,
property, etc). It was agreed that groupingrelated issues, such as priorityand take-freerules (which
are closely related) under one heading, or grouping all issuesthat deal with proprietary rights under
one heading, would improve the clarity and accuracy of the analysis.

Experts also discussed the treatment of consumers as third parties. Experts highlighted that
consumer issues are often excluded from substantive law and PIL instruments due to varying public
policy considerations across jurisdictions. Some experts suggested excluding consumer-related
matters from the analysis of contractual issues but retaining these matters in proprietary contexts
to ensure clarity in ownership and claims ranking for wCBDCs. It was also proposed that consumer
considerations be postponed to later phases of the project when rCBDCs are addressed.

The EG requested that the PB refine the categorisation of issues in relation to third parties into
broader groups while preserving detailed sub-categories.

Applicable law (Scope Paper, Issue 6)

A. Discussion of cases in the intersessional submissions from the USA

The EG engaged in a detailed discussion of the five hypothetical examples provided in the

Intersessional Submission from the Experts Desighated by the USA concerning the transfer of
CBDCs. The five examples illustrate diverse scenarios involving the cross-border use and transfer
of CBDCs, highlighting the roles of intermediaries and central banks:

See Report of the first EG meeting, para. 27; Scope Paper, Issues 7-8.
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Example 1: A Country A entity (Entity A) holds Country B CBDC through a Country B intermediary
(Intermediary B). Entity A seeks to exchange the Country B CBDC for bank deposit money
denominated in Country B currency, with the exchange facilitated by Intermediary B.

Example 2: A Country A entity (Entity A) holds Country B CBDC through a Country A intermediary
(Intermediary A). Entity A seeks to exchange the Country B CBDC for bank deposit money
denominated in Country B currency, with the exchange facilitated by Intermediary A.

Example 3: A Country A entity (Entity A) holds Country B CBDC through a Country A intermediary
(Intermediary A). Entity A seeks to exchange the Country B CBDC for bank deposit money
denominated in Country A currency, with the exchange facilitated by Intermediary A.

Example 4: A Country A intermediary (Intermediary A) seeks to transfer Country A CBDC to a
Country B intermediary (Intermediary B).

Example 5: A Country A entity (Entity A) seeks to transfer Country A CBDC to a Country B entity
(Entity B), with the transfer facilitated by intermediaries in both jurisdictions (Intermediary A in
Country A and Intermediary B in Country B).

The experts designated by the USA noted that each example could follow the proposition that the
law chosen by the central bank to govern the platform would likely apply to all participants of the
platform. In response to these examples, experts discussed various points for clarification and
potential further study:

a. What are the ways in which legal disputes could arise in these examples, and would the
governing law adequately address the matter?

b. Can parties to a transaction, including any intermediaries involved, make arrangements
between themselves as to the governing law? To what extent could parties deviate from the
platform’s governing law?

c. What PIL challenges may arise when a participating intermediary is located off the main
platform or “off-chain”?

d. What unanticipated intermediary functions may exist, and would such functions introduce
considerations that may lead to a different applicable law rule?

e. What law applies at or across the bridge to a different platform, or to the wrapping of a
currency to send it through a bridge?

f. What similarities and differences exist if the parties were transacting in physical currency
rather than digital currency?

g. What is the law applicable to an agency relationship?

Experts discussed the transaction process where a holder transfers wCBDCs to an intermediary,
which then converts the wCBDCs into local bank deposit money. This sequence underscored the
cross-border nature of such transactions, particularly the intermediary’s custodial role and the
central bank’s authority in setting governing rules for the wCBDCs system. The platform hosting the
wCBDC was recognised as a critical factor in determining the applicable law, which may create a
cascading effect such that standard rules at the user level are established at the platform level.
Nonetheless, experts acknowledged that bilateral agreements between the intermediary and the
holder might govern specific aspects of the transaction.

Questions arose about the extent to which the intermediary’s legal jurisdiction should influence the
choice of law, particularly given the intermediary’s significant role in the transaction. Some experts
questionedwhetherthe law of the intermediary’slocation should governthe relationship or whether
the centralbank’s platformrules should take precedence. Others suggested that a clear distinction
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must be drawn between regulatory and proprietary issues, where uniformity is critical, as opposed
to contractualissues, where parties may be allowed greater autonomy in determining the governing
law.

Experts discussed the hypothesis that the central bank’s platform rules could serve as the default
choice of law, while allowing for exceptions in cases involving bilateral agreements between the
holder and intermediary. The EG agreed to consider varying intermediary roles and the potential for
divergence in applicable laws based on the specific dynamics of the transaction.

Some experts also discussed whether the nature of the wCBDC itself, as a payment system or as a
form of money, would materially affect the choice of law framework. The consensus was that, at
least in these examples, such distinctions did not require separate legal treatment, but further
exploration of different scenarios might be necessary.

B. Party autonomy

Experts emphasised the importance of party autonomy in determining applicable law, borrowing
from established Conventions and instruments for language in drafting potential provisions. In
cases where party autonomy is absent or invalid, experts discussed the need for default rules and
the identification of objective connecting factors.

C. Connecting factors

The experts addressed the list of connecting factors discussed during the first working meeting,
including the location of platform layers, the issuing bank, the holder, and the intermediary. One
expert emphasised that the importance and weight of these connecting factors might vary
depending on the category of legal issues being considered. For example, contractual disputes
might prioritise the parties’ location and the laws governing their agreements, while proprietary
issues might place more emphasis onthe location of the asset. One expert highlighted the necessity
of creating a structured methodology to address the interplay between the various possible
connecting factors while ensuring consistency and legal certainty in cross-border wCBDC
operations.

D. Nature of claims in question

Experts agreed on the importance of streamlining the categories of claims to enhance clarity and
consistency in the analysis done by the EG. They agreed that restitution should be retained as a
separate category on the list due to the different interpretations given to “restitution” across
common law and civil law jurisdictions. For instance, in some jurisdictions, restitution is viewed
primarily as a remedy tied to equitable relief, while in others, it pertains to property claims and the
right to recover assets. Experts noted that this variation highlighted the necessity of developing a
shared lexicon for the EG (and potentially the audience of any future instrument) to ensure a
common understanding among experts from diverse legal traditions and avoid potential
misinterpretations.

Experts explored the question of whether it might be necessaryto classifythe nature of claims. One
expert indicated that such classifications might significantly influence the determination of
connecting factors. The EG agreed to revisit the topic in subsequent discussions.

E. Aspects of the claims in question (Scope Paper, Issues 10-12)

The EG returned to the implications of distinguishing between proprietary and contractual issues.
The EG agreed that proprietary issues, such as ownership and competing claims, may require a
single law to avoid systemic incoherence. However, contractual matters may permit greater party
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autonomy. For example, contracts between participants could be subject to mutually agreed laws,
provided such flexibility does not undermine broader systemic objectives.

Experts proposed clarifying the terminology used to describe the infrastructure supporting the
wCBDCs, the terms “platform”, “system” and “infrastructure”. It was proposed that the term
“platform” should primarily refer to the technological framework that enables the core
functionalities of wCBDCs, including their issuance by the central bank, their transfer between
participants, and their eventual redemption. The term “system” was described as encompassing a
broader conceptual framework that integrates not only the platform but also the participants, such
as central banks, intermediaries, and end users. It also includes the associated operational rules,
legal agreements, and governance structures that collectively enable the functioning of the
wCBDCs ecosystem. Meanwhile, the term “infrastructure” was suggested to denote an even more
expansive construct, combining the regulatory, institutional, and technical frameworks that
underpin the wCBDCs system. The term “infrastructure” would include the overarching legal and
policy frameworks set by central banks and other regulators, as well as the integration of
technological and operational systems into broader financial markets and payment networks.

Taxonomy (Secretariat Note 1.1/2024: Provisions of instruments discussed
at the first working meeting; Scope Paper, Issues 2-4)

Keeping in mind the specific purposes of each instrument, the EG considered language in the texts
of provisions that may be helpful for wCBDCs, including provisions and definitions from the HCCH
2006 Securities Convention, HCCH 2015 Principles,” HCCH 1978 Agency Convention,8 HCCH 2005
Choice of Court Convention,® UNIDROIT Principles on Digital Assets and Private Law (PDAPL),
UNCITRAL Model Law on Secured Transactions (MLST), Model Law on Electronic Transferable
Records, and the UNCITRAL Taxonomy of legal issues related to the digital economy. The PB
cautioned that the definitions cited were used for the specific purposes of each instrument.

“Digjtal Assets” and “Electronic Records”: An expert noted that the notion of “digjtal assets” in the
PDAPL is broader than that of “electronic records” in UNCITRAL instruments because unlike the
former, the latter does not necessarily cover those assets that do not have a paper equivalent. The
expert also noted that many central banks decided to exclude CBDCs from the broad definition of
digital assets for regulatory reasons. In this regard, the key question would be whether such carve-
outs have material implications or whether this type of carve-out would not be necessary from a PIL
perspective. The expert thus noted that it would be helpful to proceed, as had been agreed on in
the first meeting, with the study of use cases before committing to any definitions.

“Possession”: One expert noted that the term “possession”, as used in both the HCCH 2006
Securities Convention and the UNCITRAL MLST, could be included for consideration. This would be
particularly relevant where wCBDCs are used as collateral, and could help to avoid confusion, given
that the Model Law defines possession as “actual possession of a tangible asset” instead of
constructive orfictive possession. The expert further noted that some jurisdictions reserve the term
“possession” for actual possession of physical objects while other jurisdictions also use the term
with respect to intangible assets. Therefore, it would be necessary to consider the definition of the
term “possession” or perhaps avoid using it if it is limited to tangjble assets. The EG requested that

The Principles on Choice of Law in International Commercial Contracts, available on the HCCH website at www.hcch.net
under “Instruments” then “Conventionsand other Instruments”, and “2015 Principles on Choice of Law in International
Commercial Contracts”.

The Convention of 14 March 1978 on the Law Applicable to Agency, available on the HCCH website at www.hcch.net
under “Instruments” then “Conventions and other Instruments”, and Convention of 14 March 1978 on the Law Applicable
to Agency.

The Convention of 30 June 2005 on Choice of Court Agreements, available on the HCCH website at www.hcch.net under
“Instruments” then “Conventions and other Instruments”, and 2005 Choice of Court Convention.
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the PB compile a table with terms which may, in different contexts and instruments, carry different
definitions, so as to aid the EG in its comparison of these terms.

“System” and “Account”: One expert raised a question about the definition of “systems” in the
UNIDROIT PDAPL. The experts were pointed to paragraph 5.6 of the commentary of the PDAPL,
which suggested that the word “system” is used in a broad sense and would include protocols,
platforms, applications, transfer arrangements and networks. The expert designated by UNIDROIT
confirmed the adoption of a broad definition of the term “system” in the PDAPL, the intent of which
wasto coveranythingthat can be shared in a fully decentralised way. Another expert remarked that
it was important to avoid narrowly defining terms at this stage, and suggested that once the EG had
come to agreement on which terms would fall within its work, it could be more deliberate about
how each term is being used. For example, if the EG focuses on a certain type of “system”, then it
would be necessary to elaborate further on this point.

Another expert agreed that the definition of a “system” should be broad enough to cover different
systems implemented by different countries and that it was important that the wCBDC could be
recorded and transacted on those systems. The expert indicated that the digjtal Euro is envisaged
to be intermediated by payment institutions and banks where the individual users would have
accounts with these intermediaries. However, the actual holding of the CBDC would not be in the
account itself but would instead be recorded in the Digital Euro Settlement Infrastructure, which is
with the European Central Bank. The expert also pointed out that in the European Union (EU), the
payments legislation only refers to accounts instead of wallets, but thatthe term in the EU context
is broad enough to encompass crypto assets in the wallets. Therefore, the expert suggested that
the definition of “account”, similar to “system”, should be broad enough to encompass all the
different tokenised asset types.

An expert noted that, given the EU example, even if an intermediary holds the account, the asset
and the transactions would be recorded in the central bank system. The expert noted this was the
reason why, in the intersessional submission from the experts designated by the USA, it was
important to distinguish between the roles of intermediaries, as some of them actually give access
to an account rather than to traditional account holding activities.

Using language from earlier defined terms: An expert noted the complexity of using definitions from
other documents or other texts as examples in the context of wCBDCs. In particular, the expert
noted that the UNIDROIT DAPL Principle 5 text mentions “the law expressly specified in the asset”,
or failing that, “the law of the system”, or failing that, “the law of the issuer seat”. The central bank
might not specify the law applicable to a wCBDC, meaning that in the case of the UNIDROIT PDAPL,
it would fall back to the law of the system. Given the discussion on the definition of a “system”, the
definition of a “system” could be considered functionally in that it is disseminated throughout the
financial structure and that might as well not contain a law expressly identified. The expert noted
that the applicable law would probably be that of the issuer’s seat, which would be assumed to be
the central bank. In turn, if the HCCH 2006 Securities Convention were to be considered, it would
depend on whether there is an intermediary as defined in Article 1, which says that registrars and
transfer agents are not intermediaries. In contrast, central securities depositories are considered
intermediaries in that instrument unless otherwise decided by the Contracting Parties. The expert
therefore suggested that for CBDCs, there is a need to define terms de novo because CBDCs have
thus far not yet been structured.

Public policy considerations / Mandatory rules (Scope Paper, Issue 5)

The EG considered relevant articles of the HCCH 2006 Securities Convention (Art. 11), the HCCH
2015 Principles (Art. 11), and the UNCITRAL MLST (Art. 93). One expert highlighted the different
ways in which the public policy considerations were organised in these instruments, in particular
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given the differences between the HCCH 2006 Securities Convention and the other two
instruments, which were drafted relatively close to each other in time. The expert added that the
latter two instruments focus on the stage at which the public policy considerations can be made
and whetherreferencecan only be made to policies of the forum State orif they could also be made
to policies of the State that would govern in the absence of a choice of law clause. Looking at this
kind of model would be particularly usefulforthe work of the EG in ultimately draftingany provisions
on public policy and overriding mandatory rules.

Other experts emphasised the fact thatthese provisions are drafted in the context of the purpose
of the respective instruments and that, while they provide useful language, any text used for the
work of this EG should aim at the objectives that the EG itself is working towards.

The EG requested that the PB prepare a Secretariat Note with a compilation of the background of
the provisions on public policy and overriding mandatory rules that are found in HCCH instruments.

The PB moved on to discuss the list of the following items concerning public policy and mandatory
overriding considerations contained in paragraphs 16 and 29 of the report of the first working
meeting:

a.  consumer protection;

b. party autonomy;

C. government sovereignty / lex monetae;

d. clarity and certainty of payment systems;

e. data protection and privacy;

f. cybersecurity;

g. anti-money laundering and countering the financing of terrorism;
h. economic sanctions;

i. arbitrage;

j- financial stability and monetary policy;

K. classification asfiat currency of a new type of financialinstrument (for reasons of applicability
of domestic regulatory regimes).

One expert suggested that this list be categorised into fewer items. They suggested that, for
example, “government sovereignty / lex monetae” (item (c)) and “classification as fiat currency or
a new type of financial instrument” (item k) concern similar considerations, and that some
sovereignty issues have already been carved out regarding issuance and redemption.

Another expert suggested that public policy considerations may differ depending on the
characterisation at hand, for example, as property, contracts, torts or restitution. It was therefore
suggested that this list serves, first, as a checklist of issues to be cognisant of, and second, to the
extent that these public policy considerations need to be addressed, the lists would act as a
reminder for situations in which it is inappropriate to override domestic rules.

The EG agreed that the list should be kept in mind, noting that some of the considerations would
need to take place after the exercise of characterisation has been completed. The EG requested
that the PB reorganise the list to categorise the items in it. Experts also suggested adding financial
inclusion and sustainability to the list of public policy considerations.
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Recognition of CBDCs in foreign jurisdictions / CBDCs as legal tender

The EG turned to consider the matter of the (non-)recognition of wCBDCs in foreign jurisdictions
and whetherthe work of the EG should include consideration of the legal tender status or otherwise
of wCBDCs. One expert suggested that non-recognition of a CBDC in a foreign jurisdiction should
be considered a public policy issue. The expert suggested that the EG’s focus should be on what
the parties to a transaction have the autonomyto agree to, which is whether they can discharge
obligations. Referring to the digital Euro, another expert noted that it could be under certain
conditions distributed in countries outside the Eurozone, but that there would be no requirement
that it is recognised as legal tender in these countries.

One expert noted that in some jurisdictions the concept of legal tender might be less important
because parties are free totransaction and discharge obligations in ways other than payment with
legal tender. The expert suggested that the question would be more properly focused on whether
the local jurisdiction is permissive or prohibitive of CBDCs, whichin the latter case would be a public
policy consideration. Another expert added, by giving the example of stablecoins, that what is
relevant is whether the transaction with and the ownership of the wCBDC are recognised,
regardless of the legal tender status or otherwise of the wCBDC.

Grounds for jurisdiction

On whether jurisdictional issues could arise due to a prospective foreign judgment being incapable
of enforcement in a jurisdiction that does not recognise the CBDC in question as legal tender, one
expert indicated that in their jurisdiction, the issue of non-recognition and enforcement of a
subsequent judgment has typically been taken into account in the forum non conveniens analysis.
To the extent that there was concern that a case might not find a forum if a court refuses to take
jurisdiction or considers that it is not competent to hear the case, the expert proposed that the EG
should consider whether existing rules of jurisdiction can already address these circumstances.

The EG also discussed general issues concerning jurisdiction, which fall into three levels. The first
concerns the role of party autonomy and the selection of the forum by the central bank or the
contractual agreement between parties. The second concerns possible default grounds for
jurisdiction in the absence or invalidity of the selection of a forum. The third relates to
considerations arising from matters requiring specialised jurisdiction, for example, in the case of
torts.

The experts indicated that the issue of systems and platforms and, ultimately, the wCBDC design,
were relevant to this discussion as these issues would impact on the location of the accounts and
any intermediaries involved. One expert noted that, typically, the account is held with the
intermediary, but there could be a situation in which the account is held in crypto form on a self-
hosted wallet. However, the experts added that it was unlikely that a CBDC would be issued in this
way. Another expert expressed reservations about the use of the term “location” in the context of
the work of the EG, given the complexities of decentralised ledger systems and, more generally, the
use of it in the context of digjtal assets.

EG recommendations

Inlight of the discussions, the EG recommends that the Councilon General Affairs and Policy (CGAP)
approve the continuation of the EG’s work, including two further meetings in 2025 (potentially in
March and September), as well as intersessional work.

The EG also recommends the continued bifurcation of its work to focus first on wCBDCs before
moving on to consider rCBDCs. The EG also agreed to include for discussion in its next meetings
the potential deliverable(s) of the EG.
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Report of the Technical Roundtable Adjacent to the Second
Working Meeting of the EG on CBDCs, 14 November 2024

On 14 November 2024, the Permanent Bureau (PB) organised a technical roundtable adjacent to
the second working meeting of the EG on CBDCs, consisting of a series of presentations on CBDCs
aspects that are relevant for private international law (PIL) considerations. This report summarises
the key points of the presentations and discussions that took place duringthe technicalroundtable.

wCBDCs and the Global Financial Network: Some Private International Law
Considerations, by Heng Wang, Professor of Law, Singapore Management
University

The presenter outlined the shift that the global financial system is witnhessing, from a centralised
framework to a more decentralised model characterised by regional clusters of States developing
CBDCs. This evolving structure raises concerns about fragmentation and competition. The
relationship in a cross-border CBDC or wholesale CBDC (wCBDC) ecosystem contains multiple
interconnected actors, including central banks, intermediaries, technology providers, platform
administrators, and end-users. Each of these entities plays a distinct role in the operation and
governance of the ecosystem, shaping how CBDCs are issued, transferred, and redeemed across
borders. Issues such as interoperability, jurisdiction, data sovereignty, and the application of
regulatory standards are magnified when transactions span multiple jurisdictions.

The presenter explained that CBDCs-related disputes may arise among States, public-private
entities, or private parties. State-to-State disputes may involve governance, regulatory divergence,
or access to shared infrastructure. Public-private conflicts may centre on liability for defective
CBDCs, data handling, or regulatory compliance, while private-party disputes might focus on payer-
payee relationships, intermediary obligations, or service failures. These issues are compounded by
technological vulnerabilities, inconsistent regulations, and interoperability challenges. The
presenter highlighted the need for a multi-faceted approach to dispute resolution in light of the
following challenges: private contracts provide a foundation but faceenforcementchallenges; inter-
State agreements enable collaboration but lack uniformity; and multilateral mechanisms, such as
HCCH instruments, offer consistency and legitimacy but demand significant coordination and trust.

The unique nature of CBDCs presents complex PIL challenges, including the characterisation of
digital transactions, determination of applicable law, and issues of jurisdiction. For example,
determining the place of performance in digjtal transactions involving multiple jurisdictions or
resolving conflicts between platform rules and private agreements can be particularly challenging,
Additionally, disparities in national regulatory standards may exacerbate legal uncertainties. These
challenges emphasised the need for clear legal frameworks to address the cross-border nature of
CBDCs use.

The Legal Certainty of Payments in the Era of Central Bank Digital Money, by
Rosa Giovanna Barresi, Adjunct Professor, University of Florence, and Filippo
Zatti, Associate Professor, University of Florence

The presenters highlighted that CBDCs constitute a public monetary instrument with unique
attributes, including risk-free value, monetary anchoring, liquidity assurance, and settlement

finality. These features distinguish CBDCs from private digital currencies, reinforcing their role as a
secure and centralised alternative for digital transactions.
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The presenters opined that wCBDCs will have a critical role in cross-border payment infrastructures,
particularly in resolving issues inherent to traditional systems, such as reliance on correspondent
banking networks and fragmented regulations. By leveraging distributed ledger technology (DLT),
wCBDCs could be identified as capable of offering deterministic settlement finality, improving
operational efficiency, and reducing costs. However, according to the presenters, achieving
interoperability across jurisdictions and aligning legal frameworks remains a significant challenge.

The presenters contrasted the deterministic settlement finality offered by CBDCs with the
probabilistic nature of stablecoins, and suggested that settlement finality should be presented as
a cornerstone of CBDC design. Legal frameworks like the EU Settlement Finality Directive (SFD)
were referenced by the presenters as benchmarks. The presenters noted the need for clear rules
defining the point at which transactions become irrevocable, especially in multi-jurisdictional
contexts.

Finally, the presenters highlighted issues such as jurisdictional inconsistencies, data
confidentiality, and the harmonisation of settlement standards. They also discussed the Financial
Action Task Force’s (FATF) evolving recommendations on payment transparency, focusing on
resolving jurisdictional ambiguities in cross-border payment and funding chains. Against this
background, the presenters emphasised the importance of robust governance frameworks,
harmonised legal systems, and trust-building mechanisms to support the widespread adoption of
CBDCs. Addressing these challenges, the presenters argued, would be essential for CBDCs to
realise their potential in revolutionising cross-border payments, enhancing financial stability while
maintaining monetary sovereignty.

Legal Work of the International Monetary Fund (IMF) on CBDCs, by Adrian
Dumitrescu Pasecinic, Senior Counsel, IMF

The work of the IMF on CBDCs focuses on providing technical assistance to central banks in their
discussions concerning the development of CBDC models. The presenter emphasised that the core
functions of central banks, including the issuance of CBDCs, must be grounded in the principle of
attributed powers to ensure legal certainty and institutional trust.

The presenter explained the critical importance of ensuring a firm legal basis for CBDC issuance
within the mandate of central banks. According to the presenter, this legal basis is essential for
establishing trust, legal certainty, and financial stability. To achieve this, many jurisdictions are
reforming their central bank laws to explicitly authorise the issuance of CBDCs. For example,
Jamaica and the Bahamas have amended their laws to include CBDCs alongside physical
banknotes and coins, while other countries, such as Nigeria, interpret existing legal provisions as
sufficient to support digital currency issuance.

The presenter indicated that a key distinction in CBDC design lies in whether the currency is
account-based or token-based, as this has significant legal implications. Account-based CBDCs are
akin to existing central bank book money, with well-established legal frameworks governing their
issuance and use. In contrast, token-based CBDCs represent a novel form of money that
necessitates new legal considerations, as they do not involve the direct contractual relationships
characteristic of account-based systems.

Finally, the presenter addressed the legal tender status of CBDCs with examples illustrating how
legislative reform can grant CBDCs the same legal status as traditional currency. For example, in
Jamaica, CBDCs are explicitly designated as legal tender, and the European Union’s proposed
digital Euro regulation includes detailed provisions for legal tender status, including exceptions to
mandatory acceptance. These exceptions aim to balance practical concerns such as digital
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infrastructure limitations and small business capabilities with the broader objective of promoting
the use of CBDCs.

Bank for International Settlements (BIS): Project Agora, by Marino
Vollenweider, Counsel, BIS

The presenter provided an overview of Project Agora by the BIS,10a global initiative aimed at
enhancing cross-border payments through a unified ledger. This project, involving seven central
banks and over 40 regulated financial institutions, seeksto improve the traditional correspondent
banking model. It exploresthe use of tokenised centralbank and commercial bank moneyto enable
more efficient, transparent, and cost-effective payment solutions while addressing regulatory and
operational challenges.

Key aspects of Project Agora include the exploration of payment versus payment settlement
models, which aim to synchronise payments in different currencies, minimising risks and delays in
cross-border transactions. The project leverages smart contracts to enable “atomic” settlement,
ensuring that transactions are either fully completed or entirely voided. Compliance with “Know
Your Customer” (KYC), Anti-Money Laundering (AML), and sanctions frameworks would be built into
the platform through privacy-preserving tools and integrated compliance checks, conducted
collectively upfront within the payment chain. Project Agora uses the concept of a unified ledger
that serves as a single venue for recording ownership, governing transactions through
programmable rules, and executing operations via a smart contract layer.

The presenter discussed a list of PIL aspects of Project Agora, with focus on issues such as
settlement finality, applicable law, and jurisdiction in the context of tokenised central bank money.
For example, PIL questions arise concerning;:

a. Claims: Where is the contractually specified place for performance on a unified ledger?

b. Concerning the perspective of property law, where the law normally applicable would be
directed by the principle lex rei sitae, where would the location be in the case of tokenised
central bank money? Would the Place of the Relevant Intermediary Approach (PRIMA) rule
be relevant?

c. If payment institutions among themselves are subject to the law and court of one jurisdiction
but the relationships with their customers is subject to the law and courts of another
jurisdiction, would gaps arise that will need solutions rooted in PIL?

The presenter also raised questions concerning the challenges of providing for legal consistency
across severaljurisdictions. Finally, the presenter delved into questions concerningthe legal status
of smart contracts and challenges concerning traditional connecting factors. The use of smart
contracts would raise questions about their legal enforceability, and their potential to resolve
disputes.

Information about Project Agora is available at the following link:
https://www.bis.org/about/bisih/topics/fmis/agora.htm.
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