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INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
	Name of State or territorial unit:
 CANADA 

The responses to the questions on the 1980 Convention are provided by the federal Central Authority and the Central Authorities for the Canadian provinces, where applicable in their respective jurisdiction.  The Central Authorities for the three Canadian territories have not dealt with applications under the 1980 Convention since the 2006 Special Commission and therefore have not provided responses.  

Canada is not a party to the 1996 Convention. The responses to the questions dealing with this Convention are provided by the Department of Justice Canada.

The responses that do not reference one or more provinces apply to Canada as a whole. 
The references to domestic legislation, rules, guidance and case law appear in Annex I. 


	For follow-up purposes

	Name of contact person: The names and the contact information for the Canadian Central Authorities are available on the Hague Conference website. 

	Name of Authority / Office:      

	Telephone number:      

	E-mail address:      


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	
Alberta

The Alberta Court of Queen's Bench developed a Bench Book and Resource Materials to provide procedural guidance to judges and clerks in administering the Convention and fulfilling its mandate.  The Bench Book contains a Procedural Protocol for handling return applications. 
          British Columbia (BC)

Both the BC Supreme Court and the BC Provincial Court have developed procedural protocols for the handling of Hague Abduction Convention applications for the return of children from BC.
The BC Court of Appeal has issued a Practice Directive adopting a protocol to expedite appeals of Hague Abduction Convention cases.
The BC Supreme Court has issued a Practice Direction adopting Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases.  These Guidelines provide that a court may communicate with another court for the purpose of coordinating and harmonizing proceedings before them.  The Guidelines allow rapid cooperation while ensuring due process for all parties.  Counsel for the parties is entitled to participate and proceedings are recorded and may be transcribed.  The recording and any transcript should be filed as part of the court record, and be available to the parties.

          Manitoba (MB)

In June 2007, the Manitoba Court of Queen’s Bench approved a procedural protocol for the handling of return applications under the 1980 Convention.  The protocol includes provisions to facilitate the expeditious handling of incoming Hague abduction cases and also for proceedings to enforce custody orders under The Child Custody Enforcement Act, C.C.S.M. c. C360 of Manitoba.  The protocol can be accessed at:    http://www.manitobacourts.mb.ca/pdf/procedural_protocol_for_handling_return_applications.pdf

Corresponding amendments were made to the Court of Queen’s Bench Rules.  These came into force on February 1, 2008.  The amending regulation can be accessed at:  http://web2.gov.mb.ca/laws/regs/2008/014.pdf.  The full Rule 70 (Family Proceedings) can be accessed at: 

http://web2.gov.mb.ca/laws/rules/qbr2e.php#r70

          Newfoundland and Labrador

Newfoundland and Labrador has developed a procedural protocol for the handling of return applications under the 1980 Convention, which came into effect in 2008.  The Protocol provides for the designation of a Contact Judge who is part of the Canadian Network of Contact Judges and who oversees Hague cases that are brought before the court.  The Protocol also provides for direct judicial communications as follows: "A judge hearing an application may initiate direct communication with a judge of a contracting state where it is alleged that a child habitually resides subject to such communication being limited to logistical issues and the exchange of information deemed necessary."

In addition, the Rules of the Supreme Court, 1986, were amended to include a section dealing with “Applications for a Return of a Child under the Hague Convention on International Child Abduction”. 
          Ontario

A “Hague Protocol” has been created by the Chief Justice of Ontario through consultations with the Ontario Central Authority, and sent to each court in Ontario. The Hague Protocol provides procedural guidance to the Ontario Judges to aid them in fulfilling the objectives of the Convention. 

          Québec

Within the context of the reform of the Code of Civil Procedure (C.C.P.), two articles will be amended to facilitate the treatment of applications involving the execution and appeal of a judgment ordering the return of a child under the 1980 Convention, namely, article 547 C.C.P. concerning provisional execution notwithstanding appeal unless, by a decision giving reasons, execution is suspended by the court and article 507.0.1 C.C.P., which will provide for a fast track procedure in appeals (written arguments) in replacement of the usual procedure (factums).

          Saskatchewan

In September 2010, a new section was added to the Queen's Bench Rules of Court for Saskatchewan regarding Hague return applications.  The new Rules outline the specific procedure and requirements for making a return application to the court (which is a very streamlined procedure).  The Rules direct that a copy of an application must be served on the Central Authority.  Rule 658 specifically states that a decision shall be rendered within 6 weeks of the commencement of the application

Subrule 659(d) of the Court of Queen's Bench Rules provides that if the presiding judge considers it necessary, he or she may initiate direct communication with either or both of the Central Authority and a judge of the contracting state where the child habitually resides subject to the following:

(i) the communication is to be limited to logistical issues and the exchange of information;

(ii) the parties to the application shall be entitled to be present during the communication and to participate as directed by the judge;

(iii) a record of the communication shall be kept by the local registrar;

(iv) the record of communication is to be confirmed in writing by both judges or by the judge and the individual representing the Central Authority of the contracting state.



	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	

The summaries appear in Annex II.      



	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	
     


2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	

Achieving successful cooperation is difficult with some States.  The main sources of difficulties include the lack of updated contact information for the Central Authorities; unexplained delays in obtaining an acknowledgement of receipt for an application and/or in obtaining responses to queries regarding its status; unexplained and at times considerable delays in locating a child, in the court process or in the enforcement of a return order; for incoming applications, documents are not accompanied by a proper translation as required under article 24 of the 1980 Convention; difficulties in obtaining information on the applicable law or the court system.  These difficulties mostly appear to be systemic, due to the lack of sufficient resources or because some Central Authorities take a “hands off” approach resulting in a reactive rather than proactive approach in relation to files. 
 


	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	

Some States have legal remedies which have the effect of staying Hague applications or putting them aside, pending determination of that remedy. This may result in negating the effectiveness of the Convention.  Canada strongly feels that where such remedies are invoked, the competent authorities should be required to take all reasonable steps to ensure that the matter is treated expeditiously.  




PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	

The nature of this multilateral treaty contemplates some difficulties arising from time differences across the world and differing interpretations of the Convention.  Canada works closely within the framework of the treaty provisions themselves to facilitate communications and on occasion will work in collaboration with its foreign ministry to overcome any difficulties.  Examples of practical difficulties encountered by Canada include the use of different modes of communication where some countries insist on using fax or regular mail instead of e-mail; the repeated failure of some States to respond to emails or letters requesting information or assistance for a specific file; differences in approach to article 15 across States party; some countries continue to send documentation in original languages without requisite translations.  

Canada would reiterate that cooperation amongst States Party is still needed to enhance respect for the judicial pronouncements made with respect to protective measures, such as the deposit of passports or other travel documents with the court or with the applicant’s solicitor; this will increase the likelihood that the principles of the Hague Convention are respected. 
   


	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	

Certain requested States do not share information on the determination of return applications in a timely and efficient manner. This consequently delays the determination of return applications and, in at least one case, caused a requesting parent to lose the right of appeal. Furthermore, certain States do not ensure that the contact information for their Central Authority is updated on the website of the Hague Conference.
 


	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.

	

No   



Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	
          

          Newfoundland and Labrador, Nova Scotia, Prince Edward Island: No

          British Columbia (BC)
Parents who are not eligible for legal aid may either delay in retaining counsel, for financial or other reasons, or withdraw their Hague applications because they could not afford to retain legal counsel in BC or in other states.

          Manitoba (MB)

The extensive role taken by the MB Central Authority in return proceedings facilitates a more expeditious return of children in incoming cases.  On some outgoing cases, there have been significant delays because the Central Authority in the Requested State has not facilitated the provision of legal representation for the MB left-behind parent.

          Ontario

Prior to January of 2011 the Ontario Legal Aid screening process took approximately four weeks for a decision on the eligibility of an applicant and locating Legal Aid counsel for incoming cases.  Now a decision takes no more than two weeks, because of more direct communication between the office of the Central Authority and Legal Aid Ontario.

         Québec

In Québec, section 37 of An Act respecting the civil aspects of international and interprovincial child abduction states that an applicant parent can obtain legal aid if he or she meets the eligibility criteria set out in the Legal Aid Act (R.S.Q., v. A-14). The parent can then be represented by a permanent legal aid lawyer or a lawyer in private practice who does legal aid work. 

Delays in Québec can be attributed to the fact that the applicant parent takes a while to complete and submit the legal aid application form, which must be accompanied by supporting documents. Once the Central Authority for Québec receives the information, it can take a few days to confirm the parent’s eligibility and find a lawyer to act as his or her representative. 

If the parent does not meet the eligibility criteria of the Québec legal aid system, he or she will have to cover his or her own legal fees. The Central Authority for Québec is able to give the parent a list of lawyers with experience in application of the Hague Convention. The parent will then have to contact those lawyers and choose one as a representative. The Québec Bar Association can also refer lawyers who specialize in family law and international law.

          Saskatchewan

There may be a delay if the applicant is applying for Legal Aid.  The Central Authority rarely receives requests for Legal Aid, and it does not process the applications.  The applicant must apply directly to Legal Aid Saskatchewan, so the Central Authority does not know if there is a delay in applying.  In outgoing cases, there certainly seems to be a delay in applying for reduced fee or pro bono legal representation.



	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 

	

On outgoing cases, one Requested State takes significant time to locate counsel to represent the left-behind parent.  Difficulties have arisen locating counsel in a specific geographic area or locating counsel having experience in the area of family law who is able to appear in the relevant court or who will accept to work pro bono or for a reduced-fee.  Applicants should be aware that in some States pro bono does not necessarily mean free.  Finally, in a few cases, the requested State had identified only "lawyer mediators" where the left-behind parents had perceived mediation as futile and a means for the taking parent to delay.



Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.

	

Having clear information about systems to locate children has been more difficult for Canada as a requesting State than as a requested State.  As a requesting State, Canada has encountered situations where the obligations of the requested Central Authorities (CAs) in carrying out Article 7(a) to discover the whereabouts of children is not understood.  There is a continual need to emphasize that even though Article 7(a) would not usually be carried out directly by CAs, that the CAs are expected to carry out and support their obligation by creating the necessary domestic linkages within their country with law enforcement officials or other authorities who may be of assistance in locating children who are the subject of Hague Convention applications from a requesting State.    

As a requested State, Canada relies heavily on good linkages with other domestic authorities who are in a position to facilitate or investigate the whereabouts of children who are subjects of incoming Hague Convention applications.  For example, Canada’s Our Missing Children/ Nos enfants disparus program is a good model of a collaboration involving CAs and other key agencies with unique mandates but a shared interest to ensure the safety of children and their rights not to be deprived of their family environment.  The program involves the Royal Canadian Mounted Police, the Department of Foreign Affairs and International Trade, the Canada Border Services Agency and the Department of Justice.   

Collaborative arrangements such as these help Canada as a requested State to locate children.  
   


	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	

Usually there is enough information coming from a requesting CA or a left-behind parent to suggest some connection to Canada, either based on suspicion supported by past statements of the alleged abductor, dual nationality, or the known existence of extended family or friends in Canada.  In such instances, the Canadian Federal Central Authority office can receive the application (as per Article 6, para 2 of the treaty) and make preliminary efforts to locate the child within Canada by liaising with the National Missing Children Services, who can in turn liaise with the Canada Border Services Agency to see if the child has entered Canada and to locate them.  

 National Missing Children Services (NMCS) is a partnership of four federal agencies, headed by the Royal Canadian Mounted Police (RCMP).  One of its goals is to assist in locating and returning missing children.  Requests from provincial/territorial CAs to locate children are made to the RCMP, which in turn contacts Canada Border Services Agency (CBSA) to determine whether the child and parent have entered Canada.  With the information obtained from CBSA, the RCMP may then contact other agencies and conduct an investigation to locate the missing child.

NMCS is linked to Canadian and international police agencies, including through Interpol.  NMCS provides a variety of other locate services including maintaining a database of missing children, distributing bulletins and newsletters regarding missing children, and issuing border alerts and passport alerts.

If criminal charges are approved against the taking parent in the country of habitual residence, the Canadian police can be of even greater assistance in investigating and locating the child in Canada.



	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	

N/A



	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 

	

Canada provides as much feedback to the requesting CA as possible about the efforts undertaken in Canada to locate the child or children.  If it is believed by investigators that the child may be in another jurisdiction, that information will be provided and the file will be forwarded to the Central Authority in the other State.  The feedback provided is very case specific.  

Canada also urges the requesting CA to gather and to provide as much information as possible as to why it believes that the children are in Canada.  If the requesting CA comes back with additional or new information, search efforts with such new data are undertaken. 
   


	3.10 Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	

CAs in Canada carry out their Article 7(a) obligations by working with external agencies and are supported in their efforts by various legislative provisions that implement the Hague Convention obligations throughout Canada.  For example, demand and search powers are available under provincial and territorial legislation which allows CAs to obtain information under the control of persons or public bodies within their respective jurisdictions to assist in locating missing children. See for example section 7 of Saskatchewan’s International Child Abduction Act, 1996 (S.S. 1996, c. I-10.11).  This might include for example, databanks for driver’s licences, health benefits, and utility companies.  

Also, CAs have broad powers, with some exceptions, to access certain information from persons or public bodies about the location, address or place of employment of an alleged abductor.

As mentioned in 3.6 and 3.7 above, CAs may also liaise with other government authorities such as the CBSA, police, and education and child protection agencies. 

The federal government is also authorized under certain circumstances to release information under federal legislation (Family Orders Agreements Enforcement Assistance Act) to assist in locating a child.   

Some/most PTs have legislation which authorizes a peace officer, sheriff or child protection worker to apprehend and deliver a child to a person specified by the court, and/or to enter premises and search for the child when a party’s custody rights under a court order have been denied.

Some PTs have legislation which ensures that, once the child is located, his or her address is provided to the court rather than to the CA in Canada or the parent in the other country.  This ensures that, if any domestic violence concerns exist, the court can determine how best to deal with them.



Information exchange, training and networking of Central Authorities

	3.11 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?


	

Canada has a unique structure of having 14 CAs, one for each province and territory as well as a Federal CA.  Primary responsibility for operational duties under the Convention rests with the CAs of the 13 provinces and territories.  All Canadian CAs network and share experiences and best practises on a regular basis and liaise with each other on regular conference calls (every 3 months) to discuss insights and practises.  In addition, there have been 3 in-person meetings of Canadian CAs since the last Special Commission.  These were held in 2008, 2009 and 2011.
    


	3.12 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?

	

Canada has benefited from some bilateral discussions on the Hague Convention with the United States.  For example, at the in-person meeting of Canadian CAs in 2008, (which also involved Canadian Judges), a representative from the Office of Children’s Issues of the US State Department attended and Canada and the US were afforded the opportunity to exchange questions and comments.  Furthermore, representatives of the Office of the Canadian Federal CA participated with Canadian consular officials at a training seminar at the US National Foreign Affairs Training Centre on “Countering International Parental Child Abduction” in 2009 to share Canadian insights on the approach to the issue. 
  


	3.13 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?

	

Canada would welcome any opportunity to exchange information and network with other CAs with a view to improved operation of the treaty.  In undertaking such exchanges, Canada would support a strategic approach that would result in such meetings being publicized well in advance so that priorities can be identified against available resources.  Canada would encourage that such meetings, where feasible, involve other competent authorities upon whom the CAs rely in carrying out their obligations under Article 7.    



Statistics

	3.14 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	

Some Central Authorities (Alberta, Ontario, New-Brunswick, Nova Scotia, Newfoundland and Labrador) do not submit their statistics through INCASTAT.  This is due to either limited resources or time constraints, or to the very small number of applications (1 or 2 a year) that they deal with yearly.



Views on possible recommendations

	3.15 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?

	
Central Authorities should regularly refer to and use the Guide to Good Practice to improve their practices.  They should be encouraged to develop a “hands on” proactive approach rather than a passive approach (acting simply as a mailbox).  They should also be encouraged to establish and reinforce the linkages with other competent authorities within their respective State to ensure effective cooperation in the treatment of Hague applications.     



4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	

          British Columbia (BC)

Both the Provincial and Supreme Courts in British Columbia have jurisdiction to hear Hague Convention applications.  Practically speaking, however, the Supreme Court has heard such applications in every case but one.  The Central Authority has no indication that a concentrated jurisdiction is being contemplated.   
          Manitoba (MB)

MB has limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention by having a unified family court, the Court of Queen’s Bench (Family Division).  It hears all requests for return at first instance.  Its judges specialize in family law.

          Newfoundland and Labrador

All matters can be heard in either the Supreme Court or the Provincial Court.  Our past experience has been that all of the cases that we have dealt with have been heard in the Supreme Court.

          Nova Scotia

Return applications can be heard in either the Supreme Court (Family Division) or the Provincial Court. However, to date, all matters have been commenced in the Family Division. 

          Ontario

Ontario has not limited the number of judicial authorities to hear Hague Applications; nor is such specializations being contemplated currently.
          Prince Edward Island

The Supreme Court of Prince Edward Island has a designated contact judge who hears return applications.

          Québec

Section 6 of An Act respecting the civil aspects of international and interprovincial child abduction (R.S.Q., v. A-23.01), the statute which applies the Hague Convention in Québec, states that the Superior Court is the competent judicial authority for Québec regarding the hearing of applications for the return of a child. The 184 judges (including 41 supernumerary judges) are likely to hear return applications. 
The Court of Appeal sits in Québec City and Montreal. The Court’s 20 judges (plus a few supernumerary judges) are likely to hear appeals from Superior Court decisions. 

All of these judges are likely to hear return applications at trial or on appeal. It bears noting, however, that 85% of applications are heard in Montreal, which considerably reduces the pool of judges likely to be assigned to hear a return application. While the need has apparently not yet arisen, there is nothing to stop the chief justices of the Superior Court and the Court of Appeal from designating a small number of judges to hear cases of this type.
          Saskatchewan

Only the Family Law Division of the Court of Queen's Bench (Q.B.) can hear return applications.  There are currently 12 Q.B. court houses across Saskatchewan, which provide greater access to justice.  There are 13 judges appointed to the Family Law Division. In most of the 12 Q.B. court house locations, the judge hearing the application is a specifically designated Family Law Judge.




	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?

	

See responses to question 1.1. 
          Alberta

The 6 week period is a very short time for proceedings to be commenced and concluded. In practice, within this period, the parties receive an acknowledgement that the application has been received, reviewed and will be advanced.
          British Columbia (BC)

The courts have put procedural protocols in place relating to return applications.  These protocols allow authorities to reach a decision within 6 weeks but they seldom do so.  The failure appears to be more linked to a lack of resources than to a lack of appropriate procedures. 
          Manitoba (MB)

MB developed procedural protocols which came into force in June 2007. They are aimed at expediting the hearing of Hague cases.  These procedural protocols are appropriate to facilitate an expeditious hearing of return applications in MB.  Most delays are caused by time spent waiting to receive materials and information from Requesting States.

          Newfoundland and Labrador

Our experience has been that Courts are very cognizant of the requirement in Article 11 to reach a decision within six weeks.  However, the timeframe could be exceeded due to court dates and the availability of legal counsel.

          Ontario

While there are no formal “procedural rules” in Ontario with respect to the hearing of Hague Applications, a formal “Hague protocol” has been developed and provided to all courts in the province of Ontario. The Hague protocol is a direction from the Chief Justice in the Province advising the judiciary of, among other things, the need to render a decision within six weeks of the commencement of the Application.

          Prince Edward Island

Prince Edward Island is in the process of implementing procedural protocols for handling return applications.  It is anticipated that the judge will be able to reach a decision within six weeks under the draft protocol.

          Québec

Section 6 of An Act respecting the civil aspects of international and interprovincial child abduction states that the Superior Court is the competent judicial authority for Québec regarding the hearing of applications for the return of a child. Section 27 of the Act implicitly requires the Superior Court to reach a decision on an application for the return of children within six weeks from the date of commencement of the judicial proceedings; however, the Act is silent on the period within which a decision on an appeal must be made. 

Delays, where they arise, are not linked to the lack of appropriate procedures given that section 19 of the Act states that any judicial proceedings for the return of a child have precedence over all other matters as provided in article 861 of the Code of Civil Procedure (C.C.P.) for habeas corpus proceedings. Article 861 C.C.P. states that habeas corpus proceedings have precedence over all other matters, both before the Superior Court and before the Court of Appeal.
          Saskatchewan

New procedural rules came into effect in September 2010.  Rule 658 states: An application under this Division shall be dealt with expeditiously and, except in extraordinary circumstances, a decision shall be rendered within 6 weeks of the commencement of an application.  Delays are usually because of things that happen outside, or prior to initiation of, court proceedings. In outgoing cases, it appears that delay is sometimes attributable to court procedures.



5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	

The issue is regularly raised on the basis of the grave risk of harm exception [13b)], but the seriousness of the allegations varies.  The general approach taken by the courts in Canada is to review the evidence and determine whether the taking parent has provided sufficient evidence to satisfy the courts that genuinely exceptional circumstances prevent the child’s return.  In addition, they generally require that the taking parent prove that the authorities of requesting state cannot protect the child.   The 13(b) exception is interpreted narrowly.

We note that where allegations of violence/abuse are made by taking parents in outgoing cases from Canada, the authorities in some States appear to think that the burden is on the left-behind parent to disprove the allegations.  This approach is inappropriate in Canada's view. 
 


	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	

The balance of probabilities.
 


	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	

For an incoming case, where allegations of violence/abuse are made by the taking parent against the left-behind parent, the situation is rarely reported to child protection authorities as the situation of abuse occurred in another State.  Of course, Central Authorities in Canada and other competent authorities have a positive duty to report situations of abuse/violence to child protection services where required under domestic legislation.  The investigation of such allegations is conducted promptly by child protection services.  In exceptional circumstances, situations could also be reported to law enforcement.  A parent may decide to report a situation to child protection services or law enforcement.

The courts in Canada will generally rely on the evidence presented by the parties, which, as per the rules of evidence, may include reports of investigations conducted in the requesting States.  The more serious the allegations of harm, the more likely the court will want them thoroughly canvassed and weigh the pros and cons of delaying a decision for the sake of further or more thorough investigation.



	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	

Expert evidence may be permitted if relevant and properly presented.  The courts will generally ensure that such evidence is adduced expeditiously by setting procedural timelines, which the parties must comply with.  Where the allegations are serious, the courts will balance the need to proceed expeditiously and the time required to properly hear the issues.  
 



	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	

Courts decide whether they will hear evidence directly from the child or whether to direct that the child be interviewed by an expert or a government child protection worker whose report may be submitted to the court. 
 


	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	

Whether the requesting State lacks the ability to ensure the proper protection of the child (or accompanying parent) is generally not an issue for courts in Canada unless it is raised by one of the parents.  Where the potential lack of sufficient protection is raised, the courts will normally rely on the evidence presented by both parties.  In some cases, the courts may also utilise direct judicial communication, or direct that the Central Authority verify what degree of protection is available in the requesting State.  In some instances, the courts rely on the fact that courts of the requesting State are equipped to make, and will make, suitable arrangements for the child’s welfare.



	5.5 Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	

No



	5.6 From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	

In Canada, courts generally apply the grave risk of harm exception restrictively, and the burden of proving violence/abuse rests on the parent making the allegations.  

In some states, the courts appear to favour the evidence presented by the taking parent (especially where the left-behind parent does not appear before the court in person) and to interpret the exception broadly, which means that applications for return may be denied on the basis of allegations that are not sufficiently substantiated.  This approach is inappropriate in Canada's view.  
     


	5.7 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	

Courts have the difficult task of balancing the risks and damage associated with domestic violence, with the possibility that allegations of violence can be strategically exaggerated or invented to justify abductions or parental alienation.  



6. Ensuring the safe return of children

The implementation of previous Special Commission recommendations

	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	

The measures taken by the Central Authorities in Canada to ensure the implementation of the 2001 and 2006 recommendations regarding the safe return of children may vary from one jurisdiction to another. The measures may include the following:

Advising parents on the possibility of court proceedings to seek a return order;

Advising parents on the pros and cons of seeking criminal charges against the taking parent, and, where required, providing information to Crown counsel in the charges approval process;

Highlighting that Canadian law permits both parents to participate in custody proceedings after the return of the child;

Including specific provisions in a Canadian return order to facilitate the return of the child to the requesting State and to minimize the risk of re-abduction; 

Encouraging parents to seek mirror orders and orders containing undertakings;

Advising other states, on request, of services and protective measures available in the Canadian jurisdiction; 

Alerting child protection authorities of cases where children may be at risk on return to the Canadian jurisdiction; 

Offering mediation, where appropriate and available;
Offering victim services to children returned to Canada including counselling, where required and available;
Providing assistance, where required, to facilitate entry into Canada of the child and accompanying parent in accordance with immigration legislation. 



	6.2 In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	

The practices may vary from one jurisdiction to another in Canada.  The Central Authorities may consider one of the following: contacting the Central Authority in the requesting State to ensure that child protection services in that State are notified; seeking the assistance of the parties’ lawyers in the requesting State; engaging local child protection services to communicate with child protection services in the requesting State; discussing possible options with the parents or their lawyers.  



Methods for ensuring the safe return of children

	6.3 Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	

Courts in Canada may impose undertakings on either parent requiring, for example, that they contact child protection authorities in the requesting State.  The courts rely on the parents themselves to take appropriate steps to ensure that such undertakings are respected.  In some jurisdictions, courts may also request mirror orders or safe harbour orders.  If specific child protection concerns have been raised, the Central Authority in some Canadian jurisdictions may request their child protection authorities to convey these concerns to their counterparts in the requesting State.  



Direct judicial communications
	6.4 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	

There have been several instances of direct judicial communication involving Hague matters since 2006, including the following.

One unreported case involved an outgoing application for the return of a child removed from the province of Ontario to the USA.  The left-behind parent obtained a chasing order from an Ontario court and a Notice under article 16 of the Convention was filed in the US.  The taking parent then commenced divorce proceedings before a US Court, which included an application for custody.  The American Judge was made aware of the Notice under article 16 and adjourned the divorce proceedings for a teleconference which included the participation of the Ontario judge who had issued the chasing order. As a result, the custody proceedings before the US Court were stayed pending the outcome of the Hague application.

Another case involved an incoming application for the return of a child removed by the mother from the USA to the province of British Colombia (BC) [Adkins v. Adkins, 2009 BCSC 337].  The father obtained an ex parte custody order in the USA and then brought a Hague application for return in BC.  The judges in BC and the USA communicated by telephone, together with the parties and their counsel, on two occasions concerning the proceedings underway in both jurisdictions.  The court in the USA clarified its jurisdiction to hear and decide custody despite the father’s ex parte order and the expiration of the appeal period.  The BC court concluded that there was a wrongful removal, but the mother could not return to the US with the child because of immigration issues.  The father had not seen or communicated with the child for almost two years.  It was determined that the US court could conduct the custody hearing without requiring the mother to attend in person. Arrangements were made by the BC court to assist in providing videoconferencing services for the purpose of the mother providing evidence in the US custody hearing.  The US court agreed to commence the custody hearing without delay.

In another case (Ryan v. Ryan, 2010 NLTD(F) 37), a telephone conference was held between the Supreme Court of Newfoundland and Labrador and the State of Vermont Superior Court (the requesting State) following an order respecting the parties made a few days earlier by the Vermont Superior Court. The judge hearing the application for return and legal counsel as well as the American judge who had made the order and the parties’ Vermont attorneys were present for the call.  During the teleconference, it was agreed that the Superior Court of Vermont would not make any orders pertaining to parental responsibility until decision was made by the Supreme Court of Newfoundland and Labrador on the Hague application.  
Other instances of direct judicial communication involved requests for information regarding the availability of child protection services or for information regarding possible criminal charges against a taking parent.  



Use of the 1996 Convention to ensure a safe return
	6.5 If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	

Canada is considering the implementation of the 1996 Convention.  As part of this analysis, we are considering the fact that the 1996 Convention is intended to reinforce and to complement the 1980 Convention.  We are therefore taking into account the jurisdictional rules for urgent protective measures and the provisions on the recognition of orders and on the sharing of information.   

We are also considering the fact that the 1980 and 1996 Conventions would allow the striking of a proper balance between (a) the need to prevent the taking parent or guardian from taking advantage of the wrongful removal or retention and (b) the need to recognize that, where the wrongful removal or retention persists, the new State of habitual residence should be given primary jurisdiction to take measures of protection where the situation is as described in article 7(1)(a) or (b) of the 1996 Convention. 



Other important matters
	6.6 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	

Situations where a primary caretaking parent has refused or has not been in a position to return with the child to the requesting State have arisen in Canada.  The measures taken to deal with such situations depend on the particular circumstances.  Where the court is aware of the situation at the time the return order is made (for example, where a parent is unable to return to the requesting State because of immigration restrictions or refuses to do so because of pending criminal charges), the court will accordingly include specific conditions or requirements in the return order.  These may include requiring assistance from local law enforcement or members of the extended family, or requiring that the left-behind parent come to Canada and accompany the child to the requesting State.  Where the court is not aware of the situation at the time the return order is made and the order does not contain specific provisions to ensure enforcement, a separate application may be made to the court to obtain such provisions.  Where the taking parent is unable to accompany the child for financial reasons, the courts may consider requiring an undertaking from the left-behind parent to pay in whole or in part for some the costs related to the return of the child and/or taking parent to the requesting State.



	6.7 What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	

Canadian law permits both parents to participate in custody proceedings after the return of the child.  In addition, in Canada, all orders regarding children are reviewable as the courts must always consider the child’s best interests.  If the order is a chasing order, it usually specifically provides that it is reviewable at the instance of either parent in the court of the requesting State. 
Participation of both parents in custody proceedings may be facilitated depending on the circumstances and the assistance available in the province or territory. This may include the availability of legal aid as well as other forms of assistance in preparing for court proceedings or mediation services.  



	6.8 In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	

It is not within the role of the Central Authorities under article 7 of the 1980 Convention to monitor the effectiveness of measures following the return of a child to their jurisdiction.  In those jurisdictions where family law files are confidential, the Central Authorities would not have access to them.  In addition, in most if not all Canadian jurisdictions, legislation would prohibit or strictly limit their ability to gather personal information regarding a child and his or her parents in such circumstances.  
Canada would not support a recommendation that States party should cooperate within the framework of the 1980 Convention to provide each other with follow-up information.  Such a recommendation would go beyond the scope of this Convention and the specific duties of the Central Authorities.  Canada trusts authorities in requesting States to look after the children once they are returned to the requesting States. It is recognized however that issues regarding cooperation between States in such circumstances could be covered under the 1996 Convention. 



7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	

          British Columbia (BC)

The raising of such defences does not usually delay the proceeding.  Both parties submit evidence by way of affidavit and the court will weigh and evaluate that evidence.  In some rare cases, some delay may be incurred if the court seeks expert reports, or information from the other state regarding protections available in that state, etc.  The standard of proof is the balance of probabilities.  
          Manitoba

The onus shifts to the taking parent to prove on a balance of probabilities the existence of an exception to return and then if an exception exists, to convince the Court that it should exercise discretion to refuse return.

          Newfoundland and Labrador

When an exception is raised, evidence is required with respect to the issue.  The burden of proof is on the person raising the exception and the standard of proof is on a balance of probabilities.
          Nova Scotia

The standard of proof is the balance of probabilities. The Central Authority has not identified measurable procedural consequences where exceptions are raised.         
          Ontario

The onus or burden is placed upon the taking parent to produce the evidence required to prove their case on a balance of probabilities. There are no specific procedural consequences arising as a result of such claims.
          Québec

No special rule exists for the application of the Hague Convention. The rules of evidence before the Québec courts are those provided for in the Civil Code and Code of Civil Procedure; the standard of proof required is the one of balance of probabilities.  It is incumbent upon the judge hearing the return application to control or limit, the evidence so that the return proceedings proceed expeditiously. In principle, hearsay evidence is inadmissible.  
          Saskatchewan

In practice, the judge hearing the return application would consider the Article 13 or Article 20 defense simultaneously, so there is no inherent delay.  Articles 13 and 20 have rarely been plead in Saskatchewan.  In a 2001 decision, the court held that in arguing whether an exception applies, the onus is on the parent who would resist the return order.  The court also noted that these are narrow exceptions.



	7.2 Does the raising of exceptions under Article 13 or Article 20 in practice cause a delay to return proceedings? What measures, if any, exist to keep such delay to a minimum?

	

          British Columbia (BC)

Some delay may be caused if expert reports are required, but generally speaking, proceedings are not delayed.  Many parents raise exceptions without providing sufficient evidence to meet the test of an intolerable situation.  The court balances the need for further reports or other evidence against other factors including the child’s circumstances and the speed with which the left-behind parent made application for a return:  Beatty v. Schatz, 2009 BCSC 707
          Manitoba (MB)

In MB’s experience, every incoming and outgoing case that has been litigated has included the raising of exceptions under Article 13 or (less commonly) Article 20.  This appears to be the nature of the process. To the extent raising these exceptions requires production of evidence, etc. the process may cause delay. On incoming cases, under the provice's Procedural Protocol (see response to question 1.1) the MB Court can minimize delays, e.g. by imposing filing deadlines, setting expeditious hearing dates, permitting admission of faxed/e-mailed material, etc.  
          Newfoundland and Labrador

It might require additional evidence that would not be necessary in a case that did not raise the exception.  The Court is tasked with ensuring that delays are kept to a minimum.  
          Nova Scotia

Raising exceptions requires the presentation of additional evidence and hence a longer hearing.  However, to date, this has not caused substantial delays. 
          Ontario

As the proceedings must occur expeditiously, the claiming parent must prove the case and provide the evidence as quickly as possible. The raising of these claims ought not to result in an undue delay in the proceedings as the claims are heard in the context of the overall Application.
          Québec

No measure is provided for to reduce delays in processing return applications regardless of whether or not articles 13 and 20 are relied upon. All applications are treated in the same way, expeditiously
          Saskatchewan

There was only one case in which a delay resulted because a parent raised the fact that the child objected to being returned and had attained an age and degree of maturity at which it was appropriate to take account of his views.  In that case, the application was adjourned for 3-4 weeks so that a social worker could interview the child and prepare a report for the court. 



Article 13(2) and hearing the child
	7.3 In relation to Article 13(2) of the 1980 Convention: 

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	
          British Columbia (BC)

The child may be interviewed by the court in Chambers, or by an expert such as a psychologist, who then will prepare a written report.
          Manitoba (MB)
Sometimes the taking parent raises an issue about the child objecting to return.  If this happens, the MB Court can order a family evaluator to do a Brief Consultation Report under The Court of Queen’s Bench Act.
          Newfoundland and Labrador

The Court would normally make a decision as to whether another person will inquire with respect to a child objecting to a return.  
          Nova Scotia

The enquiry as to whether the child objects to his or her return is done by a social worker or psychologist who then submits a report.  
          Ontario

The Office of the Childrens’ Lawyer has been ordered in some cases to interview the child, determine the child’s wishes and level of maturity and report their findings to the court. Alternatively, the court hearing the Application has authority to directly investigate and make the determination.
          Prince Edward Island

Children generally do not testify in cases in Prince Edward Island.  If the court determined that the child's wishes should be heard, the judge would request that a social worker in the Family Court Counsellors' Office interview the child and prepare a report for the court.
          Québec

When a request for the return of a child is served on an abducting parent, a notice of presentation indicating the date on which the request will be presented is attached. At that hearing, counsel for the abducting parent will usually state that the child wishes to object to being returned. It is common for the child’s wishes to become the parent’s wishes or for the parent’s wishes to be imposed on the child. In situations where the child is called to state his or her objection to being returned to the State of habitual residence, the judge can ask that a lawyer (usually from legal aid) be assigned to represent the child (articles 394.1 to 394.5 of the Code of Civil Procedure). This method is often useful in situations where the parents are openly hostile toward each other and each is trying to influence the child. 
Article 34 of the Civil Code of Québec states that, in every application brought before it affecting the interest of a child, the court must give the child an opportunity to be heard if his or her age and power of discernment permit. The question of whether and in what circumstances article 34 applies to a request for return has not been the subject of legal debate in Quebec. 
The fact that this provision appears in the Civil Code of Québec means that, for the time being at least and in the absence of a significant legal debate on the issue, children who wish to be heard will be heard, provided their age and power of discernment permit.
          Saskatchewan

If a parent asserts this exception to the court, the court could order a report, prepared by a social worker, called a Hearing Children's Voices report.



	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 

	
          British Columbia (BC)

The court can make the assessment based on an interview with the child, or the expert may make that assessment in his report.
          Nova Scotia, Ontario: 
See responses for 7.3 a).

          Manitoba

Typically, the family evaluator gives feedback about the child’s maturity in the Brief Consultation Report but ultimately the Court rules on the child’s maturity.
          Newfoundland and Labrador

The person directed by the Court to make the inquiry would normally make an assessment of the child’s maturity.  It could be a social worker or a psychologist.
          Prince Edward Island

Generally, the Supreme Court of Prince Edward Island does not consider the wishes of a child under 12 years old.  A social worker would do an assessment and report to the court.
         Québec

In most cases, judges determine children’s maturity to be heard unless an expert has been commissioned (very rare) to make this assessment.  The child will appear in court alone or accompanied by a person qualified to lend assistance. The way the child is examined varies considerably depending on the circumstances, the personality of the child and the requirements of the case. Québec judges generally prefer to hear children in the courtroom, with or without counsel but without the parents; some prefer instead to hear children in chambers with only a clerk or bailiff – no counsel and no parents – present. The parents sometimes ask the judge to hear the child in chambers in order to spare the child the formal atmosphere of the courtroom; sometimes counsel insist that the child be heard in court so that his or her testimony can be recorded (see commentary by Madam Justice M.-C. Laberge, “The Child’s Voice in Quebec”, Judges’ Newsletter, Volume VI, Fall 2003, pp. 27-31).
          Saskatchewan

The judge would make an initial determination based on affidavit evidence.  The social worker would make a more detailed determination.



	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	
          British Columbia (BC)

The court may refuse to return where it is satisfied that the child objects to a return, and has a sufficient age and degree of maturity as evidenced by his ability to ‘sift through what is happening and to make independent decisions not influenced unduly by either parent’: Beatty v. Schatz, 2009 BCSC 707
          Manitoba

In one incoming case the MB Court refused to return a 15 year old child who objected to return.  This child had many physical difficulties and her physician had cautioned against emotional stress (Chalkley v. Chalkley [1995 M.J. No. 21; affirming [1994] M.J. No. 436).
          Newfoundland and Labrador

There might be a refusal to return a child where there is independent evidence that the child is of sufficient maturity to express his or her objection.
          Ontario

Hypothetically, a judge would need to be convinced that the child is of a sufficient level of maturity and strongly objects to the return. While no reported cases in Ontario of this type were found, there have been cases in which it has been determined that a preference to stay with one parent is not a refusal to be with the other.
          Québec

The weight a judge attributes to a child’s opinion varies from case to case. It is difficult to summarize the conditions in which a judge might justify refusal to return based on the child’s objection, as the child’s testimony and maturity and the seriousness of his or her objection are assessed on a case-by-case basis.

Requests for the return of children to France were refused on the basis of the children’s objections. Two of the children were 14 years old and the third child was almost 16 years old.
          Saskatchewan

This has not happened in Sasktchwan.  In the one case where it was argued that the child objected to being returned because the child felt he was not spending enough time with the taking parent, the court ordered the return of the child.



	7.4 How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	

N/A



	7.5 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	

          British Columbia (BC)

The court assesses the case and balances factors to ensure undue delay does not result from considering the child’s views.  For example, the court may interview the child directly rather than direct a psychologist to do so; or ensure that whomever is to prepare a views of the child report is available immediately to meet with the child and produce a report in a timely way.
          Manitoba

Under the Procedural Protocols (see response to question 1.1), the MB Court can impose timelines.  Under The Court of Queen’s Bench Act, the MB Court can order a family evaluator to do a Brief Consultation Report.  This is a brief, timely, free consultation service intended to offer older children an opportunity to share wishes or concerns. The evaluator provides a written report to the Court in a very short time frame.  
          Ontario

A “Hague Protocol” has been issued to every court in Ontario reiterating the import of Hague Applications being heard without undue delay. See response to question 1.1. 
          Québec

Trial dates are set by the Chief Justice of the Superior Court. The child ought to be heard at the time of the hearing so that proceedings are not delayed.
          Saskatchewan

There is delay inherent in collecting evidence from the child as the child is not a party to the court application.  However, it is not undue delay.



Article 20 

	7.6 How has Article 20 of the 1980 Convention been applied in your State? Are you aware of an increase in the use of this Article (please note that Art. 20 was not relied upon at all according to the 1999 Statistical Survey, nor was it a sole reason for refusal in 2003
)? 

	

          Manitoba

Article 20 was argued in one incoming MB case.  The TP suggested that she was not legally permitted to return to the Requesting State and she alleged that requiring her to return would violate her mobility rights.  The MB Court rejected the arguments. MB has not experienced an increase in the use of Article 20.
          Ontario, Saskatchewan
Article 20 has never been successfully plead.
          Québec

Article 20 was relied upon only once in a 2010 case. The taking parent, the mother of a five year old, stated that she was being discriminated against in the requesting State owing to her homosexuality and that the return of the child was thereby contrary to human rights and fundamental freedoms. The Court refused to return the child to her on the basis of Article 13 b) (exception also raised by the mother) and refused to rule on the application in the case at bar involving the exception provided for in Article 20 of the Convention. The Court however specified the following with respect to the scope of the relevant provision:

“The Court concurs with certain learned authors on the Hague Convention as well as certain judgments which state that the exception of article 20 of the Hague Convention (article 22(2) of the Québec Child Abduction Act) belongs to the child and not the mother, that this was intended to be a provision that could be invoked on the "rare occasion that the return of a child would utterly shock the conscience of the Court or offend all notions of due process. 

It is not without reason that there are almost no judgments invoking this article 20 exception.

However, as also explained by learned authors and judges, the exceptions of article 20 are in fact often englobed in article 13(b) of the Hague Convention (article 21(2) of the Québec Child Abduction Act.”

Droit de la famille — 102375 2010, 17 septembre 2010, 500-04-049899-090, QCCS 4390, AZ-50671747 - the decision has been appealed. 



Any other comments
	7.7 Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	

No



8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  

	

          British Columbia, Manitoba, Ontario, Prince Edward Island, Québec, Saskatchewan:  No

          Nova Scotia

To avoid difficulties, the practice of the Nova Scotia Central Authority is to provide an affidavit of law with outgoing applications. 
 


	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.

	

          British Columbia, Prince Edward Island, Québec, Saskatchewan: No

          Manitoba

Use of Article 15 has not caused undue delay.  An Article 15 declaration has only been provided in one incoming case.  It was very helpful and did not cause delay as the Requesting State provided it at the same time it provided the request for return.
          Nova Scotia

See response to question 8.1.

          Ontario

While the requirement of an Article 15 order will obviously cause some delay, generally speaking it has not caused undue delay in the opinion of the Ontario Central Authority. Article 15 orders are usually obtained before the filing of the Hague Application at the same time a chasing order is obtained.



	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	

          Manitoba, Newfoundland and Labrador, Nova Scotia, Ontario, Prince Edward Island, Québec, Saskatchewan:  No
          British Columbia (BC)

Hu v. Hu, 2010 BCSC 1144 – in this case, a joint hearing was held between the BC court and a US court with the parties and counsel present.  In the course of that hearing, the US court confirmed that the mother was not wrongfully retaining the children in BC because the US court had issued a custody order in favour of the mother after she abducted the children from the US (effectively ‘curing’ the abduction after the fact).  The BC court recognized that custody order and refused to order the children’s return.



9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	

Matters of entry into Canada are under the responsibility of the federal government, i.e. the Government of Canada, and in particular the Department of Citizenship and Immigration Canada (CIC) and the Canada Border Services Agency (CBSA).  CIC is responsible for establishing the entry requirements into Canada, including the issuance of visas.  CBSA is responsible for the enforcement of Canada’s entry requirements when an individual arrives in Canada.  

Each entry into Canada is assessed on a case-by-case basis.  It should be noted that Canada, in pursuing the objectives of the Hague Convention, is cognisant of the need for the entry of parents and children in order for the matter of disputed custody to be decided before a court in a child’s habitual residence.  However, an individual may be refused entry into Canada if that individual is not in compliance with Canadian requirements.  For example, individuals entering Canada must have proper documentation for a child (for more information on this matter, see http://www.cbsa-asfc.gc.ca/security-securite/admiss-eng.html#s2).  Similarly, a person entering Canada must demonstrate that they have valid travel documents, are in good health, have sufficient ties to the country of origin, have sufficient funds for their stay in Canada (see, http://www.cic.gc.ca/english/visit/apply-who.asp).  Individuals entering Canada may be deemed inadmissible for security, health or financial reasons, or if they have been involved in criminal activity, human rights violations or in organized crime (see, http://www.cic.gc.ca/english/visit/inadmissibility.asp).

In cases where immigration or visa questions have arisen, the Central Authorities in Canada work diligently with CIC to assist, within the applicable laws, individuals to enter Canada on a Temporary Resident Visa (also referred to as a visitor’s visa).  It is anticipated that a taking parent will remain in Canada until the custody dispute has been resolved.  Should the taking parent decide to remain in Canada regardless of the outcome of the custody dispute, it is expected that the taking parent would apply for permanent residence status.

Where the issue involves the return of a child (accompanied by a taking parent) to another Contracting State, Central Authorities in Canada have found that the Central Authorities in certain requesting States have been of great assistance in resolving immigration visa issues.  Such cooperation between Central Authorities must be encouraged. 
   


	9.2 Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	

          British Columbia (BC)

Kubera v. Kubera, 2008 BCSC 1340 – Refugee status was granted to the mother and child in Canada while the father’s Hague Convention application was pending.  Held: the decision of the immigration tribunal cannot trump Canada’s international obligations under the Convention by changing the child’s habitual residence.  However, the child was not returned because it was found she had settled in her new environment.

          Manitoba

In one incoming case the taking parent sought refugee status in Canada.  However, ultimately the taking parent voluntarily returned to the Requesting State.

          Ontario

There have been some very significant court determinations that have created law on the conflict of refugee claims with Hague Applications in the Province of Ontario:

Kovacs v. Kovacs, [2002] O.J. No. 3074, 59 O.R. (3d) 671 

In the Kovacs case, the Ontario Superior Court of Justice concluded that an Order for the return of a child under the Hague Convention can be made while there is a pending claim on the child’s behalf for refugee status in Canada. The Hague Convention requires an application for the return of the child to be dealt with expeditiously. The whole thrust of the Convention is to have the child returned to his home State immediately unless the Respondent can establish one of the defenses available, based on the risk of harm to the child or contravention of fundamental rights. Applications under the Hague Convention can usually be completed in three to four months in Ontario. The refugee determination process usually takes about a year, and another year can pass if judicial review of the determination is sought. A refugee claim on behalf of the child cannot be allowed to defeat the major purpose of the Hague Convention. 

Kovacs was confirmed in the Toiber decision ((2006), 208 O.A.C. 391), a case in which a child was ordered returned to their habitual residence despite the fact that a refugee claim had been made in Canada.

This concept was further expanded in a recent Ontario Hague Application (Issasi), in which a dependant child that had been previously granted refugee status was still ordered to be returned to her habitual residence because she had been wrongfully removed.  This decision is being appealed. 
          Québec
There have been three return applications, two from the United States and one from Mexico, where the taking parents (the mothers) applied for refugee status. With respect to the applications from the United States, the judges ordered the return of the children in spite of the refugee applications and the fact that the mothers had no legal status in the United States.
Droit de la Famille – 092129, 2009 QCCS 4001 AND INCADAT 925; Droit de la Famille - 082563, 2008 QCCS 4762

As for the application from Mexico, although the judge refused to order the return of the child, it was not owing to the refugee application but to the fact that the child’s return would have placed the child in an intolerable situation (decision appealed).
Droit de la famille — 102375 2010 QCCS 4390 - Decision has been appealed. 



	9.3 Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	

          Québec
In an application for return from Texas, the Court declared the following:

«The Court is satisfied that they had moved to Texas not for a specific length of

time but for an indefinite period. There was no condition or term agreed upon by

Madam or Monsieur. Of course, Madam and the children, like Monsieur, were there on

a three-year visa due to expire in December 2011, but the fact that their visas did not

make them permanent resident is not determinative.»
Droit de la famille — 10858, 2010 QCCS 1573
  


	9.4 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	

          Ontario

Ontario has recently received an access case in which the access parent is unable to enter the other contracting state due to visa issues. The outcome has yet to be determined.



10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	

N/A



	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	

Canada regularly considers declaring acceptance of newly acceding States.  The delays in depositing such declarations are mainly due to the lack of sufficient information to assess whether newly acceding States have met the basic requirements of the Convention and to the need to consult domestically with the 13 provinces and territories on such matters.  Canada is confident that the new Country Profile Form will provide sufficient and clear information that will in turn accelerate the process in Canada.



	10.3 What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	

The decision to accept the accession of a newly acceding State is made by the Department of Foreign Affairs and International Trade (DFAIT) on behalf of Canada.  In coming to a decision, DFAIT takes into consideration the recommendation formulated by the International Private Law Section (IPLS) of the Department of Justice Canada, which is the designated National Organ to the Conference. 
Before making a recommendation on the acceptance of an accession, IPLS works closely with the Federal Central Authority for the 1980 Convention to determine whether the acceding State has put into place the basic requirements set out in the Convention - essentially, whether there is a Central Authority and, where necessary, whether implementing legislation has been enacted.  The responses to the Hague Conference’s Standard questionnaire for newly acceding States constitute the main source of information.  Where the newly acceding State has not responded to the Standard questionnaire, or where the responses provided are unclear or incomplete, information is sought directly from the designated Central Authority in the newly acceding State or from other relevant sources, usually via diplomatic channels.  As stated under the previous question, Canada is confident that the use of the new Country Profile Form will accelerate the process.  

Before making a recommendation, IPLS also communicates with Canadian provinces and territories and asks them to provide any information that might be useful in considering whether Canada should accept the new accession.  Once it determines that it has gathered sufficient information to recommend acceptance, IPLS asks DFAIT to decide whether to accept the accession on behalf of Canada.  In making its decision, DFAIT considers all the available information including that provided by the Canadian provinces and territories. 



11. The Guide to Good Practice under the 1980 Convention
	11.1 In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	

Work on the development of the various parts of the Guide and the review of draft versions have been useful in reviewing existing domestic practices and procedures.  The checklist on incoming and outgoing applications that appears in Part 1 of the Guide is regularly used in at least one Canadian jurisdiction.  The jurisdictions that handle only a few applications turn to the Guide for direction when new situations arise.  Central Authorities in Canada may also refer to the Guide in their communications with other States where issues regarding the operation of the Convention are raised.  Finally, the Guide is used when preparing speaking materials on the Convention.
 


	11.2 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	

The Central Authorities have access to the Guide (hard copy or via the Internet).  The website of the Justice Ministry of Québec provides a link to the Guide.



	11.3 Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	

Existing tools should continue to be used (posting on the Hague Conference’s website; advising Central Authorities by e-mail).  Consider consulting the Network of Judges on the best approach to publicize Part IV with the judiciary. 
 


	11.4 Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	

A periodic review of the existing Parts of the Guide should be considered.



	11.5 Do you have any other comments about any Part of the Guide to Good Practice?

	
No


12. Relationship with other instruments

	12.1 Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	

The Convention on the Rights of the Child has been used by the courts in Canada as an interpretative tool.  In addition, contests where a taking parent may be asserting that return ought to be denied because a child objects may engage Article 12 of this Convention.



	12.2 Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	

N/A



13. Publicity and debate concerning the 1980 Convention

	13.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	

Several cases in Canada involving the 1980 Hague Abduction Convention have attracted publicity.  It is always a challenge to ensure that the messaging in relation to the operation of the Hague Convention is accurate and is not inadvertently dramatized against the emotional fact patterns that tend to be associated with 1980 Hague Abduction cases and against the sometimes tragic results.  

The Hague Abduction Convention has not been specifically debated in the Canadian National Parliament, however, there are Canadian federal and provincial Parliamentarians who have shown great interest in the Convention, particularly when one of their constituents becomes involved with a Hague Convention case.
  


	13.2 By what methods does your State disseminate information to the public about the 1980 Convention?

	

There are numerous methods undertaken by Canadian Central Authorities to disseminate information about the Convention to the public. Some examples of modes of dissemination include seminars, pamphlets, media, websites, providing input to training modules of others.  

For example, the Quebec Central Authority maintains a website with a complete section dedicated to the Hague Convention and the role of the CA.  In addition, they distribute pamphlets in both English and French to the public including police, child protection agencies, women’s shelters, consulates and Embassies etc. 



PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

14. Implementation of the 1996 Convention
	14.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	
N/A



	b. How it is operating?

	
N/A



	c. Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	
N/A



	14.2 If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	

Canada is considering the implementation of the 1996 Convention.  To this end, it has set up a Working Group made up of federal, provincial and territorial officials that is tasked with reviewing the Convention and analyzing the implications of its implementation in Canada.  

The main difficulty is the Convention’s broad scope of application.  In practice, this broad scope means that its implementation would require amendments to a substantial number of statutes and regulations, and changes to administrative rules and practices, especially at the provincial and territorial level.  It requires discussion with many officials in various government departments at both the federal and the provincial/territorial levels.  Consideration is also being given to the manner in which the Convention may be implemented given that both the federal and the provincial/territorial governments have shared jurisdiction over the subject-matter of the Convention.  

Canada has suggested that an informal international network of experts be established to discuss various strategies, difficulties or challenges that may come up in considering the implementation of the Convention or in its operation.  The discussions would take place through the exchange of e-mails.  The Permanent Bureau has expressed interest in this initiative and that it will facilitate the establishment of the network by helping to set up an electronic mailing list.  We are very much looking forward to the establishment of this network which could assist us in addressing some of the difficulties raised by the implementation of the Convention in Canada.   



15. The role and functions of Central Authorities designated under the 1996 Convention
	15.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	
N/A



	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	
N/A



	c. Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	
N/A



	d. Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	
N/A



	e. Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	
N/A



16. Publicity concerning the 1996 Convention

	16.1 If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	

N/A


	16.2 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	

N/A



17. Relationship with other instruments
	17.1 Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	

No



PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
18. Transfrontier access / contact

	18.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	

No



	18.2 Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	

          Québec

International mediation is now offered for applications under article 21 where the parties agree to participate in such mediation.
 


	18.3 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	

               Saskatchewan

     Sometimes courts make orders for access which are difficult to comply with. For example, when a parent moves to another country, usually with a new partner, and may not be able to legally work in that new country for a period of time, it is problematic to have that parent responsible for the access costs.  It is not necessarily a question of the parent intending to deny the other parent access visits.  And it makes it difficult to mediate when the primary problem is a lack of resources to pay for international access visits.



	b. the effective exercise of rights of access; and

	

               Québec

     In an application for rights of access, at least one State refused to apply Article 21 of the 1980 Convention.
               Saskatchewan: 
     See response to question 18.3 a.



	c. the restriction or termination of access rights.

	

     None



	
Please provide case examples where possible.

	
     

	18.4 In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	

The Guide includes useful practical information.  It may be referred to when drafting letters to custodial parents on behalf of applicant access parents or in discussions with Central Authorities in other States.  Even with this excellent resource, however, trans-frontier contact cases are more challenging to manage than return cases. The unfortunate reality is that an uncooperative custodial parent can fairly easily frustrate a foreign left-behind parent’s attempts to have access.



19. International family relocation

	19.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	

          Alberta

The Family Law Act of Alberta deals with issues of custody and access in the context of parenting orders. One of the powers attached to being the guardian of a child is the right to decide the child's place of residence and to change the child's place of residence. This power can be assigned to one parent only in a parenting order or, if not in dispute, the power is attached to both guardians.  
          Manitoba

When parents have joint custody (under a court order or otherwise: e.g. by operation of law: the MB Family Maintenance Act, section 39(1): http://web2.gov.mb.ca/laws/statutes/ccsm/f020e.php) neither parent has the right to move the child without the other parent’s consent, unless a court order provides otherwise.  Where the Court has ordered specified access, the custodial parent should not move the child without the non-custodial parent’s consent or a court order.  In some cases, moving a child without the consent of the parent who has custody rights or specified access rights is a criminal offence (see sections 282 and 283 of the Criminal Code of Canada) and the offending parent may be charged with parental child abduction or breaching a court order.  Similarly, if there is a court order with a non-removal provision or other provisions restricting changing a child’s residence, etc., a parent should not move the child without addressing the other parent’s rights, usually via a court order.  
           Nova Scotia

Permission of the other parent or of the court is required where there is joint custody or an order in which there is a mobility clause. In practice, the Court expects notice to be given to the other parent in all cases. 
           Ontario

In Ontario, both parents, prima facie, have custody rights over their child. One right of custody is the right to determine the residence of the child. If both parents have rights of custody, then either parent would require the permission of the court or the other custodial parent to relocate internationally. In addition, a court that orders sole custody to one parent can at the same time order that the child cannot be removed from the province without further order of the court, or written consent of the access parent.
          Prince Edward Island

Generally, a parent requires the agreement of the other parent to relocate a child outside of the province, including internationally, if the other parent has a right to custody/access to the child. If there is no agreement, the parent seeking to relocate the child would apply to the Supreme Court of Prince Edward Island for a relocation order. Each case would be determined on its merits. If it is an application for an initial custody order with provision authorizing the parent to relocate the child, the court would look at the best interests of the child. If it is an application to vary an existing custody/access order, the party seeking the variation would have to establish that there had been a material change in circumstances since the original custody/access order was made. 
          Québec

In accordance with article 600 of the Civil Code of Québec, the father and mother exercise parental authority together. Therefore, a parent should always obtain authorization from the other parent or the court to relocate internationally with the child.

If there is a custody judgment and the judgment contains a clause prohibiting a child from leaving Canada or giving both parents the right to determine the child’s habitual residence, authorization from the other parent or the court is also necessary for a parent wishing to relocate internationally with the child.
           Saskatchewan

Parents with joint custody require the consent of the other parent to relocate internationally.  In addition, there are situations where there is a custody agreement or custody order which requires the consent of the other parent or court permission in order to relocate.



	19.2 Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	

I. Procedural Rules

Procedural rules and requirements to request a relocation order may vary from one jurisdiction to another in Canada.  Examples are provided below.

          British Columbia (BC)

Draft revised family law legislation in BC contemplates a mandatory 60-day notice-of-move provision except where there is an ongoing risk of violence or where the child and the non-moving guardian of the child do not have a relationship.  The notice period allows the parties time to negotiate relocation issues and/or to make an application to court. Specific factors the judge must consider will be legislated, and presumptions will apply to shift the onus from one guardian to the other of proving the proposed move is in good faith and in the child’s best interests.

          Manitoba (MB)
Typically a parent wishing to seek Court approval to relocate a child internationally from MB would make an application to the MB Court for a variation of the existing order.  If the original order was made under The Family Maintenance Act they would be seeking a variation under The Family Maintenance Act.  If it was an order made under the Divorce Act, they would seek a variation under that Act.  The procedure for a variation is contained in Court of Queen’s Bench Rule 70 (see response to question 1.1). 
          Saskatchewan

A custody order made under s. 6(1) of The Children's Law Act, 1997 must include in the order a condition requiring any person who has custody of a child and who intends to change the place of residence of 
that child to notify any person who is granted access to that child or any other person who has custody of 

that child of: (i) the change; (ii) the time at which the change will be made; and

(iii) the new place of residence of the child. Such notification must be given (a) at least 30 days before the change; or (b) within any other period before the change that the court may specify.

Subsection 6(4) of The Children's Law Act, 1997 states that, where an order has been made by a court following a custody or access application, on application, the court may vary or discharge any order where there has been a material change in circumstances since the date of the order. This could be available to a parent who receives notice that the custodial parent intends to relocate the child(ren). 

Where the parents agree as to how relocation should be handled, subsection 3(3) of The Children's Law Act, 1997 specifies that the parents may enter into an agreement that may: (a) vary their status as joint legal custodians of the child; (b) specify the rights, powers and duties of each parent with respect to the child; (c) provide for access to the child by either parent or any other 
person.
II. Substantive Issues
On the substantive issue, the courts in Canada apply essentially the same criteria in determining whether to grant permission to relocate.  The criteria were established by the Supreme Court of Canada in Gordon v. Goertz, [1996] 2 SCR 27 in the following terms:

The parent applying for a change in the custody or access order must meet the threshold requirement of demonstrating a material change in the circumstances affecting the child.  For that threshold to be met, the judge must be satisfied of (1) a change in the condition, means, needs or circumstances of the child or in the ability of the parents to meet the needs of the child, (2) which materially affects the child, and (3) which was either not foreseen or could not have been reasonably contemplated by the judge who made the initial order.

The Honourable Jacques Chamberland of the Court of Appeal of Québec, Canada has written on the topic in The Judges’ Newsletter, Special Edition No 1, on the International Judicial Conference on Cross-border Family Relocation, 23-25 March, 2010, Washington D.C., on p. 39.
 


	19.3 Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	

          Manitoba (MB)
In one outgoing case, a left-behind parent in MB filed an application under the Hague Convention for return of his child.  He also obtained an ex parte chasing order in MB.  He successfully applied to the Court of the Requested State for enforcement of the chasing order rather than proceeding with the Hague application.  The child was returned to MB under this enforcement order.  Ultimately, the taking parent returned to MB and obtained an order from the MB Court permitting her to relocate to the Requested State with the child.
          Québec

In one case, the mother agreed to voluntarily return to Québec with the children so that the court could determine custody and rights of access. In that case, the court granted custody to the mother and authorized her to return to France to live with her children.

In another case, the mother agreed to voluntarily return to Québec with the parties’ child. In this case, an agreement was reached between the parties and custody was granted to the mother with permission to return to live in Belgium.


	19.4 Do you have any comment on the Washington Declaration on International Family Relocation
 reached at the conclusion of the International Judicial Conference on Cross-Border Family Relocation
 in March 2010? In particular, do you have any comment on paragraph 13 of the Washington Declaration, which states:

“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	

Although broader discussions would be required, Canada is generally supportive of the principles contained in the Washington Declaration .  As for paragraph 13 of the Washington Declaration, it is important to highlight that decisions regarding the work of the Conference (and the Permanent Bureau) and the allocation of human and financial resources for specific projects or activities must be fully discussed and agreed to by the Council on General Affairs and Policy in light of the Conference’s mandate and priorities.   



PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
20. Non-Convention cases and non-Convention States
	20.1 Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	

Canada is aware of, and dealing with, many cases that fall outside the legal framework of the 1980 Hague Abduction Convention.  In the outgoing cases, Japan is an example where Canada has a significant number of unresolved cases.  These cases are troubling as left-behind parents have no legal tools / framework to resolve their dispute in the best interests of the child. 

Since 2006, Canada is aware of over 500 cases where the welfare of a child was of primary concern.
 


	20.2 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	

Since the 2006 Special Commission, the Canadian Department of Foreign Affairs and International Trade has been providing consular service with respect to 378 cases involving non-party States where the wrongful removal or retention of a child from his/her habitual place of residence was of primary concern. In addition, it has been providing consular service with respect to 523 cases where the welfare of a child was of primary concern.



	20.3 Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	

Canada encourages all States that are not party to the 1980 Convention to consider putting into place the basic requirements of the Convention and becoming party to it.

Steps to promote:  With the support of the Permanent Bureau, State parties should be encouraged to develop a collaborative approach in developing advocacy initiatives to promote the benefits of the Convention to non-party States.



	20.4 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	

No



	b. Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	

No



	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	

N/A



	20.5 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	

Canada recognizes the efforts of many States that are trying to explore mechanisms to facilitate the effective resolution of cross-border children’s matters.  Regarding States who are not party to the 1980 Convention, not party to the 1996 Convention or not a member of the Hague Conference, Canada suggests that Pakistan be invited to the Special Commission.  



The “Malta Process”

	20.6 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	

     Canada supports the use of mediation to address child abduction cases with non-party States.  We actively participated in the establishment of the Principles, as co-chair of the Working Party.  Canada applauds the arrival at common principles as an important first step to facilitate access to mediation services.  Canada has identified its Foreign Ministry as its contact point for the purposes of these Principles.  It is looking forward to participating States identifying their contact points, using the Principles to facilitate the resolution of individual cases and sharing their experiences and observations on the effectiveness of the Principles. 
    


	b. Do you have any comment to make on the “Malta Process” generally?

	

     Canada recognizes the importance of dialogue between party and non-party States and that the Malta Process has facilitated this in the area of family law.
  


	c. What is your view as to the future of the “Malta Process”?

	

     Decisions regarding the future of the Malta Process must be fully discussed and agreed to at the Council on General Affairs and Policy in light of the Conference’s mandate and priorities.  This said, as previously stated, Canada recognizes the importance of dialogue between party and non-party States.  This dialogue should continue with a view to developing a common understanding of the child’s best interests and to ensure the protection of children in cross-border situations as defined in the various Hague Conventions, whether it is in the context of the Malta Process as it currently exists or in another forum.   



PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

21. Training and education
	21.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	

Seminars and conferences are valuable in that they bring experts and stakeholders together to discuss the operations of the treaties.  As experience with the treaties matures however, including more States party, Canada would highlight the need for seminars and conferences to be organized in a more strategic manner with a view to very concrete objectives and priorities.  This would permit a more strategically effective use of time and resources by the participants.  Canada would also highlight the need for some objective criteria or methodology to evaluate the effectiveness of seminars and conferences generally. 
  


	21.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	

There have been numerous training sessions within Canada since the 2006 Special Commission.  Here are a few highlights: 

2008 – A 2-day meeting in Quebec City involving all Canadian CAs for the 1980 Hague Convention, American counterparts from the US State Department and the Canadian Network of Contact Judges.  The meeting was “significant and historical” as it was the first formal gathering of Canadian CAs and Canadian Judges and provided an opportunity to offer information to the judiciary regarding the role of Canadian CAs.  

2009 – A 1-day Consular Roundtable event was hosted by Canada’s Foreign Ministry and it brought together various stakeholders, including all Canadian CAs to discuss international children’s issues.  It provided an opportunity to expose and analyse the complex nature of international children’s issues and established an ongoing network of interest in this area.   

Training sessions for law enforcement officers organised by Canada’s Our

Missing Children/ Nos enfants disparus program. Such sessions facilitate building relationships and sharing information, which is extremely helpful in enforcing return orders, locating parents and children, etc

Various training sessions for the members of the private Bars, 

judiciary, and other agencies and authorities that cooperate domestically in the overall delivery of Canada’s international legal obligations under the 1980 treaty.  

Lectures at the law school have been helpful in introducing law students to 

the issues related to parental child abduction.



22. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	22.1 Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	

     Incadat is a helpful tool.  However, it is not comprehensive.  Generally, Canadian courts refer to reported decisions rendered in Canada before turning to foreign cases reported in Incadat.



	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;


	

     It is useful and informative.
 


	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);

	

     This is a practical and user-friendly feature of the Hague Conference’s website.  It facilitates searches on the Convention and provides relevant links.  Central Authorities and other stakeholders (e.g. lawyers) in Canada use it regularly. 
    


	d. INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	

     It is not used by all jurisdictions in Canada.  

     It should be reviewed to make it more relevant. Some of the questions and proposed answers could be reworded and questions could be added to better reflect the application process and the operational realities of typical 1980 Hague Convention cases so that the data leads to more meaningful conclusions.  

     It is not clear how the statistics are being used by the Permanent Bureau. In jurisdictions where the sample of cases is small (in Canada or elsewhere), Incastat does not provide reliable statistics. 
    


	e. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	
It is not used in Canada.



	f. Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	

     The Technical Assistance Program needs to be examined by the Hague Conference in the context of its mandate and available resources, and taking into account all the conventions under which it may be provided (and not specifically limited to the 1980 and the 1996 Conventions).  The Council on General Affairs and Policy needs to review the program and establish a clearly structured approach to technical assistance activities. 
 


	g. Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	

     The Permanent Bureau should continue to provide general information and advice on the Conventions and to refer individuals to the relevant authorities.
  


	h. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);


	

     Providing information on the Conventions to those States that are unfamiliar with them and encouraging ratification should continue.  However, in doing so, clear information must be provided on the basic requirements of the Conventions (the designation of a Central Authority and the enactment of implementing legislation, where required), and on the need to dedicate sufficient resources for the proper operation of the Conventions.    The Good Practice Guide, Part II – Implementing Measures (1980 Convention) contains many useful suggestions that must be promoted.
 


	i. Supporting communications between Central Authorities, including maintaining an online database of updated contact details.

	

     This should remain one of the main functions of the Permanent Bureau.  However, to be able to do so, States party must regularly update the contact information for their Central Authorities. 



Other

	22.2 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	

     The Special Commission should remain the principal multilateral mechanism to review and to improve the operation of the Convention.  In addition, consideration should be given to setting up information sessions or group discussions to reinforce the Guide to Good Practice on a regular basis.  Such sessions or group discussions could be held in the margins of the Special Commission or between Special Commission meetings (possibly by way of videoconferences and/or at the regional level).
  


	b. To assist States in meeting their Convention obligations; and

	

     States party to the 1980 Convention are responsible for ensuring the proper interpretation and application of the 1980 Convention via their administrative and judicial organs.  To assist them, consideration should be given to twinning Central Authorities for mentoring purposes.  

     States might also be encouraged to strategically identify small-scale networking opportunities to discuss issues, share information about their legal systems (going beyond the Country Profile Form) and problem-solve to improve how their mutual Hague cases are managed. This might be of particular interest for States located in the same region or that have a shared border.



	c. To evaluate whether serious violations of Convention obligations have occurred?

	

     The authorities of the States involved are the best placed to evaluate whether serious violations of the Convention have occurred.   If a State is not meeting its obligations, it is up to the other State party to raise the issue through its Central Authority.  If the problem is systemic, it is likely that a number of States will have encountered similar difficulties.  States having a common interest could then work together and with the non-compliant State in resolving the problem.  



PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
23. Views on priorities and recommendations for the Special Commission
	23.1 Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	

The Special Commission ought to allow for a discussion of the «grave risk of harm» exception as contemplated in article 13(b). Canada has observed significant differences amongst States as to how the exception is interpreted and applied.  More specifically, there appears to be an increasing number of States that are interpreting the exception broadly, which is inconsistent with the Convention.  This trend is of significant concern for Canada as it has the effect of significantly diluting the purpose of the Convention.



	23.2 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	
     


24. Any other matters
	24.1 States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	
     


� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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