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8QH�1RWH�H[SOLFDWLYH�VXU�OH�IRQFWLRQQHPHQW�GH�35,0$�
GDQV�OH�FDGUH�GH�O¶DYDQW�SURMHW�GH�&RQYHQWLRQ�VXU�OD�ORL�DSSOLFDEOH�j�FHUWDLQV�GURLWV��

VXU�GHV�WLWUHV�GpWHQXV�DXSUqV�G¶XQ�LQWHUPpGLDLUH��
�©�DYDQW�SURMHW�G¶DYULO������ª�UHSURGXLW�GDQV�OH�'RFXPHQW�SUpOLPLQDLUH�1R�����
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$Q�([SODQDWRU\�1RWH�RQ�WKH�)XQFWLRQLQJ�RI�35,0$�
ZLWKLQ�WKH�)UDPHZRUN�RI�WKH�3UHOLPLQDU\�'UDIW�&RQYHQWLRQ��

RQ�WKH�/DZ�$SSOLFDEOH�WR�&HUWDLQ�5LJKWV��
LQ�5HVSHFW�RI�6HFXULWLHV�+HOG�ZLWK�DQ�,QWHUPHGLDU\�

�³$SULO������SUHOLPLQDU\�GUDIW´�UHSURGXFHG�LQ�3UHOLPLQDU\�'RFXPHQW�1R�����
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'RFXPHQW�SUpOLPLQDLUH�1R����GH�PDL������
j�O¶LQWHQWLRQ�GH�OD�&RPPLVVLRQ�VSpFLDOH�VXU�OHV�WLWUHV�LQWHUPpGLpV�

�
3UHOLPLQDU\�'RFXPHQW�1R����RI�0D\������

IRU�WKH�DWWHQWLRQ�RI�WKH�6SHFLDO�&RPPLVVLRQ�RQ�LQGLUHFWO\�KHOG�VHFXULWLHV�
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8QH�1RWH�H[SOLFDWLYH�VXU�OH�IRQFWLRQQHPHQW�GH�35,0$�
GDQV�OH�FDGUH�GH�O¶DYDQW�SURMHW�GH�&RQYHQWLRQ�VXU�OD�ORL�DSSOLFDEOH�j�FHUWDLQV�GURLWV��

VXU�GHV�WLWUHV�GpWHQXV�DXSUqV�G¶XQ�LQWHUPpGLDLUH��
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$Q�([SODQDWRU\�1RWH�RQ�WKH�)XQFWLRQLQJ�RI�35,0$�
ZLWKLQ�WKH�)UDPHZRUN�RI�WKH�3UHOLPLQDU\�'UDIW�&RQYHQWLRQ��

RQ�WKH�/DZ�$SSOLFDEOH�WR�&HUWDLQ�5LJKWV��
LQ�5HVSHFW�RI�6HFXULWLHV�+HOG�ZLWK�DQ�,QWHUPHGLDU\�

�³$SULO������SUHOLPLQDU\�GUDIW´�UHSURGXFHG�LQ�3UHOLPLQDU\�'RFXPHQW�1R�����
�

VXEPLWWHG�E\�WKH�3HUPDQHQW�%XUHDX�∗�
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'RFXPHQW�SUpOLPLQDLUH�1R����GH�PDL������
j�O¶LQWHQWLRQ�GH�OD�&RPPLVVLRQ�VSpFLDOH�VXU�OHV�WLWUHV�LQWHUPpGLpV�

�
3UHOLPLQDU\�'RFXPHQW�1R����RI�0D\������

IRU�WKH�DWWHQWLRQ�RI�WKH�6SHFLDO�&RPPLVVLRQ�RQ�LQGLUHFWO\�KHOG�VHFXULWLHV 

                                                
∗� &HWWH�1RWH�H[SOLFDWLYH�VH� IRQGH�VXU�XQ�0pPRUDQGXP�SUpSDUp�SDU�*X\�0RUWRQ��GpOpJDWLRQ�GX�5R\DXPH�8QL��

DLQVL�TXH�VXU�OHV�FRPPHQWDLUHV�SRUWDQW�VXU�OD�YHUVLRQ�SURYLVRLUH�GH�O¶DYDQW�SURMHW�GH�&RQYHQWLRQ�DGRSWp�SDU�OD�
&RPPLVVLRQ�VSpFLDOH�HQ�MDQYLHU�������YRLU�OH�'RF��SUpO��1R������/H�0pPRUDQGXP�GH�0��0RUWRQ��GH�PrPH�TXH�
WRXV�OHV�FRPPHQWDLUHV�UHoXV��RQW�pWp�pWXGLpV�SDU�OH�&RPLWp�GH�5pGDFWLRQ�ORUV�GH�VD�UpXQLRQ�GH�PDUV������j�
)UDQFIRUW��

∗� 7KLV�([SODQDWRU\�1RWH�LV�EDVHG�RQ�D�0HPRUDQGXP�SUHSDUHG�E\�*X\�0RUWRQ��8QLWHG�.LQJGRP�GHOHJDWLRQ��DQG�
RQ�WKH�FRPPHQWV�PDGH�RQ�WKH�SURYLVLRQDO�YHUVLRQ�RI�WKH�SUHOLPLQDU\�GUDIW�&RQYHQWLRQ�DGRSWHG�E\�WKH�6SHFLDO�
&RPPLVVLRQ� LQ�-DQXDU\�������VHH�3UHO��'RF��1R����� �0U�0RUWRQ¶V�0HPRUDQGXP�DV�ZHOO�DV�DOO�WKH�FRPPHQWV�
UHFHLYHG�ZHUH�H[DPLQHG�E\�WKH�'UDIWLQJ�&RPPLWWHH�DW�LWV�PHHWLQJ�LQ�0DUFK������LQ�)UDQNIXUW���



 

� � 3DJH���RI����

,�� ,QWURGXFWLRQ�

��� 7KLV�1RWH�FRQVLGHUV�WZR�VHWV�RI�LVVXHV�WKDW�KDYH�EHHQ�UDLVHG�DERXW�WKH�DSSOLFDWLRQ�
RI�WKH�35,0$�SULQFLSOH�ZLWKLQ�WKH�IUDPHZRUN�RI�WKH�IXWXUH�+DJXH�&RQYHQWLRQ�RQ�WKH�/DZ�
$SSOLFDEOH� WR� &HUWDLQ� 5LJKWV� LQ� 5HVSHFW� RI� 6HFXULWLHV� +HOG� ZLWK� DQ� ,QWHUPHGLDU\�� � 7KH�
LVVXHV�DGGUHVVHG� UHODWH� WR� WUDQVIHUV� LQYROYLQJ� WZR�RU�PRUH� LQWHUPHGLDULHV�DQG� IRFXV�RQ�
WZR� EDVLF� TXHVWLRQV�� )LUVW�� LV� LW� FRQFHLYDEOH� IRU� WKH� VDPH� WUDQVIHU� WR� EH� UHJDUGHG� DV�
LQYROYLQJ� WZR� RU� PRUH� ³UHOHYDQW� LQWHUPHGLDULHV´� WKHUHE\� OHDGLQJ� WR� WKH� DSSOLFDWLRQ� RI�
PRUH� WKDQ� RQH� 35,0$� ODZ"� � 2U� VKRXOG� WKH� SURSRVHG� &RQYHQWLRQ� VHHN� WR� DYRLG� WKLV�
SRVVLELOLW\�� JXDUDQWHHLQJ� WKH� DSSOLFDWLRQ� RI� RQH� 35,0$� ODZ"� � 6HFRQGO\�� ZKDW� DUH� WKH�
HIIHFWV�RI�SRVVLEOH�GLIIHUHQFHV�EHWZHHQ�UHOHYDQW�ODZV�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�D�GHIHFW�
LQ�WKH�FRQWUDFWXDO�YDOLGLW\�RI�D�WUDQVIHU�LPSDLUV�LWV�HIIHFWLYHQHVV�DV�D�WUDQVIHU�RI�SURSHUW\"��
7KHVH�WZR�LVVXHV�ZLOO�EH�DGGUHVVHG�VHSDUDWHO\�LQ�WKH�SUHVHQW�1RWH��

,,�� 7UDQVIHUV�LQYROYLQJ�WZR�RU�PRUH�LQWHUPHGLDULHV�

��� 7KH� ILUVW� VHW� RI� LVVXHV� PD\� EH� LOOXVWUDWHG� E\� WKH� IROORZLQJ� H[DPSOH�� � 6XSSRVH�
WKDW�±�

• ,QYHVWRU�$�KROGV�D�SRUWIROLR�RI�VHFXULWLHV�LQ�D�VHFXULWLHV�DFFRXQW�ZLWK�%DQN�;�
LQ�/RQGRQ��

• %DQN�;� LQ� WXUQ�KROGV� LWV� LQWHUHVWV� LQ� WKH� UHOHYDQW�NLQGV�RI� VHFXULWLHV� LQ�DQ�
DFFRXQW�ZLWK�LWV�LQWHUPHGLDU\��(XURSHDQ�,&6'��

• ,QYHVWRU�$� VHOOV� VRPH� RI� LWV� VHFXULWLHV� WR� ,QYHVWRU�%� DQG� WKH� UHVW� WR�
,QYHVWRU�&��

• ,QYHVWRU�%�KROGV�LWV�LQWHUHVWV�LQ�D�VHFXULWLHV�DFFRXQW�ZLWK�%DQN�<�LQ�3DULV��

• ,QYHVWRU�&� KROGV� LWV� LQWHUHVWV� LQ� DQ� DFFRXQW� ZLWK� %URNHU�=� LQ� 0LODQ��
%URNHU�=� LQ� WXUQ�KROGV� LWV� LQWHUHVWV� LQ� D�VHFXULWLHV� DFFRXQW�ZLWK�%DQN�<� LQ�
3DULV��

• %DQN�<�KROGV� LWV� LQWHUHVWV�LQ�WKH�UHOHYDQW�NLQGV�RI�VHFXULWLHV�LQ�DQ�DFFRXQW�
ZLWK�WKH�VDPH�(XURSHDQ�,&6'�DV�%DQN�;��

7KLV�IDFW�SDWWHUQ�FDQ�VFKHPDWLFDOO\�EH�GHSLFWHG�DV�IROORZV��



� � 3DJH���RI����

�

$�� 7KH�SUREOHP�RI�PXOWLSOH�³UHOHYDQW�LQWHUPHGLDULHV´�

��� 7KH� ILUVW� SUREOHP� LV� WKDW� RI� LGHQWLI\LQJ� ZKR� LV� WKH� ³UHOHYDQW� LQWHUPHGLDU\´�� � )RU�
H[DPSOH�� LQ� UHODWLRQ� WR� ,QYHVWRU�$¶V� WUDQVIHU� RI� VHFXULWLHV� WR� ,QYHVWRU�%�� LV� WKH� UHOHYDQW�
LQWHUPHGLDU\�%DQN�;��$¶V�LQWHUPHGLDU\��RU�%DQN�<��%¶V�LQWHUPHGLDU\�"�

��� )RU�OHJDO�V\VWHPV�ZKLFK�DQDO\VH�WKH� LQWHUHVW�KHOG� LQ�HDFK�VHFXULWLHV�DFFRXQW�DV�D�
VHSDUDWH�LQWHUHVW��WKLV�TXHVWLRQ�JLYHV�ULVH�WR�VRPH�FRPSOLFDWLRQ�DQG�IUDJPHQWDWLRQ�RI�WKH�
FRQIOLFW�RI� ODZV�DQDO\VLV��EXW�QRW� WR�DQ\� LQVXSHUDEOH�GLIILFXOWLHV�� �7DNLQJ�WKH�H[DPSOH�RI�
WKH�WUDQVIHU�IURP�,QYHVWRU�$�WR�,QYHVWRU�%��WKH�DQDO\VLV�XQGHU�35,0$�ZRXOG�EH�±�

• ZKHWKHU� ,QYHVWRU�%�DFTXLUHV�D� YDOLG� LQWHUHVW� LQ�%DQN�<¶V�SRRO�RI� FXVWRPHU�
VHFXULWLHV�KHOG�ZLWK�(XURSHDQ�,&6'�LV�D�PDWWHU�RI�)UHQFK�ODZ��DV�WKH�ODZ�RI�
WKH� LQWHUPHGLDU\� RQ� ZKRVH� ERRNV� ,QYHVWRU�%¶V� LQWHUHVWV� LQ� WKDW� SRRO� DUH�
UHFRUGHG��

• ZKHWKHU� ,QYHVWRU�$¶V� LQWHUHVW� LQ� %DQN�;¶V� SRRO� RI� FXVWRPHU� VHFXULWLHV� LV�
YDOLGO\� H[WLQJXLVKHG� LV� D� PDWWHU� RI� (QJOLVK� ODZ�� DV� WKH� ODZ� RI� WKH�
LQWHUPHGLDU\� RQ� ZKRVH� ERRNV� ,QYHVWRU�$¶V� LQWHUHVW� LQ� WKDW� SRRO� DUH�
UHFRUGHG��

• ZKHWKHU�WKH�DSSURSULDWH�SURSRUWLRQ�RI�%DQN�;¶V�LQWHUHVW�LQ�(XURSHDQ�,&6'¶V�
SRRO�RI�SDUWLFLSDQW¶V�VHFXULWLHV�LV�YDOLGO\�WUDQVIHUUHG�WR�%DQN�<�LV�D�PDWWHU�RI�
WKH� ODZ�RI�WKH�SODFH�RI�(XURSHDQ�,&6'��DV�WKH� ODZ�RI�WKH� LQWHUPHGLDU\�RQ�
ZKRVH�ERRNV�ERWK�%DQN�;¶V�DQG�%DQN�<¶V�LQWHUHVWV�DUH�UHFRUGHG��
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• ZKHWKHU� DQ\� GHIHFWV� XQGHU� (QJOLVK� ODZ� RU� (XURSHDQ� ,&6'¶V� ODZ� LQ� WKH�
HDUOLHU� HOHPHQWV� RI� WKH� WUDQVIHU� ZRXOG� IORZ� WKURXJK� VR� DV� WR� LPSDLU� RU�
LQYDOLGDWH�WKH�LQWHUHVW�RI�,QYHVWRU�%�ZLOO�EH�D�PDWWHU�RI�)UHQFK�ODZ���

,Q�RWKHU�ZRUGV�� WKH� DQVZHU� WR� WKH�TXHVWLRQ� ³ZKR� LV� WKH� UHOHYDQW� LQWHUPHGLDU\"´�GLIIHUV�
GHSHQGLQJ� RQ� WKH� SRUWLRQ� RI� WKH� RYHUDOO� WUDQVIHU�ZKLFK� LV� XQGHU� FRQVLGHUDWLRQ�� �:LWKLQ�
VXFK�D� IUDPHZRUN��35,0$�ZLOO�VLPSOLI\� WKH�FKRLFH�RI� ODZ� LVVXH�DQG� LPSURYH�FHUWDLQW\�DW�
HDFK�LQGLYLGXDO� OHYHO�RI�WKH�PXOWL�WLHUHG�KROGLQJ�V\VWHP�E\�VXEVWLWXWLQJ�D�VLQJOH�ODZ��L�H��
WKH�ODZ�RI�35,0$��IRU�WKH�PXOWLSOH�SRVVLELOLWLHV�WKDW�PXVW�QRZ�EH�FRQVLGHUHG�DW�HDFK�OHYHO�
�H�J�� ODZ�ZKHUH�FHUWLILFDWHV�DUH� ORFDWHG�� ODZ�RI� LVVXHU¶V� LQFRUSRUDWLRQ�� ODZ�RI� WKH�IRUXP��
35,0$��HWF�����)RU�WKH�XOWLPDWH�WUDQVIHUHH���SXUFKDVHU��,QYHVWRU�%�LQ�WKH�H[DPSOH�DERYH���
WKH�VXJJHVWHG�DSSURDFK�PHDQV�WKDW�KH�ZLOO�VWDUW�DVVHVVLQJ�KLV�SRVLWLRQ�E\�ORRNLQJ�DW�RQH�
VLQJOH� ODZ��)UHQFK�VXEVWDQWLYH� ODZ� LQ�WKH�H[DPSOH�DERYH��� �,I�DFFRUGLQJ�WR�WKDW�ODZ�WKH�
WUDQVIHUHH���SXUFKDVHU�FDQ�DFTXLUH�D�YDOLG� LQWHUHVW� LQ�WKH�SRRO�RI�KLV� LQWHUPHGLDU\¶V�SRRO�
RI� FXVWRPHU�VHFXULWLHV� LQGHSHQGHQWO\� RI� WKH�HDUOLHU� HOHPHQWV�RI� WKH� WUDQVIHU�� QR� IXUWKHU�
DVVHVVPHQW�LV�QHHGHG�WR�FRQVLGHU�KLV�SRVLWLRQ��LI��KRZHYHU��WKH�DSSOLFDEOH�ODZ�WDNHV�WKH�
SRVLWLRQ� WKDW� DQ\� GHIHFW� LQ� RQH� RI� WKH� HDUOLHU� HOHPHQWV� RI� WKH� WUDQVIHU� LPSDLUV� RU�
LQYDOLGDWHV� WKH� WUDQVIHUHH¶V���SXUFKDVHU¶V� LQWHUHVW�� WKHQ� D� IXUWKHU� DVVHVVPHQW� ZLOO� EH�
UHTXLUHG���,Q�RWKHU�ZRUGV��ZKHWKHU�WKH�WUDQVIHUHH���SXUFKDVHU�KDV�WR�UHWUDFH�WKH�VWHSV�RI�
DQ\� SUHYLRXVO\� HIIHFWXDWHG� WUDQVIHU� ZLOO� GHSHQG� RQ� WKH� VXEVWDQWLYH� ODZ� RI� LWV�
LQWHUPHGLDU\��

��� +RZHYHU�� IRU� OHJDO� V\VWHPV� ZKLFK� UHJDUG� WKH� LQWHUHVW� KHOG� E\� WKH�
WUDQVIHUHH���SXUFKDVHU� DV� WKH� VDPH� LWHP� RI� SURSHUW\� DV� WKDW� RULJLQDOO\� KHOG� E\� WKH�
WUDQVIHURU���VHOOHU�� WKLV�VWDJH�E\�VWDJH�DQDO\VLV�SUHVHQWV�D�JUHDWHU�SUREOHP�RI�SULQFLSOH��
KRZ�FDQ�WZR�GLIIHUHQW�ODZV�DSSO\�WR�SURSULHWDU\�DVSHFWV�RI�D�WUDQVIHU�RI�D�VLQJOH�LWHP�RI�
SURSHUW\"��

                                                
�� 6HH�5HSRUW� RQ� WKH� /DZ�$SSOLFDEOH� WR�'LVSRVLWLRQV� RI�6HFXULWLHV�+HOG�7KURXJK� ,QGLUHFW�+ROGLQJ�

6\VWHPV�� SUHSDUHG� E\� &KULVWRSKH� %HUQDVFRQL� �3UHO�� 'RF�� 1R� �� RI� 1RYHPEHU� ����� IRU� WKH�
DWWHQWLRQ�RI� WKH�:RUNLQJ�*URXS�RI� -DQXDU\��������SDJH����� IURP�ZKLFK� WKLV� DQDO\VLV� LV� WDNHQ�
�DQG� IURP�ZKLFK� WKH�SUREOHP�GLVFXVVHG� LV� VRPHWLPHV� UHIHUUHG� WR�DV� ³WKH�SDJH����SUREOHP´����
6HH�DOVR�3UHO��'RF��1R���RI�-XO\�������7HQWDWLYH�7H[W�RQ�.H\�3URYLVLRQV�IRU�D�)XWXUH�&RQYHQWLRQ�
RQ� WKH� /DZ� $SSOLFDEOH� WR� 3URSULHWDU\� 5LJKWV� LQ� ,QGLUHFWO\� +HOG� 6HFXULWLHV� ±� 6XJJHVWLRQV� IRU�
IXUWKHU� DPHQGPHQW� RI� WKH� WH[W� FRQWDLQHG� LQ� :RUNLQJ� 'RFXPHQW� 1R���� RI� WKH� -DQXDU\� �����
H[SHUWV�PHHWLQJ��ZLWK� EULHI� H[SODQDWRU\� FRPPHQWV�� VXEPLWWHG� E\� WKH� 3HUPDQHQW�%XUHDX� �WKH�
³DQQRWDWHG�-XO\������GUDIW´���S����WR����

�� $FFRUGLQJ� WR� VRPH� OHJDO� V\VWHPV�� WKH� UHOHYDQW� ULJKWV� DUH� GHHPHG� WR� EH� GLUHFWO\� WUDQVIHUUHG��
IURP� WKH� OHJDO� SRLQW� RI� YLHZ�� IURP� ,QYHVWRU�$� WR� ,QYHVWRU�%�� HYHQ� LI� WKH� LWHPV� UHODWLQJ� WR� WKH�
ULJKWV� DUH� DFWXDOO\� WUDQVIHUUHG� IURP�%DQN�;� WR� %DQN�<� YLD� WKHLU� PXWXDO� UHOHYDQW� LQWHUPHGLDU\�
�(XURSHDQ� ,&6'��� � ,Q�RWKHU�ZRUGV�� WKHVH� WUDQVDFWLRQV�DUH�GHHPHG� WR�EH�QRW� IRXU�GLVSRVLWLRQV�
�����,QYHVWRU�$� WR� %DQN�;�� ����%DQN�;� WR� (XURSHDQ� ,&6'�� ����(XURSHDQ� ,&6'� WR� %DQN�<� DQG�
����%DQN�<� WR� ,QYHVWRU�%��� EXW� RQO\� RQH� GLVSRVLWLRQ� �,QYHVWRU�$� WR� ,QYHVWRU�%��� � 7KLV� LV�
SDUWLFXODUO\�WKH�FDVH�ZKHUH�RQO\�WKH�LQYHVWRUV�DUH�UHJDUGHG�DV�RZQHUV�RI�WKH�VHFXULWLHV�LVVXHG�E\�
WKH�LVVXHU�DQG�WKH�³LQWHUPHGLDULHV´�GR�QRW�KDYH�WKHLU�RZQ�VXEVWDQWLYH�ULJKWV�RQ�WKH�VHFXULWLHV��
L�H�� ZKHUH� WKHUH� LV� D� GLUHFW� OHJDO� UHODWLRQVKLS� EHWZHHQ� WKH� LQYHVWRU� DQG� WKH� LVVXHU�� � 2Q� WKH�
FRQWUDU\��IURP�WKH� OHJDO�SHUVSHFWLYH�RI�RWKHU�6WDWHV��WKHVH�WUDQVDFWLRQV�DUH�GHHPHG�WR�EH�QRW�
RQH� GLVSRVLWLRQ� �,QYHVWRU�$� WR� ,QYHVWRU�%�� EXW� IRXU� GLVSRVLWLRQV� �DV� GHVFULEHG� DERYH����
8QGHUO\LQJ� WKLV� VWHS�E\�VWHS� DQDO\VLV� LV� WKH� QRWLRQ� WKDW� WKH� LQYHVWRU� KDV� QR� GLUHFW� OHJDO�
UHODWLRQVKLS�ZLWK�WKH�LVVXHU�RI�WKH�VHFXULWLHV���,QVWHDG��WKH�LQYHVWRU¶V�LQWHUHVW�LV�UHFRUGHG�RQ�WKH�
ERRNV�RI�DQ� LQWHUPHGLDU\��ZKLFK� LQ� WXUQ�KDV� LWV� LQWHUHVWV� UHFRUGHG�ZLWK�DQRWKHU� LQWHUPHGLDU\��
ZKLFK�LQ�WXUQ�KDV�LWV�LQWHUHVW�UHFRUGHG�ZLWK�DQRWKHU�LQWHUPHGLDU\�DQG�VR�RQ�XS�WKH�FKDLQ�XQWLO�DQ�
LQWHUPHGLDU\�LV�WKH�RZQHU�RI�WKH�VHFXULWLHV���7KHVH�LQGLUHFW�KROGLQJ�V\VWHPV��WKHUHIRUH��KDYH�RQH�
RU� PRUH� WLHUV� RI� LQWHUPHGLDULHV� EHWZHHQ� WKH� LVVXHU� DQG� LQYHVWRU�� ZKR� HDFK� KDV� LWV� RZQ�

 



� � 3DJH���RI����

%�� 6XJJHVWHG�XQLWDU\�VROXWLRQ�

��� ,Q� UHVSRQVH� WR� WKLV� GLIILFXOW\�� VRPH� H[SHUWV� KDYH� VXJJHVWHG� WKDW�� LQVWHDG� RI�
IROORZLQJ�WKH�VWDJH�E\�VWDJH�DQDO\VLV�SUHVHQWHG�DERYH��LQ�SDUDJUDSK�����WKH�35,0$�UXOH�
IRU� WUDQVIHUV� LQYROYLQJ�PRUH� WKDQ� RQH� LQWHUPHGLDU\� EH� IRUPXODWHG� E\� UHIHUHQFH� WR� RQH�
VLQJOH�ODZ���,Q�RWKHU�ZRUGV��ZKLOH�WKHVH�H[SHUWV�DJUHH�ZLWK�WKH�JHQHUDO�35,0$�SULQFLSOH��
WKH\�DOVR�DUJXH�WKDW�35,0$�VKRXOG�JR�IXUWKHU���7KH\�XUJH�WKDW��LQ�WKH�LQWHUHVWV�RI�FODULW\�
DQG� VLPSOLFLW\�� WKH� &RQYHQWLRQ� VKRXOG� SURYLGH� WKDW� D� VLQJOH� ODZ� JRYHUQV� SURSULHWDU\�
DVSHFWV�RI�DOO�VWDJHV�RI�D�WUDQVIHU�EHWZHHQ�SDUWLHV�ZKR�XVH�GLIIHUHQW� LQWHUPHGLDULHV�� �,Q�
SDUWLFXODU�� LW�KDV�EHHQ�VXJJHVWHG�WKDW�WKLV� ODZ�EH�WKH�ODZ�RI�WKH�6WDWH�RI�WKH�UHFLSLHQW¶V�
LQWHUPHGLDU\��� � 7KLV� XQLWDU\� VROXWLRQ� KDV� DOVR� EHHQ� UHIHUUHG� WR� DV� WKH� ³6XSHU�35,0$´�
DSSURDFK��DV�RQH�VLQJOH�ODZ�ZRXOG�RYHUULGH�DOO�WKH�LQGLYLGXDO�35,0$V�DW�HDFK�OHYHO�RI�WKH�
PXOWL�WLHUHG�KROGLQJ�V\VWHP��

��� 7KLV�VXJJHVWLRQ�KDV�WKH�DWWUDFWLRQ�RI�DSSDUHQW�VLPSOLFLW\���+RZHYHU��LW�DSSHDUV�WR�
PRYH� WKH� SUREOHP� HOVHZKHUH�� DQG� SRWHQWLDOO\� JLYH� ULVH� WR� JUHDWHU� XQFHUWDLQW\� WKDQ� WKH�
VWDJH�E\�VWDJH�DQDO\VLV��

��� ,Q� WKH� H[DPSOH� VHW� RXW� DERYH� �SDUDJUDSK����� WKLV� PD\� EH� LOOXVWUDWHG� E\�
FRQVLGHULQJ�WKH�SRVLWLRQ�RI�(XURSHDQ�,&6'���8QGHU�WKH�VWDJH�E\�VWDJH�DQDO\VLV�VXJJHVWHG�
LQ� 3UHOLPLQDU\� 'RFXPHQW� 1R��� DQG� WKH� FXUUHQW� VWUXFWXUH� RI� WKH� &RQYHQWLRQ�� (XURSHDQ�
,&6'�FDQ�EH�FRQILGHQW�WKDW�SURSULHWDU\�DVSHFWV�RI�WKH�WUDQVIHUV�ZKLFK� LW� LV� LQVWUXFWHG�WR�
PDNH�IURP�%DQN�;¶V�DFFRXQW�WR�%DQN�<¶V�DFFRXQW�ZLOO�EH�WUHDWHG�E\�FRXUWV�RI�RWKHU�6WDWHV�
DV� JRYHUQHG� E\� WKH� ODZ� RI� (XURSHDQ� ,&6'¶V� RZQ� MXULVGLFWLRQ� �WKH� UHDVRQ� EHLQJ� WKDW�
(XURSHDQ� ,&6'�ZRXOG� EH� WKH� UHOHYDQW� LQWHUPHGLDU\� IRU� ;� DQG� <��� � 8QGHU� WKH� ³XQLWDU\´�
IRUPXODWLRQ��E\�FRQWUDVW�±�

• (XURSHDQ� ,&6'� LV� XQOLNHO\� WR� NQRZ�� RU� WR� EH� LQ� D� SRVLWLRQ� WR� ILQG� RXW��
ZKHWKHU� WKH� WUDQVIHU� LV� SDUW� RI� D� WUDQVIHU�EHWZHHQ�SDUWLHV� XVLQJ� GLIIHUHQW�
LQWHUPHGLDULHV�DW�DQRWKHU�OHYHO��

• PRUH� VHULRXVO\� VWLOO�� HYHQ� LI� (XURSHDQ� ,&6'� ZHUH� DEOH� WR� REWDLQ� WKH�
QHFHVVDU\�LQIRUPDWLRQ�� LW�ZRXOG�GLVFRYHU�WKDW�WKH�VLQJOH�WUDQVIHU�DFURVV�LWV�
RZQ� DFFRXQWV� LV� LQ� IDFW� JRYHUQHG� E\� WZR� GLIIHUHQW� V\VWHPV� RI� ODZ�� LQ�
UHODWLRQ� WR� WKH� VHFXULWLHV� WUDQVIHUUHG� WR� ,QYHVWRU�%�� E\� )UHQFK� ODZ� DV� WKH�
ODZ�RI�WKH� LQWHUPHGLDU\�RQ�ZKRVH�ERRNV�,QYHVWRU�%¶V� LQWHUHVW� LV�UHFRUGHG��
DQG�LQ�UHODWLRQ�WR�WKH�VHFXULWLHV�WUDQVIHUUHG�WR�,QYHVWRU�&��E\�,WDOLDQ�ODZ�DV�
WKH� ODZ� RI� WKH� LQWHUPHGLDU\� RQ� ZKRVH� ERRNV� ,QYHVWRU�&¶V� LQWHUHVW� LV�
UHFRUGHG��

��� 7KXV� WKH� VXJJHVWHG� ³XQLWDU\´� VROXWLRQ� GRHV� QRW� DFKLHYH� JUHDWHU� VLPSOLFLW\� RU�
FODULW\� DQG� GRHV� QRW� UHPRYH� WKH� SRVVLELOLW\� RI� GLIIHUHQW� ODZV� EHLQJ� UHOHYDQW� WR� D� VLQJOH�
WUDQVIHU���,WV�PDLQ�HIIHFW�DSSHDUV�WR�EH�WR�VKLIW�WKH�EXUGHQ�RI�DQ\�XQFHUWDLQW\�IURP�WKH��
�

                                                                                                                                                   

VXEVWDQWLYH� ULJKW� LQ� UHODWLRQ� WR� LWV� LQWHUPHGLDU\� KLJKHU� XS� LQ� WKH� FKDLQ�� � 8QGHU� WKLV� W\SH� RI�
KROGLQJ� SDWWHUQ�� ,QYHVWRU�$¶V� �L�H�� WKH� WUDQVIHURU¶V���VHOOHU¶V�� LQWHUHVW� FDQQRW� EH� WUDQVIHUUHG�
GLUHFWO\�WR�,QYHVWRU�%��L�H��WKH�WUDQVIHUHH���SXUFKDVHU���VLQFH�,QYHVWRU�$�QHYHU�KROGV�DQ�LQWHUHVW�
ZLWK� WKH� VDPH� LQWHUPHGLDU\� DV� ,QYHVWRU�%�� � 6HH� DOVR� WKH� FRPPHQWV� UHSURGXFHG� LQ� 3UHO��
'RF��1R����S�����HW�VHT��

�� 6HH�H�J��3UHO��'RF��1R���RI�-XO\�������RS��FLW���IRRWQRWH�����S����WR����
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LPPHGLDWH� SDUWLHV� WR� WKH� GLVSRVLWLRQ� LQ� TXHVWLRQ� WR� LQWHUPHGLDULHV�� SDUWLFXODUO\� WKRVH�
LQYROYHG�LQ�WKH�PLGGOH�VWDJHV�RI�WKH�WUDQVIHU��

���� 7KLV�UHVXOW�DSSHDUV�LQ�SULQFLSOH�WR�EH�HUURQHRXV���7KH�SDUWLHV�WR�WKH�WUDQVDFWLRQ�DUH�
LQ�D�SRVLWLRQ�WR�LQYHVWLJDWH�WKH�FKDLQ�RI�WUDQVIHU�LI�WKH\�VR�FKRRVH��WR�LGHQWLI\�DQG�HQVXUH�
FRPSOLDQFH�ZLWK�DOO�UHOHYDQW�ODZV�DQG�WR�QHJRWLDWH�DSSURSULDWH�FRQWUDFWXDO�SURYLVLRQV�ZLWK�
HDFK�RWKHU�DQG�ZLWK�WKH�LQWHUPHGLDULHV�ZKRVH�VHUYLFHV�WKH\�FKRRVH�WR�HPSOR\���7KH\�DUH�
WKHUHIRUH� WKH� SDUWLHV� EHVW� SODFHG� ERWK� WR� DVVHVV� DQ\� ULVN� DQG� WR� SURWHFW� WKHPVHOYHV�
DJDLQVW� LW�� �%\�FRQWUDVW�� LQWHUPHGLDULHV� LQYROYHG� LQ� WKH�PLGGOH�VWDJHV�RI�VXFK�D�WUDQVIHU�
DUH�YHU\�XQOLNHO\�WR�EH�DEOH�WR�LQYHVWLJDWH�WKH�KROGLQJ�SDWWHUQV�DW�RWKHU� OHYHOV���$JDLQVW�
WKLV� EDFNJURXQG�� LW� ZRXOG� VHHP� FRQWUDU\� WR� SULQFLSOH�� DQG� WR� WKH� FHUWDLQW\� DQG�
SUHGLFWDELOLW\�ZKLFK�WKH�&RQYHQWLRQ�DLPV�WR�SURGXFH��WKDW�SDUWLHV� LQ�WKLV�SRVLWLRQ�VKRXOG�
EH� H[SRVHG� WR� WKH� HIIHFW� RI� UXOHV� RI� SURSHUW\� ODZ� RI� D� MXULVGLFWLRQ� RI� ZKLFK� WKH\� DUH�
XQDZDUH�� DQG�� HYHQ� LI� WKH� DSSURSULDWH� LQYHVWLJDWLRQ� ZHUH� WKHRUHWLFDOO\� SRVVLEOH�� WKH�
FRPSOLFDWLRQV� DULVLQJ� IURP� DQ\� VLJQLILFDQW� YROXPH� RI� WUDQVIHUV� EHWZHHQ� WKH� FXVWRPHU�
VHFXULWLHV�DFFRXQWV�RI�PDMRU�EDQNV�ZRXOG�PDNH�LW�TXLWH�XQUHDOLVWLF�LQ�SUDFWLFH���0RUHRYHU��
WKH� VXJJHVWLRQ�ZRXOG�DSSHDU� WR�KDYH� WKH� UHVXOW� WKDW� WKH� ODZ�JRYHUQLQJ� WKH�SURSULHWDU\�
DVSHFWV�RI�WKH�HDUOLHU�VWDJHV�RI�WKH�WUDQVIHU�LV�IL[HG�RQO\�UHWURVSHFWLYHO\��DW�WKH�WLPH�WKDW�
HDFK�VWDJH�RFFXUV�LW�ZLOO�DSSHDU�WR�EH�JRYHUQHG�E\�RQH�ODZ��EXW�WKLV�ZLOO�EH�UHSODFHG�E\�D�
GLIIHUHQW� ODZ� ZKHQ� LW� EHFRPHV� FOHDU� WKDW� DQ� XOWLPDWH� WUDQVIHUHH� KROGLQJ� WKURXJK� DQ�
LQWHUPHGLDU\�LQ�D�GLIIHUHQW�MXULVGLFWLRQ�LV�LQYROYHG���)LQDOO\��D�IXUWKHU�GLIILFXOW\�PHQWLRQHG�
E\� WKH� RSSRQHQWV� RI� WKH� XQLWDU\� VROXWLRQ� DULVHV� IURP� WKH� IDFW� WKDW� VRPH� LQWHUPHGLDWH�
WUDQVIHUV� ZLOO� EH� FRPSRVLWH� WUDQVIHUV� RI� VHFXULWLHV� LQ� WKH� FRXUVH� RI� WUDQVPLVVLRQ� WR� D�
QXPEHU� RI� GLIIHUHQW� XOWLPDWH� WUDQVIHUHHV� ZKR� KROG� WKURXJK� LQWHUPHGLDULHV� LQ� GLIIHUHQW�
MXULVGLFWLRQV�� � ,Q� VXFK� D� FDVH� LW� PD\� QRW� EH� SRVVLEOH� WR� LGHQWLI\� ZKLFK� VHFXULWLHV� DUH�
DWWULEXWDEOH� WR� ZKLFK� XOWLPDWH� WUDQVIHUHH�� OHDYLQJ� WKH� SRVLWLRQ� RQ� JRYHUQLQJ� ODZ� TXLWH�
XQFOHDU��

&�� 7KH�SUREOHP�RI�³GRXEOH�LQWHUHVWV´�

���� &RPPHQWDWRUV� ZKR� DUH� FRQFHUQHG� DERXW� WKH� SRVVLELOLW\� RI� PXOWLSOH� UHOHYDQW�
LQWHUPHGLDULHV�� LQFOXGLQJ�VRPH�ZKR�DGYRFDWH�D�³XQLWDU\´�VROXWLRQ��SRLQW�RXW�WKDW�RQH�RI�
WKH�FRQVHTXHQFHV�RI�D�V\VWHP�ZKLFK�DFNQRZOHGJHV�WZR�RU�PRUH�UHOHYDQW�LQWHUPHGLDULHV�
LV�WKDW�WKHUH�FDQ�EH�WZR�³RZQHUV´�RI�WKH�VDPH�³VHFXULWLHV´���,Q�WKH�H[DPSOH�TXRWHG�DERYH�
�SDUDJUDSK����� LI� %DQN�;¶V� GHELWLQJ� RI� LQYHVWRU�$¶V� LQWHUHVW� ZHUH� LQYDOLG� DV� D�PDWWHU� RI�
(QJOLVK� ODZ�� EXW� %DQN�<¶V� FUHGLW� RI� VHFXULWLHV� WR� ,QYHVWRU�%¶V� DFFRXQW� ZHUH� YDOLG� DV� D�
PDWWHU�RI�)UHQFK�ODZ��ERWK�,QYHVWRU�$�DQG�,QYHVWRU�%�ZRXOG�UHJDUG�WKHPVHOYHV�DV�RZQHUV�
RI�WKH�VHFXULWLHV�DQG�ERWK�ZRXOG�EH�MXVWLILHG�XQGHU�WKH�DSSOLFDEOH� ODZ��EXW�WKHUH�FDQQRW�
ORJLFDOO\�EH�HQRXJK�VHFXULWLHV�WR�VDWLVI\�ERWK�HQWLWOHPHQWV��

���� 7KLV� GLIILFXOW\�� UHDO� WKRXJK� LW� LV�� LV� E\� QR� PHDQV� XQIDPLOLDU� LQ� WKH� FRQWH[W� RI�
FRPSOH[� WUDQVIHUV� RI� LQWDQJLEOH� SURSHUW\�� � )RU� H[DPSOH�� D� SHUVRQ� ZKR� DFTXLUHV� D�
QHJRWLDEOH�LQVWUXPHQW�LQ�JRRG�IDLWK��IRU�YDOXH�DQG�ZLWKRXW�QRWLFH�RI�DQ\�GHIHFW�LQ�WKH�WLWOH�
RI�KLV�WUDQVIHURU�DFTXLUHV�D�WLWOH�WR�WKH�LQVWUXPHQW�ZKLFK�LV�JRRG�DJDLQVW�DOO�WKH�ZRUOG��EXW�
WKLV� GRHV� QRW� PHDQ� WKDW� SULRU� SDUWLHV� DUH� GHSULYHG� RI� DOO� ULJKWV�� � ,Q� WKH� FRQWH[W� RI�
VHFXULWLHV� WUDQVIHUV�� VLPLODU� GLIILFXOWLHV� FDQ� DULVH�XQGHU� WKH� VDPH� ODZ�� � 7R�JLYH� EXW� RQH�
H[DPSOH��XQGHU�(QJOLVK�ODZ��ZKHUH�±��

�D�� D�FRPSDQ\�UHFHLYHV�ZKDW�SXUSRUWV�WR�EH�D�WUDQVIHU�RI�VKDUHV�IURP�/� WR�0�
�EXW�LV�LQ�IDFW�D�IRUJHG�WUDQVIHU��DQG�LVVXHV�D�FHUWLILFDWH�LQ�WKH�QDPH�RI�0��
DQG�

�E�� 1�WDNHV�D�WUDQVIHU�RI�WKH�VKDUHV�IURP�0�LQ�UHOLDQFH�RQ�WKH�FHUWLILFDWH��



� � 3DJH���RI����

WKHQ�/�FDQ�LQVLVW�WKDW�WKH�VKDUHV�EH�UHVWRUHG�LQWR�KLV�QDPH��EHFDXVH�D�IRUJHG�WUDQVIHU�LV�
LQYDOLG��ZKLOH�1�FDQ�DOVR�LQVLVW�RQ�UHWDLQLQJ�KLV�VKDUHV��EHFDXVH�KH�LV�HQWLWOHG�WR�UHO\�RQ�
WKH�FHUWLILFDWH� LVVXHG�WR�0��� �6LQFH�WKH�³QHZ´�VKDUHV�KDYH�QRW�EHHQ�YDOLGO\�FUHDWHG��WKH�
RQO\� VROXWLRQ� WR� WKLV� GLIILFXOW\� LV� IRU� WKH� FRPSDQ\� LWVHOI� �RU� LWV� UHJLVWUDUV�� LI� WKH\� DUH�
UHVSRQVLEOH�IRU�WKH�IDLOXUH�WR�GHWHFW�WKH�IRUJHG�WUDQVIHU��WR�SXUFKDVH�VKDUHV�IURP�DQRWKHU�
KROGHU�DQG�UHJLVWHU�WKHP�LQ�WKH�QDPH�RI�1��

���� 7KH� DQDO\VLV� DSSHDUV� WR� EH� VLPLODU� LQ� WKH� FDVH� RI� WKH� H[DPSOH� JLYHQ� DERYH� �LQ�
SDUDJUDSK�������7KH�IDFW�WKDW�ERWK�,QYHVWRU�$�DQG�,QYHVWRU�%�KDYH�VHFXULWLHV�SXUSRUWHGO\�
FUHGLWHG�WR�WKHLU�UHVSHFWLYH�DFFRXQWV�GRHV�QRW�PHDQ�WKDW�DGGLWLRQDO�VHFXULWLHV�KDYH�EHHQ�
YDOLGO\�FUHDWHG��EXW� LW�PD\�DFFXUDWHO\�UHIOHFW�WKH�IDFW�WKDW�ERWK�KDYH�ULJKWV�DJDLQVW�WKHLU�
LQWHUPHGLDULHV�ZKLFK�LQ�HDFK�FDVH�DUH�YDOLG�XQGHU�WKH�DSSOLFDEOH�ODZ���+RZHYHU��RQO\�RQH�
RI�WKH�LQWHUPHGLDULHV�FDQ�KDYH�VXIILFLHQW�XQGHUO\LQJ�VHFXULWLHV��RU�ULJKWV�WR�VHFXULWLHV��WR�
EDFN�WKH�ULJKWV�RI� LWV� LQYHVWRU� �RU�� LQ�SUDFWLFH�� LWV� LQYHVWRU�DFFRXQW�KROGHUV�FROOHFWLYHO\����
7KH�LQWHUPHGLDU\�ZKLFK�KDV�LQVXIILFLHQW�VHFXULWLHV�WR�EDFN�YDOLGO\�FUHDWHG�ULJKWV�ZLOO�LWVHOI�
QHHG� WR� SXUFKDVH� VHFXULWLHV� WR� HOLPLQDWH� WKH� GLVFUHSDQF\�� � ,I� LW� LV� XQDEOH� WR�GR� VR�� WKH�
FRQVHTXHQFHV� RI� WKH� GHILFLHQF\� ZLOO� GHSHQG� RQ� WKH� LQVROYHQF\� ODZ� DSSOLFDEOH� WR� WKH�
LQVROYHQF\�RI�WKH�LQWHUPHGLDU\�FRQFHUQHG��

'�� &RQWUDFWXDO�YDOLGLW\�YV�YDOLGLW\�RI�µUHDO¶�WUDQVIHU�

���� 4XHVWLRQV�KDYH�DOVR�EHHQ�UDLVHG�DV�WR�WKH�HIIHFW�RQ�WKH�IXQFWLRQLQJ�RI�WKH�35,0$�
SULQFLSOH�RI�ODZV�ZKLFK�GLVWLQJXLVK�EHWZHHQ�WKH�FRQWUDFWXDO�DJUHHPHQW�IRU�D�WUDQVIHU�DQG�
WKH� WUDQVIHU�DV�D� WUDQVIHU� RI�SURSHUW\� �RU� µUHDO¶� WUDQVIHU��� �7KH� OHJDO�EDFNJURXQG�WR� WKLV�
VHFRQG� VHW� RI� LVVXHV�PD\� EH� SRUWUD\HG� DV� IROORZV�� ,Q� VRPH� OHJDO� V\VWHPV� �VXFK� DV� LQ�
FRPPRQ�ODZ�V\VWHPV���)UDQFH��DQG�-DSDQ����WKH�ODZ�SURYLGHV�IRU�WKH�SDVVLQJ�RI�PRYDEOH�
SURSHUW\�XSRQ�WKH�FRQFOXVLRQ�RI�D�FRQWUDFW�LPSO\LQJ�VXFK�WUDQVIHU��VXFK�DV�D�FRQWUDFW�RI�
VDOH��� �2WKHU� V\VWHPV�� KRZHYHU�� UHTXLUH�DQ�DGGLWLRQDO� WHUP�RU� DJUHHPHQW�SURYLGLQJ� IRU�
WKH�WUDQVIHU�RI�SURSHUW\��L�H��D�µUHDO¶�DJUHHPHQW����)RU�WKRVH�6WDWHV�ZKLFK�±�OLNH�*HUPDQ\��
WKH� 1HWKHUODQGV� DQG� 6ZLW]HUODQG� ±� GLVWLQJXLVK� EHWZHHQ� WKH� XQGHUO\LQJ� �H�J�� VDOHV��
FRQWUDFW�DQG�DQ�DGGLWLRQDO�µUHDO¶�DJUHHPHQW�WUDQVIHUULQJ�SURSHUW\�WR�WKH�EX\HU��D�IXUWKHU�
LVVXH� DULVHV�� ZKDW� LV� WKH� UHODWLRQVKLS� EHWZHHQ� WKH� XQGHUO\LQJ� FRQWUDFW� DQG� WKH� µUHDO¶�
DJUHHPHQW"�

                                                
�� ,Q�(QJODQG��IRU�H[DPSOH��DQ�DJUHHPHQW� IRU�WKH�VDOH�RI�VSHFLILF�JRRGV� LGHQWLILHG�DW�WKH�WLPH�RI�

WKH�VDOH�ZLOO�JHQHUDOO\�RSHUDWH�WR�WUDQVIHU�WLWOH�ZLWKRXW�DQ\�IXUWKHU�LQVWUXPHQW�RI�WUDQVIHU���7KH�
SRVLWLRQ� IRU� VHFXULWLHV� LV� GLIIHUHQW�� � ,Q� JHQHUDO�� WUDQVIHU� RI� WLWOH� ZLOO� UHTXLUH� DQ� LQVWUXPHQW� RI�
WUDQVIHU� VHSDUDWH� IURP� WKH� DJUHHPHQW� IRU� VDOH�� IRU� EHDUHU� VHFXULWLHV� WKH� GHOLYHU\� RI� WKH�
FHUWLILFDWH�UHSUHVHQWLQJ�WKH�VHFXULWLHV�ZLOO�EH�QHFHVVDU\�WR�WUDQVIHU�WLWOH��

�� $UW�������RI�WKH�)UHQFK�&LYLO�&RGH���7KLV�EHLQJ�VDLG��RQH�KDV�WR�HPSKDVLVH�WKDW�XQGHU�)UHQFK�
ODZ�WKLV�JHQHUDO�SULQFLSOH�GRHV�QRW�DSSO\�WR�GHPDWHULDOLVHG�VHFXULWLHV��

�� $UW������ RI� WKH� -DSDQHVH� &LYLO� &RGH�� VHH� H�J�� 0�� <RNR\DPD�� /H� WUDQVIHUW� GH� OD� SURSULpWp�
LPPRELOLqUH�HW�VRQ�RSSRVDELOLWp�HQ�GURLW�FLYLO�MDSRQDLV��5HY�,QW�'URLW�&RPS�������S������HW�VHT����
+LURVKL� 2GD�� -DSDQHVH� /DZ�� �QG� HGLWLRQ�� 2[IRUG� 8QLYHULW\� 3UHVV�� 2[IRUG� ������ S�������� +DQV�
3HWHU�0DUXWVFKNH��(LQI�KUXQJ�LQ�GDV�MDSDQLVFKH�5HFKW��%HFN��0�QFKHQ�������S�������

�� )RU� D� (XURSHDQ� FRPSDUDWLYH� ODZ� DQDO\VLV� RI� WKH� IROORZLQJ� LVVXHV�� VHH� H�J�� 8OULFK� 'UREQLJ��
7UDQVIHU�RI�3URSHUW\��LQ��+DUWNDPS���+HVVHOLQN���+RQGLXV���-RXVWUD���GX�3HUURQ��HGV���7RZDUGV�D�
(XURSHDQ� &LYLO� &RGH�� �QG� 5HYLVHG� DQG� ([SDQGHG� (GLWLRQ�� ����� $UV� $HTXL� /LEUL� ±� 1LMPHJHQ��
S������ HW� VHT�� � 'UREQLJ� HSLWRPLVHV� WKH� DOWHUQDWLYH� DSSURDFKHV� E\� WKH� FDWFKZRUGV� µXQLWDU\�
FRQVHQW¶�RU�µGRXEOH�FRQVHQW¶��S��������



� � 3DJH���RI����

���� 7KH�DQVZHU�LV�REYLRXV�IRU�DQ�LQYDOLGLW\�DIIHFWLQJ�WKH�µUHDO¶�DJUHHPHQW�RQO\��VXFK�D�
GHIHFW�SUHYHQWV�WKH�SXUSRUWHG�SHUIRUPDQFH�RI�WKH�VHOOHU¶V�REOLJDWLRQ�WR�SDVV�SURSHUW\�WR�
WKH�EX\HU����+RZHYHU��WKH�REOLJDWLRQ�DV�VXFK�DULVLQJ�IURP�WKH�XQGHUO\LQJ�FRQWUDFW�RI�VDOH�
LV� QRW� DIIHFWHG�� DQG� WKH� VHOOHU� UHPDLQV�REOLJHG� WR�SHUIRUP� WKH� FRQWUDFW�� � 7KH�PDWWHU� LV�
TXLWH�FRQWURYHUVLDO�LQ�WKH�UHYHUVH�VLWXDWLRQ�ZKHUH�RQO\�WKH�XQGHUO\LQJ�FRQWUDFW�LV�DIIHFWHG�
E\� DQ� LQLWLDO� RU� D� VXEVHTXHQW� LQYDOLGLW\�� GRHV� VXFK� DQ� LQYDOLGLW\� H[WHQG� WR� WKH� µUHDO¶�
DJUHHPHQW��ZKLFK�DIWHU�DOO�� LV�EXW�D�³IODQNLQJ´�DJUHHPHQW"� �8QGHU�D� ILUVW�JURXS�RI� OHJDO�
V\VWHPV�� WKH� UHDO� DJUHHPHQW� LV�PDGH� GHSHQGHQW� XSRQ� WKH� OHJDO� IDWH� RI� WKH� XQGHUO\LQJ�
FRQWUDFW�DV�LWV�FDXVD��GRFWULQH�RI�FDXVDOLW\���XQGHU�D�VHFRQG�JURXS�RI�OHJDO�V\VWHPV��WKH�
YDOLGLW\� RI� WKH� µUHDO¶� DJUHHPHQW� LV� GHWHUPLQHG� LQGHSHQGHQWO\� �GRFWULQH� RI� DEVWUDFWLRQ����
:KHUHDV�WKH�ILUVW�V\VWHP�LV�DSSOLHG��IRU�H[DPSOH��LQ�WKH�1HWKHUODQGV��DQG�6ZLW]HUODQG����
WKH�VHFRQG�V\VWHP�LV�DSSOLHG�LQ�*HUPDQ\����

���� 7R� SXW� WKH� SUREOHP� LQ� WKH� FRQWH[W� RI� LQGLUHFWO\� KHOG� VHFXULWLHV�� ZKDW� LV�� LQ� D�
V\VWHP�WKDW�IROORZV�WKH�GRXEOH�FRQVHQW�DSSURDFK��L�H��GLVWLQJXLVKHV�EHWZHHQ�FRQWUDFWXDO�
DQG� µUHDO¶�WUDQVIHU�YDOLGLW\���WKH�HIIHFW�RI�D�SRVVLEOH�GLVKDUPRQ\�EHWZHHQ�WKH�35,0$� ODZ�
�JRYHUQLQJ�WKH�SURSULHWDU\�DVSHFWV�RI�WKH�WUDQVDFWLRQ��DQG�WKH�OH[�FRQWUDFWXV��JRYHUQLQJ�
WKH�XQGHUO\LQJ�FRQWUDFW�"�

���� ,I� XQGHU� WKH� UHOHYDQW� 35,0$� ODZ� DQ\� GHIHFW� LQ� WKH� FRQWUDFWXDO� YDOLGLW\� RI� WKH�
WUDQVIHU�DJUHHPHQW�SUHFOXGHV�LW�IURP�KDYLQJ�DQ\�HIIHFW�DV�D�WUDQVIHU�RI�SURSHUW\��GRFWULQH�
RI� FDXVDOLW\��� WKH� GLVWLQFWLRQ� FUHDWHV� QR� DGGLWLRQDO� GLIILFXOWLHV� EH\RQG� WKRVH� DOUHDG\�
GLVFXVVHG�DERYH��VHH�,,��$�DQG�,,��%��� �,Q�RWKHU�ZRUGV�� IRU�HDFK�VHSDUDWH�SRUWLRQ�RI�WKH�
RYHUDOO� WUDQVIHU�� WKH� UHOHYDQW� 35,0$� ODZ� GHWHUPLQHV� ZKHWKHU� WKH� UHVSHFWLYH� WUDQVIHUHH�
JHWV�D�YDOLG�LQWHUHVW���2QH�PD\�PHUHO\�DGG�WKDW�WKLV�LVVXH�GRHV�QRW�RQO\�DULVH�LQ�UHODWLRQ�
WR�D�WUDQVIHU�LPSO\LQJ�VHYHUDO�LQWHUPHGLDULHV��EXW�DOVR�ZKHQ�$�DQG�%�DUH�KROGLQJ�WKURXJK�
WKH�VDPH�LQWHUPHGLDU\��

���� 7KH�SRVLWLRQ� LV�D� OLWWOH�PRUH�FRPSOLFDWHG�ZKHUH�WKH�35,0$�ODZ�GRHV�FRQWHPSODWH�
WKDW�D�WUDQVIHU�PD\�EH�YDOLG�DV�D�WUDQVIHU�RI�SURSHUW\��D�³UHDO´�WUDQVIHU��HYHQ�LI�EDVHG�RQ�
DQ� LQYDOLG�FRQWUDFW� �GRFWULQH�RI�DEVWUDFWLRQ��� �7KH�EDVLF� UHVXOW�RI� WKH�&RQYHQWLRQ�±� WKDW�
WKH� FRXUWV� RI� WKH� IRUXP�PXVW� GHWHUPLQH� PDWWHUV� RI� SURSHUW\� ODZ� E\� UHIHUHQFH� WR� WKH�
35,0$� ODZ�±�ZRXOG�FRQWLQXH�WR�DSSO\��DQG�WKLV�ZRXOG�EH� WKH�FDVH�HYHQ� LI� WKH�GRPHVWLF�
ODZ�RI�WKH�IRUXP�GLG�QRW�FRQWHPSODWH�WKH�SRVVLELOLW\�RI�D�WUDQVIHU�WKDW�ZDV�HIIHFWLYH�DV�D�
WUDQVIHU�QRWZLWKVWDQGLQJ�FRQWUDFWXDO�SUREOHPV���:KHUH�WKH�GLVWLQFWLRQ�PLJKW�PDWWHU� LV�LQ�
UHODWLRQ� WR� WKH�TXHVWLRQ�ZKHWKHU�D�GHIHFW�DW�DQ�HDUO\�VWDJH� LQ�D�PXOWLSOH� WUDQVIHU� FRXOG�
IORZ� WKURXJK� VR� DV� WR� LPSDLU� WKH� YDOLGLW\� RI� LQWHUHVWV� SXUSRUWHGO\� DFTXLUHG� DW� D� ODWHU�
VWDJH���,I�LQ�WKH�FDVH�RI�VXFK�D�WUDQVIHU�±�

                                                
�� 6HH�'UREQLJ��RS��FLW���IRRWQRWH�����S������HW�VHT����
�� 6HH�$UW�������SDU����%:��OHYHULQJ�NUDFKWHQV�JHOGLJH�WLWHO�±�GHOLYHU\�SXUVXDQW�WR�D�YDOLG�WLWOH���
��� )RU�PRYDEOH�SURSHUW\��WKH�SULQFLSOH�LV�QRW�H[SUHVVO\�VSHOOHG�RXW�E\�WKH�&LYLO�&RGH�EXW�KDV�EHHQ�

HVWDEOLVKHG�E\�WKH�6ZLVV�6XSUHPH�&RXUW�LQ�D�IXQGDPHQWDO�GHFLVLRQ�����,,�������ZKLFK�KDV�EHHQ�
FRQILUPHG�VXEVHTXHQWO\�����,,�������

��� 7KLV�LV�QRW�H[SUHVVO\�VSHOOHG�RXW�E\�WKH�&LYLO�&RGH�EXW�LV�LPSOLHG�DQG�LV�WKH�XQDQLPRXV�YLHZ�RI�
ERWK�ZULWHUV�DQG� WKH� FRXUWV�� �7KH�SULQFLSOH�RI� DEVWUDFWLRQ�PD\�ZHOO�EH� UHJDUGHG�DV�D�JHQHUDO�
IHDWXUH�RI�*HUPDQ�ODZ�VLQFH�LW�SHUPHDWHV�VHYHUDO�ILHOGV�RI�ODZ���,W�DSSOLHV�WR�DOO�WUDQVIHUV�RI�IXOO�
RU�OLPLWHG�ULJKWV�LQ�WKLQJV��FODLPV�DQG�ULJKWV��



� � 3DJH����RI����

�D�� WKH� ODZ� RI� WKH� RULJLQDWLQJ� WUDQVIHURU� �$� LQ� WKH� H[DPSOH� JLYHQ� DW�
SDUDJUDSK���� UHFRJQLVHG� WKH� YDOLGLW\� RI� D� WUDQVIHU� QRWZLWKVWDQGLQJ�
FRQWUDFWXDO�GHIHFWV��EXW��

�E�� WKH� ODZ�RI� WKH�XOWLPDWH� UHFLSLHQW� �VD\�%� LQ� WKH�H[DPSOH��QRW� RQO\�GLG�QRW�
UHFRJQLVH�WKLV�SRVVLELOLW\�XQGHU�LWV�GRPHVWLF�ODZ��EXW�DOVR�SHUPLWWHG�D�SDUW\�
WR�DQ�HDUOLHU�WUDQVIHU��$�LQ�WKLV�FDVH��WR�DVVHUW�WKDW�WKH�GHIHFW�JDYH�KLP�D�
ULJKW�VXSHULRU�WR�%¶V��QRWZLWKVWDQGLQJ�WKDW�WKH�ODZ�ZKLFK�LW�ZRXOG�RUGLQDULO\�
UHJDUG�DV�DSSOLFDEOH�WR�SURSHUW\�LVVXHV�WRRN�D�GLIIHUHQW�YLHZ��

WKHQ�WKH�RULJLQDO�WUDQVIHURU��$��PLJKW�VXFFHHG�LQ�WUDFLQJ�KLV�FODLP�WKURXJK�DQG�WKH�IRUXP�
ZRXOG�KDYH� WR� UHFRJQLVH� WKH� UHVXOWLQJ�GHIHFW� LQ�%¶V� WLWOH�� � ,W� VKRXOG�EH�QRWHG��KRZHYHU��
WKDW� WKLV� UHVXOW� FRXOG� RQO\� DULVH� LI� WKH� UHFLSLHQW¶V� MXULVGLFWLRQ� ZHUH� D� QRQ�&RQWUDFWLQJ�
6WDWH�� VLQFH�� LI� LW�ZHUH�D�&RQWUDFWLQJ�6WDWH�� LW�ZRXOG�KDYH� WR�DSSO\� WKH�&RQYHQWLRQ� UXOH�
LQVWHDG�RI� LWV�SUHYLRXV�UXOH�VXPPDULVHG� LQ��E��DERYH�� �,I� WKH�&RQYHQWLRQ�FRPPDQGV�WKH�
OHYHO� RI� DFFHSWDQFH� ZKLFK� LV� KRSHG� IRU�� WKHUHIRUH�� LW� VHHPV� TXHVWLRQDEOH� ZKHWKHU� WKLV�
LVVXH�ZLOO�EH�RQH�RI�JUHDW�SUDFWLFDO�LPSRUWDQFH��

,,,�� &RQFOXVLRQV�

���� 7KLV�1RWH�VXJJHVWV�WKDW�LQ�WKH�FDVH�RI�WUDQVIHUV�LQYROYLQJ�VHYHUDO�LQWHUPHGLDULHV��

�D�� WKH�³UHOHYDQW�LQWHUPHGLDU\´�VKRXOG�EH�DVVHVVHG�VHSDUDWHO\�EXW�DFFRUGLQJ�WR�
D� FRPPRQ� VWDQGDUG� �L�H�� 35,0$�� IRU� HDFK� SRUWLRQ� RI� WKH� RYHUDOO� WUDQVIHU�
DQG� WKDW� WKH� SUREOHP� RI� ³GRXEOH� LQWHUHVWV´� GRHV� QRW� VHHP� WR� JHQHUDWH�
LQVXUPRXQWDEOH�GLIILFXOWLHV�LQ�WKH�FRQWH[W�RI�LQGLUHFWO\�KHOG�VHFXULWLHV��DQG�

�E�� SRVVLEOH�GLIIHUHQFHV�DPRQJ�OHJDO�V\VWHPV�RQ�WKH�TXHVWLRQ�ZKHWKHU�D�GHIHFW�
LQ� WKH� FRQWUDFWXDO� YDOLGLW\� RI� D� WUDQVIHU� LPSDLUV� LWV� HIIHFWLYHQHVV� DV� D�
WUDQVIHU� RU� SURSHUW\� GR� QRW� DSSHDU� WR� JHQHUDWH� DQ\� QHZ� SUREOHPV�ZKLFK�
DUH�VSHFLILF�WR�WKH�FRQWH[W�RI�LQGLUHFWO\�KHOG�VHFXULWLHV��

���� ,W�JRHV�ZLWKRXW�VD\LQJ�WKDW�WKH�YLHZV�H[SUHVVHG�LQ�WKLV�1RWH�DQG�WKH�FRQFOXVLRQV�
VXJJHVWHG�DERYH�DUH�WR�EH�DWWULEXWHG�WR�WKH�3HUPDQHQW�%XUHDX�RQO\�� �,Q�RUGHU� WR�DOORZ�
WKH� 'UDIWLQJ� &RPPLWWHH� WR� IXUWKHU� DVVHVV� WKH� LVVXHV� UDLVHG� LQ� WKLV� 1RWH� DW� LWV� QH[W�
PHHWLQJ�LQ�/RQGRQ��0D\��������WKH�3HUPDQHQW�%XUHDX�LQYLWHV�0HPEHU�6WDWHV�DQG�
REVHUYHUV� WR� FRQVLGHU� WKHVH� LVVXHV� LQ� GHWDLO� DQG� WR� VSHFLILFDOO\� FRPPHQW� RQ�
WKHP�LQ�WKHLU�REVHUYDWLRQV�RQ�WKH�³$SULO������SUHOLPLQDU\�GUDIW´��ZKLFK�DUH�WR�
EH� VXEPLWWHG�EHIRUH�:HGQHVGD\����0D\������� IRU� WKH�DWWHQWLRQ�RI�&KULVWRSKH�
%HUQDVFRQL��)LUVW�6HFUHWDU\��DW�WKH�IROORZLQJ�H�PDLO�DGGUHVV��FE#KFFK�QO���
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