ANWERS TO THE QUESTIONARY

1.1 Ministry of Justice of the Republic of Serbia has formed a working group that is intensively working on preparation of the Law on Enforcement of the Hague Convention on Civil Aspects of International Child Abduction from 1980, and which adoption is planned during the year 2011. Regarding the Convention from 1996, the Republic of Serbia is not a member of that Convention, but the Ministry of Justice is taking measures of coordination to ensure that the competent ministry (Ministry of Labor and Social Policy) will complete as soon as possible the procedure of preparation of the law on approval of that Convention, as well as the one related to adoption.
1.2 In the procedure following the declared revision, the Supreme Court of Cassation in Belgrade has made the decision that proclaimed the revision, in capacity of extraordinary legal remedy, as not allowed.

From the court practice in the Republic of Serbia, of courts that are competent to act in this field, it is clear that the proceedings related to return of abducted children are taken very seriously, with special importance attached to it, as well as to urgency of the proceedings.

In that line, the Supreme Court of Cassation has made decision related to unallowable declaration of revision, that reduces the duration of the procedure that is conducted in accordance with provisions of the Hague Convention from 1980, and contributes to legal security and certainty.   
1.3 The issue of enforcement of the Hague Convention is permanent topic of expert conferences and trainings whose organizer or participant is the Ministry of Justice and representatives of courts that deal with this matter. 

On 3rd and 4th February 2011, in Belgrade, the regional conference was held related to application of the Hague Convention, where representatives of central authorities, courts, centers of social work from the whole region have participated. Contribution of the experts of the Hague Convention was of the highest importance.

The Ministry of Justice intends to implement conclusions from that conference in the Draft Law, in the forthcoming period. 

2.1. In the previous practice there were no cases of big difficulties in cooperation with High Contractual Parties in enforcement of the Hague Convention from 1980.

2.2. We have no impression that rejection of the request that the Republic of Serbia has sent to Central Authority of another Contractual Party was a consequence of avoidance of the Convention.

3.1. There were no special difficulties that would make us worry. The cooperation was mostly correct.

3.2. Regarding the application of Article 7 of the Convention there were no problems. We are constantly working on improvement of practice of local central authority and in cooperation with central authorities of other countries.

3.3. There were no difficulties in interpretation or in application.

3.4. There were no problems in concrete cases. However, general problem in functioning of the system of free legal aid for domestic and foreign citizens is present. Rendering of free legal aid in proceedings is provided to a person who has no sufficient resources to engage the attorney himself, of which he/she must presents evidences of his/her social status. Solution of this problem is anticipated in adoption of the Law on Free Legal Aid that is expected during this year. The national strategy for providing of free legal aid is adopted. Within the context of application of the Hague Convention of 1980, the problem is free representation of domestic citizens, who, considering the financial situation in the Republic of Serbia, cannot afford to pay for representation in courts of those members of the Convention that made reservation on Article 26 of the Convention.

3.5. No

3.6. Difficulties to establish whereabouts of a child might appear, at the first place, if the request of return is not completed (assumed place of stay is not mentioned, contact persons that might provide additional information are not mentioned…). The police, that is very cooperative, is engaged to assist.

3.7. Serbian Central Authority shall first independently take all available measures to determine the exact place where the child is staying (for example if nothing is mentioned in the request as place of assumed stay, the central executive authority informs about it the Ministry of Interior and request information about crossing of the state border).

3.8. There are no such regional agreements, and there is border control with all neighboring countries (former SFRY). Direct contacts are being improved.

3.9. All information and data that the Central Authority has obtained are delivered, including the opinion of the child whereabouts if there is any indication about it, negative for the best interest of the child. In case of undoubted information that the child is in another country, the case is immediately delivered to the Central Authority of that state and the Applicant of the request is immediately notified about it.

3.10. Serbian Central Authority had no case of cooperation with external agencies. Therefore, we had no example for good or bad practice related to this issue.

3.11. In its daily work, Serbian Central Authority communicates with foreign Central Authorities and uses opportunity for exchange of experience and obtaining of new information about good practice through handling with concrete cases. Also, professional conferences with the topic of application of the Hague Convention of 1980 make great opportunity for direct contact with foreign central authorities and establishing of cooperation in the full scale. One of conclusions from the recently held regional conference is that there is a need to include judges and representatives of Central Authority of the Republic of Serbia in Hague network of judges.

3.12. One of the topics at the regional conference held in Belgrade on 3rd and 4th February 2011 was networking of judges and central authorities and that subject was also included in conclusions from the conference. Republic of Serbia is initiating the procedure to elevate cooperation of countries in the region to such level to ensure more efficient enforcement of Hague Convention 1980, and initial steps were made at the mentioned conference. 

3.13. Each method that improve communication and its regular maintenance is useful and that is one of the reasons why Republic of Serbia insists that regional cooperation between central authorities, or countries, should be regulated both by bilateral and regional international agreements between those countries.

3.14. Serbian Central Authority shall submit the required statistical data within the next two weeks.

3.15. There is a general need to organize enforcement of the Hague Convention in all member states in such way that central authorities will perform their functions and authorities in such manner to ensure the best efficient mode of making of decision related to return of a child. Accordingly, we consider that all members whose opinion is that enforcement of the Hague Convention will be improved by enacting of domestic law on enforcement of the Convention, should consider this option and experience of countries that already have such law.

4.1. Text of the Draft Law on Enforcement of the Hague Convention 1980 anticipates concentrated competence of four First Instance Courts and one Second Instance Court. Custodian authorities will be specialized as well as police services. We expect significant improvement in application of Hague Convention upon adoption of this Law.

4.2. In the Republic of Serbia, the Law on Extrajudicial Procedure is applied to the procedure conducted in accordance with provisions of Hague Convention and Law on Civil Procedure subsidiary. Rules of extrajudicial procedure do not prevent making of decision within period of six weeks. However, in practices this period is longer than six weeks. Strict defining of the procedure-function of all state authorities and defining of strict dead line for the procedure, non allowing of extraordinary legal remedies etc, in the Law on Enforcement of the Hague Convention, are those steps designed to secure efficient procedure and making of valid decision related to return of a child within the period of six weeks.

5.1. There are cases of referring to family violence and in such case the court evaluates offered evidences and makes decision if the claim is justified or not, in line with Article 13 of the Convention, and decision on return of a child depends on it also. Such cases were sporadic in previous practice. 

5.2. 

a)  Considering that the best interest and integrity of child is the central issue, the court examines carefully each statement in this procedure, related to family violence. The claim referring to family violence must be serious in sense of existence of appropriate supporting documentation-evidences (like medical documentation, court decision, police documentation…). The court evaluates adequacy of the claim, in accordance with the offered evidences and if the court establish that there are elements of violence on side of applicant of the request, it shall reject to issue order for return of child.

b)  The court is restricted to examine relevant facts (if there is a sentence of a foreign court, police documentation and similar…). All those facts might be established very promptly by efficient cooperation of central executing authorities and it should not slow down the procedure.

c)  Findings and opinion of competent medical, psychiatric, psychology, and social experts serve as precious evidence material for the court. Unnecessary delay is avoided in such way that the court defines a short dead line to experts for giving of presenting findings and opinion.

5.3. The court shall take and carefully evaluate the statement of child considering its age and mental development, if the conditions for that are fulfilled, in the first place, if there is suspicion that the criminal offence of family violence is committed. The Central Authority may at the same time initiate the criminal proceedings before the competent public prosecutor, but also another civil procedure where measures of child protection from family violence are established. 

5.4. The court shall apply emergency procedure of mutual legal assistance (through central executing authority), and with states, with which appropriate international agreements exist, direct communication between courts is possible. Institutes of mutual legal assistance enable presentation of any evidence including expert investigation. In Serbian law, a judge interprets content of foreign law, and he/she can request information from the Ministry of Justice about it. 

5.5. Does not exist.

5.6. Analogies and discrepancies between the High Contracting Parties, in our opinion, may be related to the following issues:

- whether the child return will have adverse impact on its integrity or not, in context of the manner in which that fact is established. Possible discrepancies might be avoided if the manner to prove existence of violence complies with certain standards that eliminate any doubt.

5.7. No

6.1. At the meetings with representatives of competent courts, the Central Authority was especially stressing the importance of child protection. That protection includes involvement into the procedure and taking of measures by the Centre for Social Work, and especially: urgent inspection of social conditions in which the child is living and vulnerability of the child’s best interests, giving of opinion to the court is it necessary to take provisional protection measures, including provisional taking away of child until the final judicial decision. The court shall, as necessary measure, order appropriate police action, in cooperation with the Centre for Social Work.

6.2. The Central Authority shall, immediately upon irrevocability of the court decision ordering the child return, notify the Central Authority of a member state by using of all available means of communication, and obligatorily the parent from whom the child was taken away.

6.3. If reasons for concern would exist, related to possible risks for child upon the return, our Central Authority shall indicate to foreign Central Authority, in the letter covering the irrevocable court decision about the return, to possible risks and require taking of appropriate measures of child protection.

6.4. There were no cases of direct communication between domestic judges and foreign judges in practice, related to the issue of safety of the child return.

6.5. It has been concluded that ratification of the Convention from 1996 is necessary, among other issues for taking of measures of children protection and parental responsibility, and due to these reasons the procedure for adopting of the law for ratification of this Convention will be completed soon.

6.6. There were no such cases. If impossibility of the return would be a consequence of jeopardized safety of child or parent, than our Central Authority would take measures described in the answer 6.3.

6.7. There is no need to take any measure due to direct application of the legal rule of free access to court. If custody over a child is entrusted to the parent from whom the child was taken away, the parent who has abducted the child may submit the request for review.

6.8. Our Central Authority shall, in cooperation with foreign Central Authority, monitor the enforcement of protection measures upon the child return. In any case, we support the recommendation related to sending of information about the taken measures of the child protection.

7.1. The court shall present appropriate evidences. When the abductor present evidences, the court shall ex officio, using all available evidences and in cooperation with the Central Authority, check complete living condition and social status of the child.

7.2. Referring to Article 13 or Article 20, always leads to extension of the procedure considering that the child interest is imposing it, and the measures that reduce the delay to minimum imply efficient action by all competent authorities.

7.3.

a) The court shall take statement from the child and see if the child is against the return.

b) Maturity of the child shall be evaluated by experts-psychologists from the Centre for Social Work or, if required, court experts of appropriate profession.

c) The court shall refuse return of the child, based on the child’s rejection to return, if the court evaluate that the return would be in obvious conflict with the best interests of the child. From example from the practice, a child had clearly and seriously stated in the competent court that it will commit suicide at the moment of its return to the country from which it was taken away, and the court has, having faith in statement of the child, rejected to give order for return.

7.4. Other instruments shall not have impact on the mode of consideration of the child will.

7.5. By more efficient acting of court, other authorities and services.

7.6. In the practice of the Central Authority there were no cases of refusal of return with reference to Article 20.

7.7. We have no other comments.

8.1. No special difficulties were observed in application of Article 15 of the Convention.

8.2. Only inefficient application of Article 15 might lead to unnecessary delays in the procedure.

8.3. We are not aware of such case. We stress that we are trying to establish such system of relations with the High Contracting Parties where direct judicial communication in application of Article 15 will be a good practice.

9.1. Abolition of visas for traveling into countries of EU eliminates this problem regarding our citizens.

9.2. We did not have a single case related to request of asylum or recognition of refugee status. In that line, we stress that we would apply the Convention in equal manner and under equal conditions to each applicant, regardless if it is a person requesting the asylum, recognition of refugee status, and regardless if it is local or foreign citizen. We understand the Convention in the sense that it is important to establish regular place of residence of a child and facilitate return of the child to the country of regular place of residence, regardless of the citizenship.

9.3. We do not have such experiences.

9.4. We do not have such experiences.

10.1. ________________

10.2. In the soonest time the Central Authority of the Republic of Serbia shall send statements of acceptance of admission related to: Bulgaria, Albania, Dominican Republic, San Marino, Paraguay, Armenia, Seashell Islands, Morocco, Gabon, and Singapore. 

10.3. ___________

11.1. The Central Authority and other involved state authorities are using Guides to good practice in its daily activities.

11.2. Guides to Good Practice are applied in order to improve practical functioning of all competent authorities and are available to everyone on the web page of the Hague Conference.

11.3. We consider that it would be very useful to publish the Guide in national languages of all State Parties.

11.4. We find that it would be useful to designate a special part of the Guide to mechanisms of acquiring of the right to free legal aid.

11.5. We consider that the fifth part of the Guide that is in preparation is very useful and that it will serve to the High Contracting Parties, especially to those countries where amicable settlement of disputes is not developed enough, as the case is in the Republic of Serbia.

12.1. Provisions of the UN Convention on the Rights of the Child are always applied when issue of the best interest of the child is raised in the procedure of application of the Hague Convention from 1980.

12.2. We have no comments.

13.1.

a) The Hague Convention from 1980 enjoys positive publicity in Serbia, and significant efforts are made to achieve even better results.

b) There was no public debate in the National Assembly of the Republic of Serbia,

13.2. The Central Authority of Serbia assess that it is required to continue in future with permanent informing of public about the Hague Convention 1980, with use of all available modern information systems.

14.1. ____________

14.2. The Convention from 1996 cannot be applied until it is approved in Serbian parliament. The Convention that was not ratified could not be applied since in provision of Article 16 of the Constitution of the Republic of Serbia it is stipulated that only ratified international treaties represent integral part of Serbian legal system. International standards incorporated in this Convention may be applied, and until the Convention will be ratified there is a possibility to incorporate some solutions from the Convention in bilateral treaties.

15. _________

16. _________

17. _________

18.1. We are intensively working on preparation of the Draft Law that will facilitate enforcement of the Hague Convention in the most efficient manner, including the Right to Visit the child across the border.

18.2. There was no conference dedicated to interpretation of Article 21. See answer 18.1.

18.3. We have not considered especially the Right to Visit with other states. Applications for achieving of the right to visit the child in Serbia upon decision of a foreign court are sporadic. Judgments of domestic courts related to the right to visit the child in states members of the Convention were problematic in some cases (in one particular case with Switzerland)

18.4. See 18.3.

19.1. 

a) Acceptance of the parent who was not deprived of the parental rights by the court decision is required for permanent international removal, in accordance with provisions of the Family Law of the Republic of Serbia. Parents will decide by mutual agreement about the regular place of abode of the child. In case of discrepancy between the parents, the court shall make decision related to that issue. In case of need of provisional stay of a parent in Serbia, police authority may approve the provisional stay, in accordance with Article 32 of the Law on Foreigners.

b) Permit of state authorities is not required.

19.2. SEE 19.1

19.3. We have no information of such decisions.

19.4. The source of law for the state authorities applying the law, when international removal of family is concerned, is the Law on Foreigners and approved international treaties, which is not the case with the mentioned declaration or with conclusions from any international forum.

20.1. We have no information about disturbing cases referred to in the Convention from 1980.

20.2. No

20.3. We consider that in order to protect children interest from taking away across the border and in order to enable to parents the right to cross border visits, it is absolutely useful that as many states as possible access to the Hague Convention from 1980.

20.4. No

20.5. We have no suggestions.

20.6. We have no special comments and observations.

21.1. We have no comments.

21.2. On 3rd and 04th February 2011, the regional conference about application of the Hague Convention was held in Belgrade, where representatives of Central Authorities, courts, centers for social work from the whole region have participated and presentations made by experts of the Hague Conference had invaluable importance. Intention of the Ministry of Justice in the forthcoming period is to implement conclusions from that conference into the Draft Law.

22.1. Republic of Serbia considers as precious all forms of assistance provided by the Permanent Bureau both of professional and technical nature. Data bases at the web site of the Hague Conference are very useful for procedures of application of the Convention 1980. Data bases are designed in such way to be easily accessible and data contained therein are detailed, and especially useful is the structure of basis that facilitates easy orientation in the web site.

22.2. We have no special proposals.

23.1. The issue that should be, in our opinion, especially considered is the relation between the need to reduce the procedure of return, ie urgency and the best interest of the child, ie justice.

23.2. So far, we have no special proposals, and if would have it we would have sent it before the session of the Special Committee.
