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The "functional-equivalent" approach 
 
 
Extracts from the Guide to Enactment of the UNCITRAL Model Law on Electronic 
Commerce (1996), available at: < http://www.uncitral.org >. 
 
 
“[…] 
 
15.  The Model Law is based on the recognition that legal requirements prescribing the 
use of traditional paper-based documentation constitute the main obstacle to the 
development of modern means of communication. In the preparation of the Model 
Law, consideration was given to the possibility of dealing with impediments to the use 
of electronic commerce posed by such requirements in national laws by way of an 
extension of the scope of such notions as "writing", "signature" and "original", with a 
view to encompassing computer-based techniques. Such an approach is used in a 
number of existing legal instruments, e.g., article 7 of the UNCITRAL Model Law on 
International Commercial Arbitration and article 13 of the United Nations Convention 
on Contracts for the International Sale of Goods. It was observed that the Model Law 
should permit States to adapt their domestic legislation to developments in 
communications technology applicable to trade law without necessitating the 
wholesale removal of the paper-based requirements themselves or disturbing the legal 
concepts and approaches underlying those requirements. At the same time, it was 
said that the electronic fulfilment of writing requirements might in some cases 
necessitate the development of new rules. This was due to one of many distinctions 
between EDI messages and paper-based documents, namely, that the latter were 
readable by the human eye, while the former were not so readable unless reduced to 
paper or displayed on a screen.  
 
 
 
16.  The Model Law thus relies on a new approach, sometimes referred to as the 
"functional equivalent approach", which is based on an analysis of the purposes and 
functions of the traditional paper-based requirement with a view to determining how 
those purposes or functions could be fulfilled through electronic -commerce 
techniques. For example, among the functions served by a paper document are the 
following: to provide that a document would be legible by all; to provide that a 
document would remain unaltered over time; to allow for the reproduction of a 
document so that each party would hold a copy of the same data; to allow for the 
authentication of data by means of a signature; and to provide that a document 
would be in a form acceptable to public authorities and courts. It should be noted 
that in respect of all of the above-mentioned functions of paper, electronic records 
can provide the same level of security as paper and, in most cases, a much higher 
degree of reliability and speed, especially with respect to the identification of the 
source and content of the data, provided that a number of technical and legal 
requirements are met. However, the adoption of the functional-equivalent approach 
should not result in imposing on users of electronic commerce more stringent 
standards of security (and the related costs) than in a paper-based environment.  
 
 
17. A data message, in and of itself, cannot be regarded as an equivalent of a paper 
document in that it is of a different nature and does not necessarily perform all 
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conceivable functions of a paper document. That is why the Model Law adopted a 
flexible standard, taking into account the various layers of existing requirements in a 
paper-based environment: when adopting the "functional-equivalent" approach, 
attention was given to the existing hierarchy of form requirements, which provides 
distinct levels of reliability, traceability and unalterability with respect to paper-based 
documents. For example, the requirement that data be presented in written form 
(which constitutes a "threshold requirement") is not to be confused with more 
stringent requirements such as "signed writing", "signed original" or "authenticated 
legal act".  
 
 
18.  The Model Law does not attempt to define a computer-based equivalent to any 
kind of paper document. Instead, it singles out basic functions of paper-based form 
requirements, with a view to providing criteria which, once they are met by data 
messages, enable such data messages to enjoy the same level of legal recognition as 
corresponding paper documents performing the same function. It should be noted that 
the functional-equivalent approach has been taken in articles 6 to 8 of the Model Law 
with respect to the concepts of "writing", "signature" and "original" but not with 
respect to other legal concepts dealt with in the Model Law. For example, article 10 
does not attempt to create a functional equivalent of existing storage requirements.  
 
 
[…]”. 
 


