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Report of the Special Commission
I Introduction

As the result of a resolution adopted at the 1960 Session
of the Conference!, the Conference took the first step
in a comprehensive study of the broad field of inter-
national litigation, i.e. the study of the service abroad of
judicial and extrajudicial documents. Three fundamental
areas are involved within the broad field: theinternational
aspects of the commencement of litigation; the interna-
tional aspects of the adjudicative process; and the inter-
national aspects of the enforcement of a final judgment.
The first and second of these areas had been considered
by the Conference as early as 1904 leading to a Conven-
tion on Civil Procedure of 17 July, 1905, which dealt
with service of documents abroad and the securing of
evidence abroad. These two areas were again reviewed in
1954 leading to a revised Convention on Civil Procedure
of 1 March, 1954.

The resolution of the Ninth Session required, in effect,
the re-study of that part of the 1954 Convention
(Chapter I) which dealt with service of documents. At
the Tenth Session in 1964, Chapter I of the 1954 Con-
vention was revised. Also, the third of these areas, the re-
cognition and enforcement of foreign judgments was ex-
plored by the Conference. This had not been included
in either the 1905 or the 1954 Conventions.

A Convention on the Service of Documents was comple-
ted. This has been ratified by the United Kingdom and
by the United States; ratification is under way in several
other Member States and it is anticipated that the Con-
vention will be in force early in 1969.

In addition, considerable progress was effected on a Con-
vention on the Recognition and Enforcement of Judg-
ments and a Special Session was organized in 1966 to
complete a final draft. This Draft, and a separate Proto-
col, will be further discussed at the Eleventh Session in
October 1968. ;

Because of the substantial success of the Convention on
the Service of Documents, the United States proposed
to complete the re-study and to include in the agenda of
the Eleventh Session, the second of the areas listed above
in the form of a revision of Chapter II of the 1954 Con-
vention.

The United States, in support of its proposal, prepared
a careful supporting Memorandum which suggested

1 Actes et Documents de la Neuviéme session, Vol. I p. 314,

the framework of a proposed programme. This con-
cluded—

a methods to improve and simplify the use of letters
rogatory;

b inclusion of other techniques for the taking of evi-
dence abroad;

¢ methods to reconcile the differing legal philosophies
of the Civil Law, Common Law and other systems with
respect to the taking of evidence;

d methods to satisfy doctrines of judicial sovereignty;
and

e methods to assure that evidence taken abroad would
be of maximum use in the forum where the action was
pending.

Following the decision of the Member Governments
to include this topic on the agenda, the Secretariat of
the Conference prepared a Questionnaire to Govern-
ments which sought replies within the ambit of the points
mentioned above. An explanatory analysis prepared by
the Secretariat, a copy of the Memorandum of the
United States, and a list of existing bilateral conven-
tions on the topic were attached to the Questionnaire.
A Special Commission of FExperts was convened to
meet at The Hague from June the 17th to June the 22nd,
1968. Thirteen Members of the Conference, namely
Austria, Belgium, Denmark, Finland, France, the Ger-
man Federal Republic, Luxemburg, the Netherlands,
Spain, Switzerland, the United Arab Republic, the
United Kingdom and the United States sent an expert
representative to the Meeting. Ten full sessions were
held.

Dr Hans Arnold of the German Federal Republic was
elected Chairman. Judge Abdel Salam Balbaa of the
United Arab Republic was elected Vice-Chairman. Mr
Philip W. Amram of the United States was elected Rap-
porteur. Two drafting Committees were appointed. Pro-
fessor Berthold Goldman of France was appointed Chair-
man of the Committee which drafted the articles on let-
ters of request: Mr Amram was appointed Chairman of
the Committee which drafted the articles on consuls
and commissioners. Each of these officers of the Spe-
cial Commission participated actively in the debates, in
his separate capacity as the Expert of his country.
Prior to the opening of the Special Commission, the
Secretariat had received and had transmitted to the Mem-
ber Governments the responses to the Questionnaire
which had been thus far received from Member Govern-
ments. At the opening session newly-received responses
from several other Governments were distributed.
The Special Commission was honoured by the presence
of Mr de Winter, President of the Conference, who wel-
comed the Experts present in the name of the Nether-
lands Standing Government Committee. Mr de Winter
emphasized that it was not essential that the Special
Commission prepare a text of a draft convention for the
October Session. However, the work of the Special Com-
mission proceeded so effectively that a draft text was
prepared, in both French and English, which is the
subject-matter of this Report.

The Commission decided promptly to subdivide its work
into three sections: first to consider the improvement of
the existing system of letters of request; second, to con-
sider the scope of the right of diplomatic and consular
agents to take evidence; third, to consider the scope of
the right of commissioners to take evidence.

The Commission recognized the immense value of the
network of bilateral conventions negotiated by the United
Kingdom beginning in 1922 and these were frequently
referred to throughout the meeting.

It was also agreed that specific attention must be given
to the question of the application of compulsion against
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an unwilling witness and to the recognition of the privi-
leges and exemptions of a witness from the duty to
appear, to take an oath, or to produce evidence.
The Special Commission approached its task in the
framework of revising Chapter II of the 1954 Conven-
tion by a method parallelling the method used in 1964
when Chapter I was revised. As a result, there was im-
mediate agreement that the ‘Central Authority’ concept
used in the revision of Chapter I should be incorporated
where possible in the proposed revision of Chapter II.
Finally, the Chairman summed up the task of the Spe-
cial Commission most skilfully in his statement that the
techniques for the taking of evidence must be ‘utilizable’
in the eyes of the State where the lawsuit is pending and
must also be ‘tolerable’ in the eyes of the State where the
evidence is to be taken.

II The fundamental questions involved

As stated above, there are three possible devices for
the taking of evidence abroad: (1) letters of request (2)
the use of consuls and (3) the use of commissioners.
Every country represented on the Special Commission,
and every country which answered the Questionnaire,
recognizes and applies the device of letters of request.
Here, the task of the Commission was merely to ‘im-
prove’ the existing practice, particularly in the areas of
transmission, reduction of formalities, the languags
and translation problems, the privileges and immunities
of witnesses and the form of the execution of the let-
ters. No basic questions of legal philosophy and govern-
mental concepts of sovereignty were presented.

To the contrary, the other two devices directly present
these basic questions. Depending on each country’s legal
philosophy and concepts of sovereignty, practically every
permutation and combination of possible rules presently
exists.

A few illustrations will suffice. The internal law and
practice of some countries give unlimited freedom to a
foreign consul or to a commissioner appointed by a for-
eign court to take evidence of anyone without com-
pulsion. The internal law and practice of some countries
forbid a consul or a commissioner from taking any evi-
dence from anyone. The internal law and practice of
some countries permit a consul to take evidence, but
only of his own nationals, or sometimes nationals of
third countries, other than the State where he is post-
ed, or sometimes only if the witness testifies without
an oath.

Speaking in the broadest and over-simplified terms the
problem may be stated in the framework of a ‘Common
Law rule’, and a ‘Civil Law rule’.

Under the Common Law system the preparation of the
case for trial and the obtaining of the necessary evidence
of the witness is not a function of the judge or of the ju-
dicial machinery. It is the function of the parties and
their lawyers, who do so on a ‘private’ basis. Under the
Civil Law system, the obtaining of the evidence is a func-
tion of the judge or of the judicial machinery, in which
the parties and their lawyers may be permitted to assist,
but on a ‘public’ basis.

Because of this difference, the act of taking evidence
in a Common Law country of a willing person, without
compulsion, and without a breach of the peace, in aid of
a foreign proceeding, is a purely private matter, in which
the host country has no interest and in which it dozs not
wish to participate. To the contrary, the same act in a
Civil Law country may be a public matter, and may con-
stitute the performance of a public judicial act by an un-
authorized person. It may violate the ‘judicial sovereign-
ty’ of the host country, unless official permission is
obtained.

The letter of request, of course, poses no question, be-
cause it is performed by the judge or his nominee in
the State of execution. It is the action of a consul or a
commissioner which poses the question.

The task of the Special Commission, therefore, was to
harmonize these different concepts, and to locate a pro-
cedural device which would be acceptable to all the
differing systems and which would provide the maximum
in practical benefits.

The Rapporteur is of the opinion that this Report can be
written most effectively by an article by article analysis
of the proposed text of the draft Convention. In the dis-
cussion of each article the problems which were debated
during its drafting can be presented and analyzed.
Articles 1 to 12 cover letters of request (‘commissions
rogatoires’) and revise articles 8 to 16 of the 1954 Con-
vention. Articles 13 to 17 are entirely new and govern
the power of consuls to take evidence. Articles 18 to 20
are also entirely new and cover the power of commission-
ers to take evidence. .

Articles 21 to 30 provide general clauses.

On the recommendation of the Chairman, the Commis-
sion agreed to proceed within the framework of the
Questionnaire and the Responses and three Working
Documents: (1) the 1954 Convention, (2) the Conven-
tion on Service of Documents, and (3) a draft Conven-
tion submitted by the Rapporteur and based largely
upon the existing United Kingdom bilateral Conventions.

III Chapter I — Letters of request, articles 1 to 12

Article 1

The opening phrase of article 1 immediately precipitated
a spirited debate on the scope of the Convention. There
was no disagreement that the Convention should be
limited to ‘civil and commercial matters’ but there was
debate on the definition of a ‘civil and commercial mat-
ter’ and on the definition of ‘obtaining evidence’.
Reference had been made, in the opening discussion, to
certain ‘grey areas’ where there might be a difference
of opinion, under the internal law of a particular State,
as to whether a particular matter was ‘civil or commer-
cial’.

However, the Convention on Service of Documents had
used the phrase ‘civil and commercial matters’ without
definition, after this identical debate 1. The 1954 Conven-
tion itself had done the same: the initial 1905 Convention
on Civil Procedure had done the same; and the draft
Convention on Recognition and Enforcement of Judg-
ments had done the same. For over 60 years the Confe-
rence’s Conventions had worked effectively without
any need for a specific definition. The United Kingdom
Expert knew of no case in 40 years in which there had
ever been a disagreement with any of its Convention
Partners as to whether a particular request dealt with a
‘civil or commercial matter’, this phrase being used in

-all of the United Kingdom bilateral Conventions with-

out definition.

A suggestion to permit the State of execution to decide
unilaterally whether the matter was ‘civil or commercial’
and to refuse a request for evidence was therefore re-
jected. President de Winter and the Secretary-General

1 Actes et Documents de la Dixiéme session, Vol. 111, p. 79-80; 159-168.
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both pointed out that it would be contrary to the historic
policy of the Conference to include a definition or to in-
clude a rule of conflicts to resolve a dispute between two
States on such an issue.

Reference was also made to article 9, paragraph 2 of the
1954 Convention providing for the use of diplomatic
negotiations for the resolution of any disputes in the
application of the Convention. This is repeated in article
30 of the present Draft. '

Article 1 accordingly follows the historic pattern. There
is no definition of ‘civil or commercial matters’.
Article 1 then limits the issuance of letters of request to
‘judicial’ authorities of the State of origin, and provides
that they shall be issued in accordance with the provi-
sions of its internal law. These provisions are copied ver-
batim from the 1954 Convention, to make it clear that
no change is intended.

It will be noticed immediately that there is a difference
between the French and English texts in the closing
clauses. The French text uses the phrase ‘tout acte d’in-
struction’, the English text uses the phrase ‘obtain evi-
dence (including the taking of statements of witnesses,
parties or experts and the production or examination of
documents or other objects or property)’.

This is another illustration of the important fact that the
texts in the two languages cannot be ‘translations’ of one
another, but must be texts which render, in each lan-
guage, an unambiguous statement of the same legal
result.

With respect to the French text, the Chairman referred
to the legislative history of the 1905 Convention.
At page 92 of the ‘Actes’ of the Fourth Conference in
1904, the phrase ‘acte d’instruction’ used in the French
text was analyzed to include —

... .audition de témoins, de prestation de serment,
d’expertise, de descente sur les lieux d’examen de livres
d’un commercant . . .".

Accordingly, the use of ‘tout acte d’instruction’ in the
French text needed no elaboration to avoid any ambi-
guity as to the breadth and meaning of its coverage.
To the contrary, the English text, if confined to the
phrase ‘obtain evidence’ and in the absence of any simi-
lar prior legislative history, would not be equally unam-
biguous. There would be considerable room for argu-
ment as to whether the Convention was intended to in-
clude the production of documents or other tangible ob-
jects and their examination or the entry upon real prop-
erty for examination or inspection.

The Anglophone group urged the inclusion of the words
in parentheses for clarity in the English text. No one in
the Francophone group objected. The only debate within
the Francophone group related to the need for a similar
amplification in the French text. After discussion, it was
unanimously agreed to leave the French text without
elaboration and rely on the 1904 legislative history, and
recommend the inclusion of the words in the parenthe-
ses in the English text. The parentheses appear in order
to emphasize the difference in the texts and to provide
the basis for final decision in October.

In addition, the phrase ‘d’autres actes judiciaires’ ap-
pears in the French text and the phrase ‘or to perform
some other judicial act’ appears in the English text, in
each case in square brackets. These words are in the 1954
Convention, but the Special Commission did not agree
definitively that they should continue to appear in the
new Draft. They raise a different question of the limits
of the use of the letter of request. To illustrate, should a
letter, for example, be used to force an unwilling man to
give blood samples in a paternity case, or to demand
preventive seizure of goods, or to secure a forced sale of

personal or real property, or to demand the public ad-
vertisement of proceedings pending in the State of origin,
or to demand that a foreign court conduct conciliation
proceedings between a husband and wife? Or should the
letter be confined more narrowly to matters which are
within the conventional concept of obtaining evidence
for use in the court where the proceedings are pending?
The discussion indicated that some States might not be
able to perform one or more of these illustrations pur-
suant to a letter of request. Under internal law and pro-
cedure, they could be performed only through some spe-
cial procedure, and in limited circumstances. Letters of
request would be inappropriate and ineffective.

The exemption in article 8, paragraph 3 (2) of the draft
Convention will not resolve the problem. Some or all
of these illustrations are clearly ‘within the function of
the judiciary’. The problem is rather whether they can
be procedurally performed through a letter of request
alone, without complying with other and different pro-
cedural, legislative or constitutional requirements of the
State of execution.

The Experts directed that the clause be left in square
brackets for decision at the October Session.

Article 2

Article 2 provides the channels for the transmission of
the letters of request. Here was an excellent opportunity
to improve the practice under the 1954 Convention.
The Central Authority technique, which the Conference
invented in 1964 in the Convention on Service of Docu-
ments, is ideally applicable to the transmission of letters
of request. Additional channels should, of course, also
be available.

The Commission had the choice of listing all possible
methods of transmission, with the right of reservation
by a State on ratification, or of listing those methods
which were unanimously agreed upon, coupled with the
right of individual States by internal legislation or prac-
tice or by supplementary bilateral or multilateral agree-
ments to provide additional methods. The Commission
chose the latter technique.

Initially, there was unanimous agreement that the Cen-
tral Authority system be copied from the Convention
on Service of Documents. Paragraph 1 of article 2 there-
fore carefully paraphrases article 1 of the Service Con-
vention. It is anticipated that the same agency will be
used in any State which ratifies both Conventions.
The Central Authority is intended to be a receiving
authority and not necessarily a sending authority. That is
to say, the Convention will not require a State to direct
that every letter of request emanating from its tribunals
must be sent to its own Central Authority for transmis-
sion to a Central Authority abroad. This is much too
arbitrary and restrictive. Paragraph 1 of article 2 merely
requires each State to provide an agency which will ‘un-
dertake to receive’ letters and to transmit them to the
appropriate executing authority. Whether the Central
Authority will also act as a transmitting agency to send
letters abroad is optional in each State in conformity with
its internal decision.

Paragraph 2 of article 2 directs that the letters shall
be sent ‘directly’ to the Central Authority abroad by the
issuing authority in the State of origin. This excludes
deliberately the intervention of any other authority of
the State of execution prior to the receipt of the letters
by the Central Authority addressed. Neither the diplomat-
ic or consular offices of the State of execution, posted in
the State of origin, nor ths Foreign Office nor the Minis-
try of Justice of the State of execution are to partici-
pate in the initial receipt of the letters in the State of exe-
cution. The Central Authority of the State of execution
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will be the first agency of that State to see or receive
the letters.

The Convention, however, doss not specify the mechan-
ical means by which the issuing authority sends the letters
‘directly’ to the Central Authority of the State of execu-
tion. The word ‘directly’ is not intended to limit the
mechanical channels of transmission; it is intended, as
explained above, to eliminate the intervention of any
other authority of the State of execution.

The Special Commission recognized that the State of
origin might, under its internal law, wish to control the
issuance of letters by its judicial authorities and their
transmission abroad. It might, by internal legislation,
require that all letters of request must be given to its
own Central Authority or its own Ministry of Justice for
examination and approval before transmission and could
exclude any other mechanical channel of transmission to
a Central Authority abroad.

Further, it is not intended that the issuing tribunal must
put the letters in the mail ‘directly’ addressed to the
Central Authority abroad and that no other human hand
may touch them. For example, the issuing tribunal could
hand them to the lawyer for the requesting party, who
could send them to a lawyer in the State of execution to
present them ‘directly’ to the Central Authority for ac-
tion. Since no other agency in the State of execution will
have seen the letters, they will have gone ‘directly’ to
the Central Authority by such hand delivery, rather than
by the use of the Post Office. ’
Accordingly, it is not within the power of the Central
Authority of the State of execution under the Conven-
tion to question the mechanical channel by which the
letters of request reach it, if the letters have emanated
from a judicial authority of the State of origin, and
if they have gone ‘directly’ to the Central Authority,
in the sense that no other agency of the State of
execution will have previously seen them. The Central
Authority may not reject the letters because they dis-
approve of the method of transmission used to transmit
the letters to it ‘directly’.

If the issuing tribunal uses the Convention, and sends the
letters to a Central Authority abroad, the issuing tribunal
of the State of origin should address the letters them-
selves to the Central Authority and not to a foreign
tribunal. The Convention directs the foreign Central
Authority to choose the appropriate tribunal in its
country, under its own law, to execute the letters and
to forward the letters to that tribunal for action. This
will protect the issuing tribunal from the risk of an
error in choosing an improper foreign tribunal to exe-
cute the letters because of unfamiliarity with the foreign
law and procedure.

Following the pattern of the Convention on Service
of Documents, paragraph 2 of article 2 also provides for
the use of diplomatic and consular channels of transmis-
sion. The diplomatic or consular agent of the State of
origin posted in the State of execution, unless forbidden
by the internal law of his own country, has the absolute
right to act as the courier of the issuing tribunal. How-
ever, he may deliver the letters only to such authorities of
the State of execution as the latter may designate for
that purpose.

However, the local Central Authority of the State of
execution is designated in paragraph 1 of article 2 as
the agency which ‘will undertake to receive’ letters of
request without limitation. This will always permit the
diplomatic or consular agent to present the letters to
the local Central Authority of the State where he is
posted. But the diplomatic or consular agent cannot
deliver the letters directly to the foreign court, nor can
he deliver them to a local lawyer or to any other per-
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son or authority in the State where he is posted, in the
absence of a specific designation of such other recipient
by the State of execution. The effect of paragraphs 1
and 2, read together, is to give the diplomatic and
consular agents the right to receive letters from the tri-
bunals of their country and to deliver them to the
Central Authority of the State to which they are posted,
but to no one else in that country in the absence of spe-
cific authorization from the latter.

With respect to the use of diplomatic, as distinguished
from consular, channels, the Commissivn inserted the
phrase ‘if exceptional circumstances so require’ in the
closing sentence of paragraph 2 of article 2. This
was proposed as an alternative to total elimination of the
diplomatic channel which is admittedly the least satis-
factory. It was recognized that there may be unusual
situations where the diplomatic channel may be needed
and it was decided not to forbid its use if exceptional
circumstances did so exist. However, it is the clear in-
tent of the Convention that the consular channel shall
be the normal channel within this area.

Finally, paragraph 3 of article 2 copies article 11 of
the Convention on Service of Documents in authorizing
States to agree upon other channels of transmission in-
cluding direct transmission from tribunal to tribunal.
During the debates, reference was made to the prac-
tice in some States under which the letters are given
physically by the issuing tribunal to the party who re-
quests them or to his attorney. The latter will then
arrange to present them directly to the tribunal of the
State of execution, usually through the services of a
local lawyer abroad. This is, of course, equivalent to
transmission from court to court and avoids all inter-
vening official agencies.

The Commission elected to exclude any specific refer-
ence to this method in the text of article 2, but recog-
nized this as a method which could be used if agreed
to by the two States involved. If this method is used,
proper precautions must be taken to assure the authen-
ticity of the letters which must necessarily emanate
from a judicial authority (see article 1).

Further, in order to avoid a question as to the authority
of the person who presents the letters to the tribunal
in the State of execution in such a case, the letters
could include a specific grant of such authority in the
text of the letters themselves.

It is important, at this point, to refer to article 22 of
the draft Convention. This is a paraphrase of article
19 of the Convention on Service of Documents and is
designed as a parallel. It provides blanket authority to
use any method of transmission of letters of request
which is permitted by the internal law of the State in
question. It is designed to exclude an argument that the
ratification of the Convention will repeal or modify any
internal law of any State which is broader and less res-
trictive than the Convention.

In other words, a bilateral convention between two
States is never needed, under paragraph 3 of article 2
to provide other methods of transmission, if the inter-
nal law of both States already authorizes such method,
e.g. transmission through the parties or transmission
direct from tribunal to tribunal.

It was suggested above that letters which are sent un-
der paragraph 2 to a Central Authority should be ad-
dressed to the Central Authority and not to a foreign
tribunal. Obviously, if the letters are sent under para-
graph 3 directly from tribunal to tribunal, they cannot
‘be addressed’ to a Central Authority (which will have
nothing to do with them and will never see them) but
they will necessarily ‘be addressed’ to the foreign tri-
bunal itself.
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Article 3

Article 3 regulates the form and content of a letter of
request.

Paragraph 1 follows the language of the existing United
Kingdom bilateral Conventions which have been found
satisfactory during the past 40 years of operation. The
items listed are those which are essential to the effec-
tive execution of the letter.

The first phrase refers to a statement of the ‘author-
ity requested to execute it’. As suggested above, if the
letter is sent to a Central Authority, which is to choose
the appropriate tribunal, the letter might use the words
‘the appropriate authority of the State of . . .".

If the letter is sent directly from tribunal to tribunal,
the addressee tribunal will be known and can be iden-
tified.

The second sentence of paragraph 1 recognizes the
two alternative methods by which a witness normally
may be interrogated under a letter of request: (1) the
presentation of specific written interrogatories to
which the witness is to respond, and (2) oral question-
ing of the witness by the examining officer on the basis
of instructions furnished.

Article 12, infra, provides for ‘special procedures’
which may be requested by the issuing tribunal. If the
letter emanates from an Anglo-American court, where
the technique of oral examination and cross-exami-
nation by counsel for the parties is the normal method
of obtaining evidence, it may request that the exami-
nation follow this course, instead of the normal civil
law technique of examination by the judge. This is not
included in paragraph .1, but is mentioned in para-
graph 2.

Paragraph 2 contains three matters which are of im-
portance in the execution of the letters: first, whether
the witness should be placed under oath; second, whether
the witness is entitled to specified privileges not to tes-
tify under the law of the State of origin; third, whether
a special method of taking the evidence or recording
it is desired by the issuing tribunal.

The paragraph is enclosed in square brackets, not be-
cause the matters are unimportant, but because the
Experts did not decide definitively whether these mat-
ters must be included in the letters themselves or
whether they may alternatively be included in a letter
of transmission or other supplemental or auxiliary doc-
ument.

The three matters are, of course, important.

If the testimony obtained will be worthless in the forum
where the action is pending, if the witness has not been
sworn, then the administration of an oath is essential.
Without it, the time and effort occupied in executing
the letters of request will be wholly wasted. The exe-
cuting tribunal must be informed.

Similarly, if, under the law of the State of origin, the
witness is entitled to certain privileges and exemptions
from testifying, which will be recognized under article 9,
paragraph 1 (a) infra, and if the issuing tribunal wishes
these privileges and immunities to be upheld, the exe-
cuting tribunal should be informed, since it may not,
of its own knowledge, know this part of the ‘foreign
law’ of the State of origin.

Finally, if a special procedure is requested, which is
to be employed by the State of execution under ar-
ticle 12, infra, advance notice of this is obligatory.
Otherwise, the State of execution could not know of the
special procedure requested.

The problem is only one of draftmanship, to be decided
at the October Session.

Paragraph 3 eliminates any necessity for legalization
or any equivalent formality. If the document in ques-
tion emanates from a judicial authority of the State of

origin, its authenticity will be presumed without the
need of formal legalization.

Further, if, in an extraordinary situation, an issue should
be raised that the letter of request is a forgery or other-
wise lacks authenticity, airmail communications from
the authority abroad to the judicial authority which is
alleged to have issued the letters can dispose of such
a question of authenticity simply and expeditiously.

Articles 4,5, 6 and 7

These four articles deal with the difficult problem of
language and translation, in connection with letters of re-
quest, which was the subject of extended discussion with-
in the Special Commission. There is no easy answer to
the problems of language and translation.

To illustrate, let us assume that there is a maritime pro-
ceeding pending in a Japanese court, in which the testi-
mony of a Greek ship’s officer is essential. The witness
is temporarily residing in Turkey; he speaks Greek but
neither Japanese nor Turkish. To secure his testimony,
letters of request will have to issue from the Japanese
court to the Turkish Central Authority, for transmission
to a competent Turkish tribunal for execution. A lengthy
set of interrogatories will accompany the letter of
request, drawn up by the lawyers in the case in Japanese.
Putting to one side for the moment the witness’s lan-
guage problem, it is clear that the Japanese original must
first be translated into Turkish. Putting aside also the
question of cost and expense, should the translation be
made in Japan by a Japanese translator who claims to be
expert in Turkish; or should the translation be made
in Turkey by a Turkish translater who claims to be ex-
pert in Japanese? In either case, how large is the risk
that errors in the translation of the letter itself and of
the interrogatories which will accompany it may serious-
ly misinterpret the ultimate testimony which is receiv-
ed by the Japanese judge in the pending action?

The United Kingdom bilateral Conventions require in
every case the mandatory translation of the letters of re-
quest into the language of the State of execution. These
conventions provide that the translation shall be certi-
fied by a diplomatic or consular officer of the State of
origin or by an authorized translator of either of the
countries concerned.

Article 10 of the 1954 Convention requires the letter
to be written in, or translated into, either the language
of the State of execution or a language agreed upon be-
tween the two States in question.

Certain States will accept letters without translation if
written in certain designated languages. For example,
the Netherlands will accept letters written in German or
English; Israel will accept letters written in Hebrew, Ara-
bic, English or French.

The Experts were, however, unanimous in their agree-
ment that no tribunal can be required to execute a letter
of request written in an incomprehensible language.
This is obvious. _

The Commission also recognized the question of the sub-
stantial costs that would be involved in translations par-
ticularly if the letter of request included substantial doc-
umentation.

The Commission ultimately resolved the problem by
setting up two different schemes of translation dependent
upon the nature of the recipient authority.

A Central Authority, organized pursuant to article 2,
paragraph 1, will be a Government agency and can be
expected to have competent and available translation
facilities. If the issuing tribunal elects to send the letter
of request to the foreign Central Authority, article 4
gives the State of origin the option either (1) of trans-
mitting the letter in its own language with no transla-
tion, leaving the translation, if necessary, to be made in
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the State of execution at the expense of the State of
origin, or (2) of accompanying the letter of request with
a translation made by it.

There may, as a practical matter, be some difference in
cost with respect to the two methods. If the State of
origin permits the translation to be made in the State of
execution, it will have no direct control over the cost
of the translator. If the translation is mads within the
State of origin, the cost of translation may be direct-
1y controlled. There would seem to be little difference be-
tween the two methods as to the risk of inaccuracy of the
translation. The translator in the State of origin may be
excellent or poor in his translation of the language of
the State of execution, and the translator in the State
of execution may be excellent or poor in his translation
of the language of the State of origin.

If, pursuant to article 2, supra, the issuing tribunal is
permitted to transmit the letter to an authority in the
State of execution other than the Central Authority,
e.g. directly to a foreign tribunal, then a translation into
the language of the State of execution is, by article 5,
made obligatory and unconditional. In this case, the
translation must be certified either by a diplomatic or
consular agent of either State or by a sworn translator
of either State or by a person authorized to -certify
translations under the law of either State.

Both of these general rules (those stated in articles 4
and 5) are subject to both wunilateral and bilateral
modification under articles 6 and 7, and to the general
preservation of less restrictive practices of article 22,
infra.

Article 6, paragraph 1 (a) permits any State to change
the rule of article 4 by a unilateral declaration insisting
upon the language in which the letter of request shall
be submitted to its Central Authority. It can refuse to
receive the letter in the language of the State of origin.
Paragraph 1 (b) permits a similar unilateral declaration
permitting a letter of request if addressed to an authori-
ty other than the Central Authority, to be written in a
language other than the language of the State of exe-
cution.

Paragraph 1 (a) is restrictive, in that it authorizes a
State to forbid what article 4, sentence 1 pesrmits. Para-
graph 1 (b) is the opposite; it is permissive, in that it
authorizes a State to permit what article 5, sentence 1
forbids.

It will be recalled that in the discussion of article 4 it
was pointed out that the State of origin has an option
with respect to the language of the letter of request
which it sends to the Central Authority. A declaration
under subdivision (a) will in effect cancel that option
and provide in mandatory form for the language in
- which the letter must be presented.

In the discussion of article 5 it was pointed out that
it is mandatory to provide a translation into the language
of the State of execution. A declaration under sub-
division (b) will in effect remove the mandate and sub-
stitute an option of other languages in which the letter
may be presented. The Netherlands and Israeli practice,
noted above, are illustrative.

In addition, article 7 provides in the broadest terms for
unlimited modifications of the language provisions
through bilateral agreements between Member States,
and article 22 preserves all less restrictive existing pro-
cedures.

The Commission was of the opinion that the most
flexible possible system had been provided in articles 4
to 7 inclusive. The draft Convention provides two
general rules governing the two different avenues of
transmission of the letters. It also provides for total
flexibility of modification by unilateral declaration, or
by bilateral accord, or by internal practice and procedure.

Article 8

Article 8 deals generally with the execution of the letter
of request by the State of execution.

Paragraphs 1, 2 and 3 of article 8, are substantially
verbatim copies of the three paragraphs of article 11
of the 1954 Convention on Service of Documents.
Paragraph 4 of article 8 is a substantially verbatim
copy of article 13 (2) of the Convention on Service of
Documents.

No proposals were made to change the provisions car-
ried over from the 1954 Convention. No illustrations
were given of situations in which they had worked badly
or created difficulties either from the point of view of
the State of origin or of the State of execution.
In paragraph 1, the second sentence protects the prac-
tice in certain States where a party to an action cannot
be compelled to testify if he declines to do so volun-
tarily. The Convention will not require such a State to
change its internal law on this point.

A minor change was made in paragraph 2. The corres-
ponding paragraph in article 11 of the 1954 Convention
referred to the ‘party’ in the singular who might be
permitted to be present. The plural was substituted, to
provide that ‘all parties concerned’ might be present.
The word ‘parties’ will include the attorneys as well as
other representatives of the parties. They will have the
right to be present at the execution of the letter. It was
not felt necessary to include counsel and other represen-
tatives specifically in the text.

The Commission was uncertain whether subdivision (a)
of paragraph 3 of article 8 was of sufficient importance
to be part of the new Convention. It has been placed in
square brackets. It seems so obvious that, if the docu-
ment is not genuine, it will not be a ‘Letter of Request’
under the Convention and will obviously not be execut-
ed. On the other hand, this exception is specifically stat-
ed in the present article 11 of the 1954 Convention. If it
were now deleted, could it be argued that the Confer-
ence wished to change the substance of the article, so
that this would no longer be a valid excuse for non-exe-
cution? The obvious answer is that an interpretation
which would require execution of a document which is
not authentic, is an ‘absurd’ interpretation, and therefore
excluded by conventional rules of interpretation. The
ultimate decision was postponed until October.

Inquiry was made during the discussion as to the
meaning and purpose of subdivision () of paragraph 3.
It was explained that this was intended to take care
of the rare case where a letter might be sent directly to
a tribunal which did not have the judicial power to
execute it. An illustration would be the directing of a
letter of request to the ‘Conseil d’Etat’ in France. Al-
though this will be an extremely rare occurrence, it was
decided to retain the present language of article 11 of
the 1954 Convention.

Paragraph 4 of article 8 is taken from article 13, para-
graph 2 of the Convention on Service of Documents.
The reasons wich applied to that Convention are equal-
ly applicable here 1.

Article 9

This article is entirely new and covers a topic not
touched on in either the 1905 or 1954 Conventions,

1 Actes et Documents de la Dixiéme session, Vol. III, pages 124, 192-4,
375-6.

60 Commission spéciale — Rapport

Commission spéciale — Rapport



namely, the privileges and exemptions of witnesses from
the duty to appear and testify.
The matter was first broached in the Questionnaire to
Governments, but only in terms of two sets of privi-
eges, those of the State of origin and those of the State
of execution. The largs majority of responses indicated
that the witness was granted both the privileges and im-
munities given by the law of the State of origin as well
as the privileges granted by the State of execution. This
rule is stated in subdivision (a) of paragraph 1 of
article 9.
The discussion quickly indicated that this was not a suf-
ficient resolution of the problem. Two illustrations were
posed.
First, the situation of a Swiss banker who, under the law
of Switzerland, has a privilege not to disclose details of
banking procedure and who would be subject to severe
punishment in the event of a disclosure of certain infor-
mation. Assume that this banker is on holiday in the
United States and is required to testify there pursuant
to a letter of request for the benefit of a French court
in which litigation is pending. If he had only the privi-
leges of France, which is the State of origin of the letter
of request and the United States, which is the State of
execution (neither of which recognizes such a privi-
lege), he would find himself without the benefit of his
Swiss privilege. He would have to choose between pos-
sible conviction of contempt of court for refusal to
testify and disastrous results when he returned home to
Switzerland, if he did testify.
Second, the law of France forbids a physician to dis-
close any details about his patient or even to disclose
that a particular person is a patient under his care.
Severe professional sanctions are imposed for violation.
Assume again that the French doctor is on holiday and
is called to testify in a third country where neither the
law of the State of origin of the letter of request nor the
law of the State of execution recognizes any such privi-
lege. Again, he would be caught between the danger of
contempt of court proceedings for refusal to testify and
the possible loss of his physician’s licence in France if
he did testify.
The Commission was unanimous that the witness, in
such situations, must be given protection.
Subdivision (b) of paragraph 1 of article 9 provides
such protection in general terms. It protects the right of
the witness to decline to testify if he would thereby
expose himself in either the State of origin or the State
of execution or a third State to either penal or discipli-
nary action. )
Although this is stated generally, the ‘third State’ to
which reference is made cannot be a totally strange
State with which he has no connection, but whose law
would be favourable to such a privilege or immunity. It
must be a State with which he has such close connec-
tion that the penal or disciplinary action is a potential
reality in that State.
Article 9 does not designate the details of the procedure
by which the privilege or immunity may be claimed. Ob-
viously, the normal method will be a voluntary claim by
the witness, when an alleged privileged question is asked,
to decline to answer it and assert his privilege or immu-
nity. He has, of course, the burden of sustaining his
privilege under applicable law.
If, however, the witness makes no claim of his privilege,
.the authority before whom the letter is being executed
might sua sponte advise the witness of his privilege or
immunity, if he knows of it, and decline to permit the
question to be answered. This would easily take place
it the privilege or immunity were one under the law of
the State of execution with which the examining author-
ity was familiar.

But, if the privilege or immunity is one created by the
law of the State of origin or of a third State, it is not
likely that the examining authority would have any per-
sonal knowledge of this foreign law. It would be possi-
ble in the situation where the letter of request and ac-
companying documents specifically referred (as provid-
ed in article 3 supra) to the privileges and immunities
to which the witness would be entitled under the law of
the State of origin.

But as to privileges granted by third States, which may
fall under subdivision (b), it will be assumed that the
examining authority will not know of these. Here the
full burden is upon the witness, or upon a party or
representative who may be present at the examination,
to claim the privilege in limine, and to be prepared to
sustain its applicability.

The Commission did not decide definitively whether
paragraph 2 of article 9, which is enclosed in square
brackets, was essential. It can be argued that its purpose
is already included in subdivision (a) of paragraph 1. If
an authorization to proceed with the questioning is re-
quired and the authorization has not been obtained, the
witness would clearly seem entitled to invoke a privilege
or immunity from testifying. There was some feeling
that it might nevertheless be useful, for purposes of
emphasis, to include this additional provision. The de-
cision was reserved for consideration at the October
Session.

Article 10

The first sentence of this article is a verbatim copy of
article 12 of the 1954 Convention.

The second sentence contains the obvious provision
that information as to such transfer of the letter from
one authority to another should be given to the ap-
propriate authority of the State of origin. If the letter
has been transmitted to the Central Authority of the
State of execution under article 2, paragraph 2, without
the use of the consular channel, the information should
be given to the judicial authority in the State of origin
which originated the letter. If the letter has been trans-
mitted to the Central Authority through a consular chan-
nel, under article 2, paragraph 2, the information should
be given to the consul. If the letter has been otherwise
transmitted to an authority other than the Central
Authority, e.g. direct from court to court pursuant to
article 2, paragraph 3, the information should be given
direct to the issuing court.

Article 11

Article 13 of the 1954 Convention contained provisions
for the case where the letter of request was not execut-
ed, but the 1954 Convention was silent on the procedure
to be followed if the letter of request was effectively
executed.

Article 6 of the Convention on the Service of Docu-
ments provided the appropriate procedure for the return
of service where the document was served and article 11
supplies a parallel clause to overcome the omission from
the 1954 Convention.

It provides, in the simplest terms, that the documents
evidencing the execution of the letter of request shall
be returned by the same route by which they were re-
ceived.

If the letter of request was sent to the Central Authority
of the State of execution from the judicial authority of
the State of origin without the use of the consul of ths
State of origin, the document shall be returned directly
to the sending authority. If, on the other hand, the con-
sul of the State of origin was used as part of the trans-
mission channel, the documents evidencing the execution
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of the letter are to be returned to the consul for further
handling by him.

Obviously, the Convention can cover only the two gener-
al systems provided for in article 2, paragraph 2. The
Convention cannot provide for the return of documents
if other channels are used either as the result of bilateral
or multilateral agreements under article 2, paragraph 3,
or pursuant to internal legislation or practice under
article 22, infra. It is assumed that the States in question,
when these other channels are utilized, will make their
own arrangements for the effective return of the docu-
ments.

Parallelling article 13 of the 1954 Convention and ar-
ticle 6, paragraph 2 of the Convention on the Service
of Documents, paragraph 2 of article 11 directs that
notice shall be given either to the requesting authority
or to the consul of the State of origin (as the case may
be) of the non-execution of the letter and the reasons
therefore.

Article 12

Article 14 of the 1954 Convention provided that the
letter of request was to be executed in conformity with
the procedures of the State of execution, with the pro-
viso that if the requesting authority asked that some
special procedure be used, the State of execution would
comply unless the special procedure requested was
‘contrary to the legislation’ of the State of execution.
The Commission was not satisfied to accept this provi-
sion without modification. It was felt that the limitation
to situations which were ‘not contrary to the legislation’
of the State of execution was too narrow. Many situa-
tions might exist where there was no ‘contrary legis-
lation’ in the State of execution but where the method
and procedure requested were unknown in the State of
execution and where it would, as a matter of actual prac-
tice, be difficult, if not impossible, to utilize it.
Attention was called to article 5, paragraph 1 (b) of the
Convention on the Service of Documents which refers
to a method which is ‘incompatible with the law’ of the
State of execution. It was obvious that the terms ‘in-
compatible with’ and ‘contrary to the legislation of’ are
substantially different concepts.

The Chairman also referred to his experiences in the
United States and in the United Kingdom, where letters
of request, in some or all cases, were not executed by
the judge himself, but by a commissioner or solicitor
appointed by the judge for this purpose.

The French Expert gave the example of a request by a
United States tribunal to a French tribunal to apply the
method of cross-examination of the witness.

The Commission agreed that the phrase ‘incompatible
with the law’ as used in the Convention on the Service
of Documents was correct but was still insufficient to
meet the entire problem.

At the same time the Commission recognized that this
problem presents a real dilemma. In the first place
the whole purpose of this Convention is to secure
evidence in a foreign country in a form and by a method
which will make it of effective use in the court where
the action was pending. It is perfectly obvious that the
time, effort and expense of obtaining the evidence
abroad will be wasted if the resulting material is useless
at the forum where the action was pending, by reason
of the ‘form’ in which it is taken.

On the other hand, the Convention must give effect to
the realities of the different systems of procedure in the
23 Member States. Can a State be required to execute
a letter of request in a manner and in a form wholly
unknown to it and to its judges and in which they have
had no experience?

Yet, if every State is excused from complying with a

request for special methods, simply because the method
is strange, an easy ‘escape clause’ is built into the Con-
vention which will nullify the provision for special
methods. This is the dilemma.

After an extended debate the Commission found no
way to avoid the issue. It was finally concluded that no
State should be compelled to execute a letter of request
by a method which is ‘incompatible’ with its own law or
which is ‘impracticable’ under its practice and proce-
dure.

Paragraph 2 of article 12 therefore provides two ‘es-
cape clauses’ which will excuse a State from complying
with a special method requested: (1) if it is ‘incom-
patible’ with its law; and (2) if it is ‘impracticable’ in
the light of the practice and procedure of the State of
execution.

The phrase ‘incompatible with the law’ of the State of
execution should create no problems. This is the iden-
tical language used in the Convention on Service of
Documents.

The phrase ‘impracticable on account of the practice
and procedure of its courts’ is less precise. It cannot
mean merely that the special method is strange and not
used in the courts of the State of execution. If it meant
this, no special procedure could ever be used. If the
special procedure were the procedure of the State of
execution, it would be covered under paragraph 1 of
article 12. By definition, therefore, the special pro-
cedure must be a procedure which is not the nor-
mal procedure under the domestic practice of the
State of execution. Otherwise, this phrase in pa-
ragraph 2 of article 12 would be a repetitious nullity.
Granted that the special procedure is different from the
procedure of the State of execution, when does it
become ‘impracticable’ to apply it? Some illustrations of
the limits of the problem may be helpful.

The Chairman referred to his difficulties with the
courts of the United Kingdom and some of the States
of the United States. He pointed out that the German
letters of request asked the court to interrogate the wit-
ness in conformity with the European practice of judge
interrogation. Instead, the judges in question uniformly
appoint special commissioners to execute the letters and
interrogate the witnesses. But suppose these particular
courts are far behind in their civil trial lists and there are
hundreds of cases ready for trial and waiting eagerly
for available judge time. When judge time becomes
available, should it be used to execute a letter of
request recently received from abroad or should it be
used to take up a pending case that may have waited
three years to be reached?

If the judge places the letter of request in its regular
position on his open list of waiting cases, it may be
a year or more before it is reached and there will be
justifiable claims of delay in executing the letter. Is it
therefore ‘impracticable’ in such a situation to have the
judge execute the letter himself and ‘practicable’ to
have him appoint a special commissioner who will exe-
cute it at once?

Or suppose this German letter of request is presented to
a British or United States judge in a remote rural com-
munity who has never heard of anything but a verbatim
stenographic transcript of a witness’s testimony. He is
asked to dispense with this and to prepare himself a
resume of the witness’s testimony in a foreign form, a
task he has never before performed and the technique
of which is unknown to him. Assume he has ample judi-
cial time to conduct the examination. Having had no
experience, what kind of a résumé is wanted? What is
supposed to be included? How extensive shall it be?
Does he include his own comments on the credibility of
the witness? Is the task ‘impracticable’ for him and may
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he have his customary verbatim transcript prepared and
return this with the executed letters?

To reverse this illustration, suppose a letter from the
United Kingdom or the United States, where a verbatim
stenographic transcript of the testimony of the witness
is the normal practice, is sent to a remote rural area of
a Civil Law country where verbatim stenographic tran-
scripts are unknown. Assume that there are no court
stenographers available and the judge conducts the exam-
ination and prepares his own résumé of the witness’s
testimony in all cases. Is it ‘impracticable’ to furnish a
verbatim stenographic transcript to the requesting tribu-
nal?

In this connection, the Rapporteur noted the practice in
the Federal courts of the United States, where there 1s
a special modern rule recognizing this difficulty. The
rule prevents a court from rejecting evidence obtained
by letter of request abroad on the sole ground that the
form of the record of the evidence is different from the
normal form required under the United States practice.
A further illustration discussed during the debate in-
volved the presence of the parties or their representa-
tives at the interrogation of the witness. There is ap-
parently a wide variety of practices in the European
system; in some States the parties or their counsel are
always present and may suggest questions to the judge
to ask the witness or may even ask the questions them-
selves; in other States the judge is alone with the wit-
ness and asks the questions himself. In a State where
the presence of the parties is necessary, a special request
for examination of the witness in camera and without
the parties present, would be rejected as incompatible
with the domestic law. But in a State where the judge
asked the question alone, how would a request for the
presence of the parties or their representatives be treat-
ed? Would this be ‘impracticable’ under the normal pro-
cedures of the State of execution?

The Special Commission recognized a certain risk in this
exception, but they did not feel that the risk was a
serious one. No State would sign and ratify the Con-
vention, containing this ‘impracticable’ clause, with
the reserved intention of using it so as to nullify com-
pletely paragraph 2 of article 12 in every case, by find-
ing every case ‘impracticable. The Commission is
satisfied that no State will invoke the ‘impracticable’
clause except in an unusual instance and in a clear case.
The Rapporteur suggests, for consideration at the
October Session, that article 12 might be transposed to
follow article 8 and before article 9. It seems much more
logical to place it with the articles dealing with the exe-
cution of the letter of request rather than the articles
dealing with either non-execution or what is to happen
after the execution had been compléted.

IV Chapter II — Taking of evidence by consuls, articles
13 to 17

Articles 1 to 12 which have just been discussed deal with
the improvement of the system of letters of request, a
system which operates in all of the Member States and
which is regulated by the 1954 Convention among those
Member States which have ratified that Convention.

The possibility of a diplomatic or consular agent taking
the evidence himself is recognized in article 15 of the
1954 Convention. Such action on his part is, however,
stated in the most general and non-specific terms and is
confined to situations where bilateral conventions be-
tween the States in question permit him to do so, or
where, in the absence of such a bilateral convention, the
State of execution does not object to his doing so.

The Special Commission found this formulation un-
satisfactory. It provides no norms for the power of the

consul; it does not distinguish between the nationality of
witnesses; it makes no reference to the possibility of the
grant of compulsion against an unwilling witness and it
makes no provision for machinery to give special per-
mission in States where the doctrine of judicial sovereign-
ty governs. This doctrine gives to the judicial authori-
ties of the State the exclusive control over the taking of
evidence and forbids any outside person from taking
evidence without the permission and control of the judi-
cial authorities of the State.

The Commission agreed that the Convention should be
positive in providing specific rules to cover these
problems.

The initial decision of the Special Commission was
to recognize a distinction based upon the nationali-
ty of the witness whose evidence was to be taken. Three
nationalities were recognized: a witnesses of the national-
ity of the consul’s State; b witnesses of the nationality
of the State where the consul is posted and where the
evidence is to be taken; ¢ witnesses who are nationals of
other States.

Articles 13 and 14 set out the powers of the consul for
each of the three groups of witnesses.

Article 13

This article states, in positive terms, the right of a diplo-
matic or consular agent to take, without compulsion, the
evidence of nationals of the State he represents in the
State where he is posted. This positive statement is sub-
ject to the power of any ratifying State to make a reser-
vation under article 27, infra.

It is essential, at the very beginning of this part of the
Report, to explain the terminology which will be used.
To avoid the unnecessary repetition of a long phrase,
frequent reference will be made to ‘the consul’s State’
or ‘the consul’s nationals’ or ‘his own nationals’. This
phrase is used with the full understanding that many
States, for reasons of economy, do not post one of
their own foreign service officers as consul in a particu-
lar place, but instead appoint a local national and resi-
dent as consul of their country. As a result, the phrases
used do not mean the personal nationality of the consul
but mean the nationality of the State for whom the con-
sul acts officially. With this explanation, there should be
no misunderstanding.

In general, the use of consuls for the purpose of taking
testimony of any witness is easy and inexpensive. Fur-
ther, since the consul has no power of compulsion, he
will normally be used only when the party seeking the
evidence is satisfied in advance that the evidence will be
furnished voluntarily and without any need for compul-
sion. With respect to taking the evidence of one of his
own nationals, it is the duty of the consul to protect the
interests of his own nationals when they are abroad in
the country to which he is posted. There is little need
for the State of execution to exercise any administrative
supervision or control over the action of the consul with
respect to his own nationals. Finally, the consul is an
appointed governmental official subject to the consular
regulations of the Foreign Office which has appointed
him. He is therefore a person in whom a certain amount
of confidence may be placed.

Perhaps the most important asset of the consul is his
necessary knowledge of the language of his country and
of the basic concepts of its legal procedure. For these
reasons, he can take the evidence of his own nationals,
at a minimum of expense, without the need for an inter-
preter or translator, and with the maximum expectation
that the form in which the evidence will be taken will be
the appropriate form under the procedural rules of the
forum where the action is pending.

To illustrate, if the consul is acting for a State which
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uses the Anglo-American system of examination and
cross-examination by the lawyers for the parties, and it
is desired to use this technique rather than written inter-
rogatories in a country governed by Civil Law proce-
dures, the consul will understand the system and will
co-operate in its use. In such a case, the lawyers for the
parties will travel abroad to conduct the examination of
the witness, or local lawyers, familiar with the system,
will be appointed to examine the witness for them. The
witness, being a national of the forum where the action
is pending, will also be quite familiar with the examina-
tion procedure, since it is the procedure of his own
country and his own courts, and his own literature and
his own radio, television and theatrical performances.
On the other hand, a non-national of the consul’s State
might be totally unfamiliar with the examination proce-
dure and confused and troubled by the nature of the
proceeding before the consul. This basic difference,
quite apart from any doctrine of judicial sovereignty,
was recognized as the reason for the separate treatment
of the taking of evidence by the consul from his own
nationals and from non-nationals.

Further, if the doctrine of judicial sovereignty is strictly
applied, the nationality of the witness is irrelevant. The
consul cannot be permitted to take the evidence even
of his own nationals. Taking the testimony of any wit-
ness, no matter what his nationality, would be perform-
ing a judicial act which the consul is forbidden to per-
form.

The overwhelming majority of the Experts approved a
positive statement, as a conventional rule, of the right of
the consul to take the evidence of his own nationals
without compulsion. To this was added the right of any
ratifying State to file a reservation with respect to it to
protect the doctrine of judicial sovereignty if applicable
(sze article 15 and article 27). On this basis, article 13
was unanimously adopted.

The filing of such a reservation will not mean a total
prohibition of the consul’s taking the evidence of his
own nationals. Article 15, infra, provides that, if such a
reservation is made, the consul may be authorized to
take the evidence of his own nationals upon securing the
permission of the designated authority of the State in
question. The combination of articles 13 and 15 there-
fore means that the consul may take the evidence un-
conditionally of his own nationals without compulsion,
if no reservation is made under article 27; and, if a re-
servation is made, he may take the evidence of his own
nationals if permission is granted to him upon applica-
tion to the appropriate authority of the State where he
is posted.

This provides a conventional rule, preserves the doc-
trine of judicial sovereignty where it applies, and pro-
vides machinery for the grant of special permission in
States where judicial sovereignty is applied.

The power of the consul has, of course, territorial limi-
tations. He can only act in the territory of the State
where he is posted. He cannot cross the border into
another State, to which he is not posted, and take evi-
dence there in his official consular capacity. Article 13
contains this specific territorial limitation.

In the discussion of article 1, supra, reference was made
to the bracketed clause ‘other judicial act’, which
might be included in a letter of request. The Commission
was unanimous that, no matter what disposition was
made of this clause in connection with letters of request,
no consul should be permitted to perform any act other
than the obtaining of evidence. The clause ‘or to per-
form some other judicial act’ is therefore deliberately
excluded from article 13.

Several of the Experts approved the inclusion at the end
of article 13 of the phrase ‘in aid of civil or commer-

cial proceedings pending in the courts of his State’
which appears in square brackets. Other Experts felt
that this limitation was so obvious and so inherent in the
entire Convention that the inclusion of the bracketed
phrase was unnecessary. The Rapporteur suggests that
the phrase is necessary in the absence either of a general
limitation in the title of the Convention or in the
Preamble, which were not drafted by the Special Com-
mission but which are to be drafted at the October Ses-
sion.

If the limiting phrase, ‘in a civil or commercial matter’
is necessary in article 1 dealing with letters of request it
would also be necessary in article 13 which opens the
independent topic of Chapter II. The same applies to
‘proceedings pending in the courts of his State’. On the
other hand, if either the title of the Convention or the
Preamble effectively limits the scope of the entire Con-
vention, the phrases will not be needed in Chapter I, ar-
ticle 1 nor in Chapter 11, article 13.

Attention is again drawn to the decision of the Special
Commission to preserve all existing bilateral or multila-
teral conventions and all internal domestic law and pro-
cedure of any State which prescribes rules less restrictive
than those of this Convention in the area of the taking
of evidence by consuls (see article 22, infra).

In all the prior discussions, the problem has been phrased
in terms of the ‘consul’. Article 13 uses the term ‘diplo-
matic or consular agent’, thereby including diplomatic
officials of a rank other than consul. The use of any di-
plomatic officers other than the consul will be infre-
quent; some States may place the evidentiary function
exclusively upon the consuls. In any event, the use of the
word ‘consul’ anywhere in the discussion of Chapter II,
articles 13 to 17, is intended to include the ‘diplomatic
agent’ to the extent that he may have similar powers
under the laws and procedures of his own State.

Article 14

Article 14 takes up the matters left open in article 13,
namely, the taking of the evidence of witnesses who
have a nationality other than that of the consul. Here the
general principles which guided the decisions under
article 13 are not present. The witness is not one whom
the consul has an official duty to protect. The witness
is not one who can be expected to be familiar with the
procedures of the forum where the action is pending.
The witness is not one who can be expected to be fluent
in the language of the forum where the action is pending.
Of course, the situation is identical with article 13 in-
sofar as the consul knows the domestic procedure of the
forum where the action is pending and can be expected
to take the evidence in the form most effective for use
in the pending litigation.

Further, there is a difference in principle between wit-
nesses of the nationality of the State of execution and
witnesses of third country nationality. The State of exe-
cution may feel a strong obligation to protect its own
nationals from the burdens and risks of testifying, but
may feel relatively little obligation to protect strangers
who are for the moment present or resident in its terri-
tory.

The Special Commission therefore drafted separate
rules for these two classes of witnesses. Paragraph (a)
regulates the right of the consul to take the evidence of
witnesses of third country nationality; paragraph (b) re-
gulates the right of the consul to take the evidence of
nationals of the host country to which he is posted.
In the initial discussion of paragraph (a), it was develop-
ed that a substantial majority of the States represented
permit the consul to take testimony of third country
nationals without compulsion and seek to exercise no
control in such cases. A number of the Experts there-
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fore wished the taking of the evidence of these witnes-
ses to be made a conventional rule stated in the same
terms as article 13.

In the ensuing debate, a careful presentation was made
of the system of taking evidence under the Anglo-Ameri-
can Common Law for the benefit of the Civil Law Ex-
perts.

The Anglo-American Experts explained that the function
of obtaining the evidence was primarily a burden on the
parties to the action, who had the duty to collect their
own evidence. Unless all parties to the action agreed to
the obtaining of the evidence abroad, the moving party
would be required to obtain an order of the forum where
the action was pending to proceed to obtain the evidence
in the foreign country.

The use of the consul abroad, at the place where the
witness was located, was an effective and inexpensive
method regardless of the nationality of the witness, since
the consul, knowing the law and procedure of his own
country, would normally obtain the evidence in a form
which made it usable in the forum where the action was
pending.

If the witness spoke English this would obviate any need
for the expense of interpreters and translation. The con-
sul had the power, under his own law, to administer an
oath to the witness.

The Common Law countries offered open facilities to
consuls of other States without requiring any reciprocity.
Under the Anglo-American system, when a consul abroad
was asked to take the evidence of a witness, two alterna-
tive systems were available. )

First, the consul might receive a set of written questions,
prepared by the lawyers for the litigating parties, to pro-
pound to the witness and the answers to which he would
record and return.

Second, the testimony might be taken on an ‘open com-
mission’ to the consul. In this case no written questions
would be prepared, the consul would know nothing about
the case, and the questioning of the witness would be
conducted by lawyers for the litigating parties. If the
case were important enough the lawyers might go abroad,
but otherwise local lawyers in the State of execution
would be briefed to conduct the examination.

It was explained in some detail that the consul could
never exercise any judicial function. For example, if on
an ‘open commission’, a dispute arose between the law-
yers as to whether a certain question was proper and
whether the witness should answer, the consul could
never decide this question. If the witness were directed
by the lawyer for one of the parties not to answer the
question, the consul, if he directed the witness to answer,
would in effect be exercising ‘compulsion’ on the wit-
ness which is strictly forbidden. Only a court can exer-
cise compulsion.

The consul under an ‘open commission’ is only a neutral
presiding officer at the examination and a neutral trans-
mitter of the resulting evidence to the forum where the
action is pending.

Several of the Experts of the Civil Law countries were
concerned about the proper protection of a witness in
the case of such ‘open commissions’, since the witness
might be confused and harrassed by vigorous examina-
tion and cross-examination. The Anglo-American Ex-
perts pointed out that lawyers representing both sides of
the case were present and, in addition, the witness might
have the protection of a lawyer of his own, if he wished,
and if he were concerned about the protection of impor-
tant interests of his own in a difficult or troublesome
situation of sufficient magnitude.

Representatives of the Civil Law system then explained
that their theoretical concept of the taking of the
evidence was directly opposed to the Anglo-American

system. The obtaining of the evidence is not primarily a
function of the parties to the action and their lawyers,

‘but is a judicial function and the duty and responsibility

of the judicial authorities. The parties and the lawyers
may, of course, assist in this function but their assist-
ance does not change the basic concept.

Accordingly, when a consul abroad takes testimony in
support of an action pending in a Civil Law court, the
consul is performing a part of the judicial function. The
concept of the ‘open commission’ as described by the
Anglo-American Experts is therefore not possible. The
questioning would be done by the consul either on the
basis of specific questions which would be furnished to
him or on the basis of general instructions respecting the
matter which would permit the consul properly to inter-
rogate the witness.

There was, therefore, more built-in protection for the
witness in connection with the examination.

The Commission agreed that these conceptions were so
basically different that the Commission should not at-
tempt to harmonize them. To the contrary, the Commis-
sion should attempt to find a compromise position under
which each system could operate as effectively and prac-
tically as possible. It would also be necessary to alle-
viate the fears of the Civil Law Experts about the pro-
tection of the witness at the examination. This fear ex-
tended equally to witnesses of the nationality of the
State of execution and to witnesses of third country

‘nationality. Further, the compromise must recognize the

principle of judicial sovereignty where applicable.

This led to an active debate on what was primarily a
question of draftmanship. Would it make a more effect-
ive Convention to state another specific rule like article
13, subject to the possibility of partial or total or con-
ditional reservations; or would it be more effective to
provide that everything except the matters- covered by
article 13 should be made optional?

The Commission finally agreed upon the following novel
proposal which is contained in part in article 14 and the
balance in article 15. The essence of the proposal is as

-follows —=

1 any State may, by unilateral declaration, permit a
foreign consul to take the evidence of nationals of third
States; ‘ .

2 any State may, by unilateral declaration, permit a
foreign consul to take the evidence of nationals of the
declaring State; e

3 any such declaration may be made subject to :reci-
procity; .

4 the declaration may be unconditional or may contain
conditions, including inter alia advance notice to a desig-
nated authority of the declaring State which may then
have a representative present at the taking of the evi-
dence;

5 the declaration may require the consul in every case
to make a written application to an appropriate authori-
ty of the declaring State for permission to take the testi-
mony, which permission may be withheld or may be
given subject to such conditions and limitations as may
‘be imposed.

This interesting proposal is broad enough to cover every
contingency which was discussed during the debates in
the Special Commission.

It will permit a State to prescribe the same rules for both
its own nationals and third country nationals or to pre-
scribe different rules for the different classes of wit-
nesses.

It will permit a State to permit the unconditional taking
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of the evidence of both its own nationals as well as
nationals of third States.

It will permit a State to forbid the taking of the eve-
dence of its own nationals and at the same time grant
unconditional freedom to take the evidence of nationals
of third States.

It will permit a State to grant permission to take the
evidence of its own nationals on terms and conditions
different from those applicable to nationals of third
States.

It will permit a State to forbid the taking of the evi-
dence of any witness except on application for permis-
sion and subject to the terms of the permission, if
granted.

Any permutation or combination of factors can be
covered in the declarations. They may be as broad or as
narrow or as unlimited or as conditional as the declaring
State may desire.

Further, assuming the worst, namely, an absolute refusal
of an application by the consul for permission to take
the evidence, the matter is not closed. In that case the
consul will merely return the documents to the judicial
authority which issued them informing it that he is not
permitted to take the evidence under the law of the
State where he is posted, and recommending that the is-
suing tribunal secure the evidence through letters of
request. Under article 8, paragraph 3, supra, the court
of the State of execution can refuse a letter of request
only on the three narrow grounds specified. According-
ly, if the objection to the consul’s acting is merely be-
cause of the application of the doctrine of judicial sover-
eignty by the State of execution, or fear of oppression
of the witness, the taking of the evidence will not in-
evitably be barred. It will only be necessary to use the
alternative method of letter of request.

Accordingly, paragraph 1 of article 14, contains a
statement of the general rule respecting the first type of
unilateral declaration. This covers the authorization of a
foreign consul to take the testimony of witnesses who
are nationals of third party States.

Paragraph 2 of article 14 provides the second of the op-
tional unilateral declarations, namely, the authorization
of the foreign consul to take the testimony of nationals
of the declaring State.

The second sentence of the English text of paragraph 2
is incorrect. The French text correctly places the reci-
procity provisions in a separate paragraph 3, to make it
clear that reciprocity can be demanded as to both the
declarations in paragraphs 1 and 2. In the English text,
by including the reciprocity clause in paragraph 2 only,
the reciprocity clause becomes inapplicable to a decla-
ration under paragraph 1. The two texts are therefore
different in an important substantive matter.

It is not certain that any State would be sufficiently in-
terested in the rights of third country nationals to refuse
permission to a foreign consul to take their evidence un-
less the consul’s own State also permitted such evidence
to be taken. However, the Special Commission did not
wish to forbid a State from insisting on such reciprocity
if it wished.

Paragraph 4 of article 14 (incorrectly paragraph 3 in
the English text) provides an unlimited field for condi-
tions in any declaration under either paragraph 1 or
paragraph 2. Specifically it gives the following illus-
trations: (a) advance notice of the time and place of
the taking of the evidence, the notice to be given to a
designated authority of the declaring State (which can,
of course, be the Central Authority or any judicial or
administrative authority); (b) the right of a representa-
tive of the State of execution to be present at the taking
of the evidence to exercise such supervision and control
over the taking of the evidence as may be required to

comply with the conditions which have been set forth
in the declaration.

These illustrations are not all-inclusive. They are illus-
trations only. The first sentence of paragraph 4 is un-
limited in authorizing the ’conditions’ which the declar-
ing State ’may impose’.

Although repetitive, it must again be pointed out that
all less restrictive bilateral and multilateral conventions
and all less restrictive domestic practices in any State
are to be preserved by the Convention. Accordingly, if
any State presently gives unlimited freedom to foreign
consuls to take the evidence of witnesses of any nation-
ality, without any requirement of reciprocity, that free-
dom remains. No new declaration need be filed under
article 14 merely to repeat what already exists.

The declarations are designed to create a device to
permit simply and effectively the creation of procedures
which do not already exist in any particular State.
During the discussions reference was made to the 1951
Geneva Convention on refugees and the possible effect
of the guarantees in that Convention of equal treatment
for refugees. The Commission was, however, of the
opinion that the Geneva Convention did not forbid
different rules for the taking of evidence by consuls of
the nationals of various States and that these differences
would not constitute illegal discriminations under the
Geneva Convention.

Finally, there is no provision in article 14 for the
policing of foreign consuls to prevent them from taking
evidence contrary to article 14. As a practical matter,
it is hardly conceivable that a foreign consul would
violate the laws of the State to which he was posted by
attempting to take evidence in direct violation of the
conditions of the host State’s declaration under the Con-
vention. The consul would subject himself immediately
to being declared persona non grata and recalled, with
serious implications to his future career in the foreign
service. The very fact that the consul is a foreign ser-
vice officer will eliminate the need for supervision or
control over his actions.

Article 15

Article 15, as explained in the discussion of article 14,
provides for the taking of the evidence in all the cases
which will be excluded pursuant to articles 13 and 14.
Any State may reserve completely against article 13
(see article 27, infra). Any State may refuse ane decla-
ration under article 14, or may file a limited declaration
under article 14, or may impose substantial conditions
in its declaration under article 14. Accordingly, there
may be a large number of cases in which the consul
will not be permitted, under both article 13 or article
14, to take the particular evidence of a particular wit-
ness at a particular time.

Article 15 therefore permits a State to make a further
declaration with respect to such excluded items. This
declaration will permit the consul, in such cases, to
make an application to a designated authority (adminis-
trative or judicial as the declaring State may determine)
for permission to take the evidence. That permission
may be withheld arbitrarily without giving any reasons,
within the discretion of the designated authority; or the
permission may be given subject to such conditions and
limitations, and requiring performance at such time and
place, as the designated authority may include in any
written permission which may be granted.

The Special Commission recognized that any State may,
by a combination of a reservation as to article 13, re-
fusal to file a declaration under article 14 and refusal to
file a declaration under article 15, totally forbid any
consul from taking any evidence from anyone within its

66 Commission spéciale — Rapport

Commission spéciale — Rapport



territory. If this should happen, the result would be
simply that the judicial authority of the State of origin
will be limited to securing the evidence through a letter
of request under articles 1 to 12.

No unilateral declarations under either articles 14 of 15
will be necessary if the internal law of the particular
State or if the particular bilateral conventions already
permit that which the declarations call for or permit even
more than the declarations call for, e.g. the situation in
Austria, Finland, the Netherlands, the United Kingdom,
and the United States, where a foreign consul without
compulsion, may take the testimony of anyone irrespec-
tive of his nationality.

As already noted, the subject-matter of article 15 is
subject to any existing internal law or bilateral conven-
tions which provide authorization more liberal and less
restrictive than that provided by these articles.
The Rapporteur suggests, however, that the present
drafting of article 22 is not sufficient to cover the prob-
lem of the internal law as to articles 14 and 15, for
reasons which are discussed in the analysis of article
22, infra.

Article 16

Article 16 provides a limited system for the grant of
compulsion in the case of an unwilling witness who
refuses to appear before the consul, or appears but will
not be sworn or will not affirm or will not give the evi-
dence requested. It assumes, of course, that the con-
sul has the authorization to take the evidence of the wit-
ness.

In the light of the universal rule that no consul ever has
compulsory powers per se, compulsion can exist only if
it is granted by a competent authority of the State of
execution. Because of the endless varying possibilities,
no provision can be made that the grant of compulsion
shall be obligatory; to the contrary, the grant of compul-
sion in favour of a consul must be optional and within
the discretion of the competent authority of the State of
execution.

Article 16 therefore provides that a State may make a
unilateral declaration with respect to the discretionary
grant of compulsory assistance to the consul in the case
of an unwilling witness.

In the absence of such a declaration there will be no
possibility of compulsion in favour of a.consul, unless
the internal law of the State or an existing bilateral con-
vention (which will be preserved by article 22, infra) so
provides.

If the declaration is made, it may be made subject to
such general conditions as the declaring State may in-
clude in the declaration. No specification of those con-
ditions is given since the optional character of the de-
claration is all inclusive.

Article 16 covers all three groups of witnesses or all
three possible nationality classifications. The declarations
might limit the grant of compulsion to one or more, but
less than all, of these groups. For example, it could be
limited to witnesses of the consul’s nationality only, and
compulsion could be excluded if the witness has any
other nationality. Also, compulsion might be refused
against a party to the litigation, similar to the reservation
in article 8, paragraph 1.

Most important of all, the declaration will never guaran-
tee that compulsion will be granted. All that the decla-
ration will do is to grant permission to the consul to
ask for compulsory assistance against the unwilling wit-
ness. Whether he will receive the compulsion is entirely
within the discretion of the declaring State and its
authorities.

If the declaration is made, the declaring State will in-

clude a designation of the authority to which the consul
is to make his application, and which will have the author-
ity to grant the request and furnish the compulsion. Be-
cause of the provision that the authority in question is it-
self to “furnish’ the compulsion, it is clear that the author-
ity must be a judicial authority, which has the power
to furnish compulsion in domestic actions in the courts
of the declaring State.

Only the consul may make the application for compul-
sory assistance; no party or representative may do so.
Assuming that the application is made, the decision on
the application is entirely discretionary. The application
may be denied, or granted unconditionally, or granted
subject to any conditions or limitations which may be
provided in the order granting the application.

It was the definite intention of the Commission, and the
language of article 16 accurately reflects this intention,
not to provide any compulsion per se for any consul un-
der any circumstances. The purpose of the article is
to set up a simple system by which the consul may ask
for compulsory assistance. It provides nothing further
and is intended to provide nothing further.

Each State which ratifies the Convention will reserve the
right to itself to deny any compulsory assistance to a
consul by the simple device of filing no declaration. On
the other hand, a State may elect to provide some com-
pulsion to consuls under some circumstances, but will
always have the right to deal with each application ad
hoc and to determine in each case the extent of the com-
pulsion, if any, which will be granted to the consul with
respect to the particular witness in the particular matter
at the particular time.

The optional quality of action under article 16 is all in-
clusive.

Article 17

Article 17 assumes that in a particular State, the foreign
consul will be authorized to take evidence either of his
own nationals under article 13 or of nationals of the State
of execution or of a third State or both, under article
14, or of an otherwise unauthorized witness under the
special allowance of article 15. Based on this assump-
tion, article 17 specifies some of the detailed powers of
the consul.

Subdivision (@) permits him to take any evidence which
is not incompatible with the law of the State of execu-
tion and which is not contrary to any special allowance
order which may have been issued under article 15.
These obvious limitations require no detailed discussion.
Subdivison (a) further grants power to the consul to
administer an oath or take an affirmation, within the
same limits. The mere grant of authority to a consul un-
der articles 13, 14 or 15 does not automatically give
him the right to administer an oath. For example, the law
of a particular State may provide that no person other
than a judicial authority or a notary may by law admin-
ister an oath under any circumstances. In such a State,
the administration of an oath by a consul would be a vio-
lation of this internal law of the State, and therefore
‘incompatible’.

In such circumstances, it was the intention of the Com-
mission that the consul would request a notary or other
authorized person to appear at the hearing before him to
administer the oath to the witness in conformity with the
internal law of the State of execution.

Subdivison () regulates the obvious question — how will
the prospective witness know that his testimony is to be
taken and that he will be asked to appear before the con-
sul? There can be no compulsory order against the wit-
ness, under article 16, until the witness has first been ask-
ed to appear voluntarily and has either refused to appear
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or has appeared and refused to be sworn or to affirm
and to give the evidence requested.

In order to set the background for any taking of evidence
someone must first request the witness to appear and
testify. Subdivison (b) presumes that the consul will re-
quest the witness in writing to appear. It directs that such
request shall be written in the language of the State of
execution or be accompanied by a translation in that
language, unless the recipient is a national of the State
of origin. In that case, obviously, the consul will issue the
request in his own language because this will also be the
language of the witness.

If the witness cannot be compelled to appear and testify
before the consul, because no declaration has been filed
by the State of execution under article 16, and because
there is no internal law of the State of execution or an
existing bilateral convention, preserved by article 22
which provides for compulsion, it is then the duty of the
consul to inform the witness that he need appear only
voluntarily, and that he cannot be compelled to appear
and give evidence if he chooses not to do so.

Several of the Experts were concerned that a witness,
receiving a formal document bearing the official desig-
nation of a foreign consulate, might feel compelled to
appear because of the very nature of the request. The
Commission was sympathetic with this proposal and there-
fore added the closing phrase to subdivision (b), to
avoid any indirect compulsion on the witness.

Subdivison (c) provides that the evidence may be
taken by the consul in the manner provided by the law
applicable to the court in which the action is pending.
Even though the consul may not be a trained lawyer, it
will be presumed that he will be generally familiar with
the method by which evidence is produced in the courts
of his country and he will, in addition, have the benefit
of the instructions contained in the consular regulations
issued by his own foreign service. The whole purpose of
using consuls to take evidence is to take advantage of
their familiarity with the local law and procedure of their
own country, so as to assure to a maximum that the tes-
timony will be taken in a form and manner which will
make it of maximum utility in the litigation for which it
is obtained. The only limitation is that the consul may
not take evidence in a manner which is ‘forbidden’ by the
law of the State of execution. This is obvious, because
such an action by the consul would constitute a violation
of local law and obviously must be excluded.

Attention is called to the fact that this limitation in sub-
division (c) is different from the provisions of article
12, paragraph 2.

When a judge is asked to execute letters of request for
use in a foreign tribunal, he may be asked to operate
under a system of procedure which may be unknown to
him, and which may be ‘impracticable’ in the light of
the rules of practice and procedure in his court. This
limitation of ‘impracticability’ is obviously inapplicable
where the testimony is being taken by a consul for use
in the courts of his own State with which he is, by defi-
nition, reasonably familiar. As long as the consul does
not violate the laws of the host country in which he is
posted, he should be quite free to follow to the maximum
the practice and procedure of the courts of his own
country.

Subdivison (d) incorporates by reference the °‘sove-
reignty or safety’ provision of article 8, paragraph 3 (3)
and the provisions of article 9 respecting the priv-
ileges and immunities of witnesses. During the course
of the debates it was recognized that some provision
would have to be made to cover these problems.

The Commission recognized that if the sovereignty and
security of the State of execution would authorize the
rejection of a letter of request seeking that testimony, the

State of execution would have an equal interest in pre-
venting the same witness from giving the same testimony
before a foreign consul.

This problem cannot arise in States where unlimited free-
dom is given to a voluntary and willing witness to tes-
tify without supervision or control of the local authori-
ties. If internal law or a bilateral convention (protected
by article 22) gives the witness such freedom to testi-
fy, the question will not arise.

Nor will the question normally arise where the consul
takes the testimony of one of his own nationals voluntar-
ily under article 13, without intervention by the State of
execution.

The problem will arise, however, where the testimony of
a national of a third State or of the State of execution is
taken pursuant to a declaration under article 14 or pur-
suant to special permission under article 15. It is inher-
ent in these situations that a representative of a compe-
tent authority of the State of execution may be present
at the taking of the evidence. The purpose of this is not
merely to confine the testimony within the limits which
may be fixed by the authorities of the State of execution,
but also to protect any question of sovereignty or secu-
rity of the State of execution which may be involved.
The Commission was unanimous that a witness testifying
before a consul should have the identical privileges and
immunities as if he were testifying before a judicial tri-
bunal of the State of execution pursuant to a letter of re-
quest. Because of the pressure of time the Special Com-
mission did not draft these clauses, but requested the Se-
cretary-General to prepare a subdivision (d) to article 17
which would incorporate these provisions.

Subdivision (d) is tentatively drafted in the form of a
blanket incorporation of the relevant articles 8 and 9.
Should some qualifying clause such as ‘mutatis mutandis’
be included? Alternative language suggestions can be
submitted at the October Session.

Finally, there was considerable discussion within the
Special Commission as to the problems of false testimony
and the application of the criminal penalties applicable
to perjury in connection with testimony before a consul.
Two questions were discussed: (1) is the giving of testi-
mony under oath before a consul in a foreign country a
violation of the law of the consul’s State? (2) is it a vio-
lation of the law of the State of execution where the evi-
dence is taken?

The Commission was unanimous in its decision that
these questions are primarily questions of the internal
penal law of States; they are not appropriate for an in-
ternational convention on civil procedure, and that they
should not appear in the text of the Convention. The
Rapporteur was, however, directed to include this deci-
sion in this Report.

Chapter V — Taking of evidence by commissioners

The practice of appointing ‘commissioners’ to take tes-
timony abroad is an Anglo-American procedural de-
vice.

The theory is that the court, in which the action is pend-
ing and in which the evidence is needed from abroad,
will appoint some person in an official capacity to under-
take to obtain the testimony in the foreign country. In
lieu of requesting the judge of a foreign country to take
the evidence, the court of the forum where the action
is pending appoints its own official for this purpose. It is
obvious that this system can be operative only in those
situations where the law of the place where the evi-
dence is to be taken will permit the commissioner to per-
form his function and where the commissioner may do
so without violating the law of that place.
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The system has obvious advantages. In the first place, if
the witness to be examined is of the same nationality as
the court in which the action is pending, and if the com-
missioner is also a national of that country, or is a person
familiar with its language and its techniques of civil pro-
cedure, the testimony can be taken without the need of
translation or interpreters and with a reasonable assur-
ance that the testimony will be taken in a manner to
make it of maximum utility in the forum where the
action is pending.

It will appear instantly that within this definition a con-
sul is in fact a commissioner.

The Anglo-American system however goes beyond the
appointment of the consul and permits the appointment
of any qualified person to perform the act of taking the
evidence.

There are practical situations in which someone other
than a consul should function, if the system is to operate
satisfactorily. To illustrate, the nearest consular office
in the State of execution may be from 100 to 500 miles
distant from the place where the witness resides. It would
be an unnecessary burden on the consul to ask him to
leave his consular office to perform his function at that
distance, and it would be an unnecessary burden and
expense on the witness to require him to travel to the
consular office. If an appropriate competent person, for
example a reputable lawyer with offices in the same city
in which the witness resides, could be appointed, he
could arrange for the taking of the evidence with a
minimum of burden and expense.

In the theory of the Anglo-American practice, there is
no difference in principle between allowing evidence to
be taken by a foreign consul and allowing it to be taken
by some other qualified person duly appointed for this
purpose by the court of the foreign country in which
the action is pending.

Just as in the case of the consul, the functions of the
commissioner will depend on the nature of the commis-
sion given to him by the court.

If the commission is one merely to submit a list of writ-
ten questions and cross-questions, which will accompany
the commission, the commissioner’s function is simply
to propose the written questions to the witness and
record his answers for the use of the trial of the case. On
the other hand, if the commission is an ‘open com-
mission’, the commissioner will be merely a neutral
supervisory officer, with no power of compulsion, and
the questioning of the witness will be done by the
advocates for the respective parties.

It would be most unusual for a lawyer for one of the
parties to be appointed as a commissioner since this
would be inconsistent with the neutrality of his position.
Two methods are available for the appointment of a
commissioner. The usual method is for the court where
the action is pending to appoint a designated person
abroad (a consul or some other qualified person) a com-
missioner to take the evidence. If the situation justified
it, the court where the action is pending might address
a letter of request to the court of the foreign country
asking that court itself to appoint a commissioner to
take the testimony, suggesting the language and other
qualifications which the commissioner should have.
The choice between the written interrogatories and the
‘open’ commission with oral examination of the witness
depends frequently on financial circumstances. In many
cases, the parties to the action will not have the re-
sources to send their own lawyers abroad to conduct the
questioning of the witness or to employ foreign counsel,
in the foreign State, to interrogate the witness for them.
No commissioner ever has any powers of compulsion.
If a witness will not appear voluntarily, or will not testify,
the commissioner is powerless to force him to do so.

His sole remedy is to apply to the tribunal of the place
where the evidence is to be taken, and request that tri-
bunal to give him assistance in compelling the ap-
pearance and testimony of the witness.

The United Kingdom Expert also pointed out that in
many, if not all, of the United Kingdom bilateral Con-
ventions provision was made for commissioners. In ef-
fect, the provisions in these Conventions obliged the
Contracting Parties to let the commissioner act without
hindrance.

Perhaps the most spectacular illustrations of the use of
commissioners are three recent instances in the United
States, in the Federal courts, for the benefit of Italian
and German litigation.

In these cases, the United States Federal court, on
application, appointed visiting German and Italian jud-
ges as commissioners, authorizing them to take the testi-
mony of designated witnesses within the jurisdiction of
the United States court, authorizing them to proceed to
interrogate the witnesses in their own language and in
conformity with their own procedure, and granting
sub poenas compelling the witnesses to appear before
these foreign judges to testify.

It is difficult to conceive of more complete €judicial
assistance’ by the court of one State to the court of an-
other State in aid of the latter’s litigation.

The Special Commission was unanimous in its decision
to introduce the system of commissioners into the draft
Convention, but on a solely optional basis and subject
to more local control by the State of execution than in
the case of consuls.

The factor that motivated the Special Commission to
permit tighter controls is the difference in official status
between a consul and a non-consular commissioner. In
the case of the consul, he is an officially accredited
foreign service officer, subject to official consular regu-
lations and subject to disciplinary recall if he exceeds his
privileges. With respect to his own nationals, he has an
official duty to protect their interests in the State where
he is posted. This puts him in a different category from
an ordinary person selected by a foreign court and
armed with the substantial authority of an official com-
missioner.

Accordingly, it was decided that the general rule of
article 13 which permits a consul to take the evidence
of his own nationals on an unrestricted basis and with-
out the need of a declaration by the State of execution
should not be made applicable to the non-consular com-
missioner. Instead, all action by the commissioner is
made subject to a permissive declaration by the State of
execution, irrespective of the nationality of the witness.
Articles 18, 19 and 20 therefore provide optional pro-
visions closely comparable to those contained in articles
14 to 17.

Article 18

This article contains the basic provisions with respect to
the taking of evidence by non-consular commissioners.
In the first place no commissioner may act, regardless of
the nationality of the witness, unless if a declaration per-
mitting him to act has been filed, excepting of course
those situations where the local internal law or existing
bilateral conventions (which are preserved in article 22)
permit the commissioner to act.

The discussion of the following articles is necessarily
limited to those situations where there is no such internal
law and where there are no bilateral conventions which
govern.

No State is required to permit a commissioner to act on
its territory. Simply by declining to make any declara-
tion, the practice will be forbidden.
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The first sentence of article 18 refers only to the situa-
tion where the commissioner is appointed by the court
of the State where the action is pending. Appointment
by the court of the State of execution, as in the case of
the appointment of the German and Italian judges
by the United States courts mentioned above, is not in-
cluded in article 18. Such an appointment would be in-
cluded within the articles governing letters of request.
The State of origin, in a letter of request, might specifi-
cally ask the court of the State of execution to appoint
such a commissioner. Such action by the State of exe-
cution would constitute the execution of a letter of re-
quest, rather than the recognition of a commissioner
appointed by the State of origin.

If a declaration permitting the operation of commission-
ers is filed, the first sentence provides that the declaring
State may include ‘such general conditions’ as it may
wish in the declaration. There are no fixed limits to the
scope of these conditions. However, the second sentence
of article 18 specifically permits the inclusion, in the con-
ditions, of the requirement of a written application by the
commissioner to an appropriate authority designated
by the declaring State for permission to take the evidence
of the named persons.

There is, of course, no duty on the declaring State to in-
clude any particular conditions. It may, if it wishes,
file a declaration giving the commissioner a status iden-
tical to that of a foreign consul. If this is done, the com-
missioner will have every power that a consul has in
that State, no more and no less. Or the declaration may
give the commissioner unlimited right to take the testi-
mony of willing witnesses without compulsion as in the
Anglo-American countries. At the other end of the scale,
the declaration may confine the commissioner within the
narrowest limits, for example, requiring an application
for permission in every case and limiting him to taking
the evidence of nationals of the State of origin.
Two options are available to the declaring State with re-
spect to the rules governing the commissioner. The
declaration may include the most meticulous details in
the declaration itself specifying therein all of the limi-
tations and conditions it wishes to impose. Or the de-
claration may merely provide a general requirement of
an application for permission in every case. The details
will be prescribed ad hoc for each particular case, giving
the maximum flexibility to prescribe the particular limi-
tations, conditions, rules and regulations which are to
be applicable to each particular case.

On balance, it would seem much more practical to avoid
excessive detail in the declaration itself and to permit
the widest flexibility in fixing the details in the permissive
orders which will be granted.

The second sentence of article 18 specifies the right of
the declaring State to include, in the declaration, the re-
quirement that a written application must be filed in
every case for permission to take the evidence. The appli-
cation will be directed to an agency of the State of execu-
tion named in the declaration. The persons whose evi-
dence is to be taken, are to be named in the application.
The third and fourth sentences further provide that the
order granting permission may limit the time and place
and the conditions on the taking of the evidence and also
may prescribe how and by whom the oath or affirmation
of the witness shall be taken. It may also prescribe the
rules of conduct for the commissioner to follow in carry-
ing out his mandate.

Article 19

Article 19, also in optional form, provides the possibili-
ty of compulsory assistance from the tribunals of the
State of execution indentical with that which is made
available to the consul under article 16.

Here again, in the absence of internal law or bilateral
convention, no application for compulsory assistance may
be made by a commissioner, and no compulsory assistance
will be given him in the absence of a declaration of the
State of execution and only on such general conditions
as may be included in that declaration.

Even in that situation, the right of the commissioner is
merely to make a request similar to a request which a
consul may make under article 16. This grants nothing
definitively since the right of the consul to compulsory
assisance is entirely optional and discretionary. It may
be refused entirely, or limited by the conditions or
limitations imposed in the order granting it.

The commissioner’s possible right to compulsory assist- -
ance is therefore parallel to that of the consul. It is sub-
ject to the same rules of discretion and to the impo-
sition of conditions and limitations by the competent
authority of the State of execution designated to rule on
such requests.

Article 20

If a commissioner is authorized to act, his powers, in the
absence of rules of internal law or bilateral conven-
tions, will be strictly limited within the scope of the
order of permission issued under article 18 discussed
above.

Within the limits of the conditions and limitations
of that approving order, article 20 provides that the
powers of the commissioner and the performance of his
functions shall be governed by the identical rules which
apply to the consul under article 17. »

In other words, the commissioner is made as closely as
possible parallel to a consul except to the extent that the
authority which authorizes him to take the evidence may
impose more restrictive rules on the commissioner than
apply in the case of the consul.

As has been pointed out in the introductory remarks
to this chapter, from the point of view of strict logic
the commissioner is really a broader concept than that of
the consul. Every ‘consul’ falls within the broader scope
of ‘commissioner’, whereas every ‘commissioner’ is cer-
tainly not a ‘consul’. Therefore, in a strictly logical pres-
entation, the topic of the commissioner would be dealt
with as the general rule, and the consul would be con-
sidered as merely a special kind of commissioner.
Nevertheless, as a result of the discussions within the
Special Commission, and because of the fact that there
has been considerable experience in the taking of testimo-
ny by consuls but relatively little experience in the use
of commissioners, it was thought better to put pure logic
to one side. The draft Convention deals with consuls in-
dependently and does not consider them as merely one
kind of commissioner. The end result seemed quite satis-
factory to the Special Commission.

Chapter VI — General clauses

The general clauses, articles 21 to 30, were prepared by
the Secretary-General, under instructions of the Special
Commission, subsequent to the close of the meeting of
the Commission. Because of the shortage of time, the
Special Commission did not participate in their drafting
and did not debate their substance, other than the con-
tent of articles 22, 26, 27 and 30, which will be briefly
discussed in this Report. The remaining articles will
be left for consideration at the October Session.

Article 22

This article was intended to cover the point, made many
times during the debates in the Special Commission, and
referred to several times previously in this Report, that
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internal legislation in any State which provides a system
more liberal than and less restrictive than that provided
in the Convention should be preserved. It parallels article
19 of the Convention on Service of Documents. The
article as drawn in the text is too narrow. As drawn,
it relates only to the protection of the methods of trans-
mission of letters of request. It does not refer to the im-
portant matters of the form, scope and execution of let-
ters of request, the right of consuls and commissioners
to take evidence and the right of consuls and commision-
ers to receive compulsory assistance against recalcitrant
witnesses. All of these may be the subject of more liber-
al and less restrictive internal legislation and practice, or
of more liberal and less restrictive bilateral or multilater-
al conventions.

Reference has previously been made to the United States
legislation of 1964 under which foreign consuls and for-
eign commissioners have the unlimited right to take the
testimony of any willing witness of any nationality on
any topic at any time, at any place and by any method
with which the witness will agree. The procedure in the
United Kingdom is identical.

Similarly, Austria, Denmark, Finland, the Netherlands
and Spain give a foreign consul the free right to take the
testimony of a willing witness who is a national of a
third State; and Luxemburg permits this also provided
that the witness testifies without an oath.

Similarly, Austria, Finland and the Netherlands permit
such testimony to be taken by a foreign consul from a
national of their own State.

Certainly, those countries should not be required to
repeat this existing permission, under their internal law,
by filing new declarations under articles 14 and 15.
Further, to the extent that the internal law of any of
these countries provides for the grant of compulsion by
a method less restrictive than that contained in article
16, no State should be required to file a further declara-
tion under article 16.

Finally, the Parties to the United Kingdom’s network
of bilateral conventions should not be required to file
new declarations under any of the articles 13 to 20 where
these matters are already provided for on a basis less
restrictive than that called for in those articles.

The problem of the bilateral conventions seems to be
well taken care of in article 26, infra, but no adequate
provision is made for the problem of the internal legisla-
tion. Further, the format of article 22 varies from the
format of article 19 of the Convention on Service of
Documents.

The Rapporteur therefore proposes that the present text
of article 22 be revised to read substantially as follows—

To the extent that the internal law or pratice of a Con-
tracting State permits methods of transmission into its
territory of letters of request, or methods of execution
thereof, other than those provided for in this Conven-
tion, or permits methods of taking evidence other than
those provided for in this Convention, or permits any
action provided for in this Convention to be perform-
ed upon conditions less restrictive than those provided
for in this Convention, this Convention shall not affect
the operation of such internal law or practice within its
territory.

With a provision of this kind, the Convention will pro-
tect existing more favorable procedures and no Contract-
ing State will be held to have inadvertently modified or
restricted its pre-existing legislation, which may be less
restrictive than the provisions of the Convention.

Article 26

As mentioned in the discussion of article 22, supra, this

article properly protects the network of United King-
dom bilateral conventions, as well as all of the other
existing bilateral conventions between signatory States,
including those listed in the Memorandum of the Secre-
tariat which was included as an annex to the Question-
naire to Governments.

Article 27

In the discussion of article 13, supra, it was pointed out
that the power of a consul to take the testimony of one
of his own nationals is stated in article 13 in general af-
firmative terms, but subject (as stated in article 15) to
the right of any Contracting State to limit this general
clause by filing a reservation under this article 27. The
reservation may either (1) veto completely the appli-
cation of article 13 or (2) permit the consul to take such
testimony only on such conditions as may be set forth
in the reservation.

This article was inserted in recognition of the problem,
in some States, created by the breadth of their doctrine
of judicial sovereignty and the problems which would
thereby be created if a consul were permitted to take
evidence even of his own nationals.

Article 30

This article is copied directly from the Convention on
the Service of Documents and article 9, paragraph 2 of
the 1954 Convention.

It presents no problems which require discussion in this
Report.

Chapter VII — Undecided and open questions

A number of questions were raised during the meeting of
the Special Commission which could not be resolved
either because of the shortage of time or because they
were not brought up until the closing hours of the meet-
ing when a quorum was not present and official action
could not be taken.

Some or all of them should be discussed at the October
Session and some or all of them should be included in
the final text of the Convention.

These questions will be briefly noted for the October
Session.

a The question of costs and of free legal aid

Article 16 of the 1954 Convention provides that a State
executing a letter of request may not charge taxes or
fees. However, the State of origin may be requested to
refund (1) the costs paid to witnesses or experts, (2) the
expenses incident to the compulsion of a witness and (3)
the expenses incident to the use of a special procedure
requested by the State of origin.

Similarly, article 12, paragraph 2 of the Convention on
the Service of Documents requires the reimbursement of
the costs occasioned by the employment of an official
server in the State of destination and the costs incident
to the use of a special method of service.

During the brief discussion of costs by the Special Com-
mission, it was assumed that translators and interpret-
ers would be included within the provision for ‘experts’
in the cost provisions of the 1954 Convention.

It was also suggested that it might be appropriate under
certain circumstances, for the authorities of the State of
execution, to request a reasonable advance deposit of
costs if those authorities had no available funds which
they could advance for that purpose, pending futurereim-
bursement. This problem might be very substantial in the
event of the requirement of the translation by the Cen-
tral Authority of the State of execution of a large bulk
of documents under article 4.
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The point was also made that, to the extent that the
Anglo-American courts used commissioners, appointed
by them, to execute letters of request received from
abroad, considerable additional expense was added.

Should these expenses likewise be reimbursable?
Where consuls or commissioners are used, should the
State of execution bear any of the expense under any cir-
cumstances? The consul will make no charge for his ser-
vices in taking the evidence. The commissioner is ap-
pointed by the court at the request of one of the parties
and, accordingly, his expenses are to be borne by the
party requesting his appointment. The cost of trans-
lations and stenographic assistance, if any, and the
travelling expenses of the parties and their legal re-
presentatives, and the cost of appointing foreign
lawyers abroad to act for the parties under an ‘open’
commission are also private expenses to be borne by the
parties respectively.

If the witness appears voluntarily before the consul or
commissioner, the State of execution would not be in-
volved in any way and there should be no reimburs-
able expenses. But if compulsion is needed to compel
the witness to appear before the consul or the com-
missioner, expenses will be incurred in the State of ex-
ecution which should perhaps be reimbursed.

During the discussion, several Experts referred to the
provisions of articles 20 to 24 in Chapter IV of the 1954
Convention.

The question was immediately raised whether this draft
Convention, which is a revision of Chapter II, should
deal at all with Chapter IV. It was also noted that the
problems of this form of free judicial assistance are
much more complex than in 1954 because there are so
many different judicial systems involved in the present
expanded membership of the Conference.

The Special Commission reached no final decisions on
any of the issues of costs or of free judicial assistance,
and no provisions for it appear in the present draft
Convention.

The Rapporteur was directed by the Commission to note,
for the benefit of the October Session, the various points
discussed.

b Immunity of a witness from arrest or service of pro-
cess

During the Meeting a proposal was introduced to pro-
vide in the Convention for the immunity of a witness
from arrest or from service of process, when he
comes into the territory of the State of execution for
the purpose of testifying, and until a reasonable time
following the close of his evidence.

The Commission had no opportunity . to consider the
basic question of whether this topic should be included
as part of this Convention and, if so, what should be the
exact limitations and conditions for the witness’s immu-
nity.

The Rapporteur was directed to note the question in
this Report for consideration at the October Session.

¢ Effect of refusal of a witness to appear

A'proposal was made to include in the Convention a pro-
vision that the refusal of a witness to appear before a con-
sul or a commissioner and give evidence, if no order of
compulsion had been issued against him, should not ren-
der the individual liable to any penalty or prejudice in
the proceedings for which the evidence is required. Such
a. provision appears in the United Kingdom-Denmark
bilateral Convention.

There was no opportunity for a full explanation of the
reason for the provision or effective debate on it. It was,
however, immediately noted that the situation seems very

different if the person who refuses to appear and testify
is a mere witness, or if he is one of the parties to the ac-
tion. If a mere witness in a foreign land refuses to
appear voluntarily and no compulsion order is issued
against him, it is not clear how he could be subject
to any penalty or prejudice personally in proceedings
in another country to which he is not a party.

On the other hand, if a party who is abroad refuses to
testify, there will obviously be the possibility of prejudice
against him in the court where the action is pending. The
absence of his testimony may result in his loss of his case
at the trial.' How can the Convention regulate this?
Should the Convention permit a party to refuse to
testify in a civil or commercial matter and demand
that the judge hearing the controversy excuse him
from any prejudice to his case because of such refusal?
The Commission reached no decision on this question,
but instructed the Rapporteur to include these comments -
in the Report.

d Alternative procedures available

In all of the United Kingdom bilateral Conventions, a
clause appears to protect the moving party if he begins
by seeking the evidence before a consul or a commission-
er, and fails because the witness will not appear and tes-
tify voluntarily and no compulsion is granted. The bi-
lateral Conventions provide that the moving party may
thereafter start over again and seek to obtain the testi-
mony by letters of request where compulsion will be
available.

The Working Paper introduced on the first day of the
Meeting contained this provision but there was no
debate or discussion of it until the final day and
at a time when a quorum was not present. The language
contained in the Working Paper was an adaptation of
article 6 of the United Kingdom-Norway Convention
of January 30, 1931. Similar or identical language
appears in at least 14 other of the United Kingdom
bilateral Conventions.

The Special Commission therefore was without power
to consider the question which raises no policy problems
of substance.

The Rapporteur was requested to note the question as
one reserved for the October Session.

e The problem of dual nationality

As already discussed in detail, articles 13 and 14 provide
differing rules for the taking of evidence by a consul
based on the nationality of the witness. But suppose the
witness is a dual national?

Since these articles of the Convention provide for the
nationality of the consul, the nationality of the State of
execution and the nationality of third States, it is obvi-
ous that several different combinations are available
which would cast the witness within the coverage of two
of the provisions. If he does fall within two of the pro-
visions, should he be governed by the rule least restrictive
to taking the evidence or the rule most restrictive?
The Commission reserved discussion of this point and
directed the Rapporteur to note it for consideration in
October.

f Proceedings before administrative tribunals

Article 1 relates to the action of ‘a judicial authority’ in
a civil or commercial matter, in issuing a letter of re-
quest. The material in square brackets at the end of ar-
ticle 13 refers to civil or commercial proceedings
‘pending in the courts’. Article 18 refers to a commis-
sioner appointed ‘by a court’. These choices limit the in-
ternational assistance under this Convention to judicial
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proceedings in the courts. The language deliberately
does not provide, in any article, for similar assistance in
connection with administrative or other non-judicial
proceedings pending before administrative or other non-
judicial tribunals in the State of origin.

The Rapporteur was directed to note this limitation in
this Report for further consideration at the October
Session.

g Penal provisions

During the debates, the Special Commission noted the
penal problems which may arise in connection with the
taking of evidence abroad. The most common are—

1 failure of refusal of a witness to obey the order of a
competent tribunal;

2 false testimony by a witness.

The Commission was unanimous in excluding all refer-
ence to these problems from the Convention. They raise
questions of internal penal law of the affected States not
appropriate for this Convention. They may also involve
questions of jurisdiction between the State of origin and
the State of execution.

The Rapporteur was directed to note in this Report the
deliberate decision of the Special Commission to exclude
any reference to these problems in the Convention.
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