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Ire PARTIE – OBSERVATIONS DES ETATS MEMBRES
PART I - COMMENTS FROM MEMBER STATES

Comments from the United States of America on the
December 2004 Report on the Preliminary Draft Convention
on Exclusive Choice of Court Agreements
(dated 10 June 2005)
This note offers comments on the 2004 Report on the Preliminary Draft Convention, and
takes the opportunity to offer views on what the final Report might look like. We
appreciate very much the supreme effort that the Rapporteurs have made in preparing
the 2004 Report, and look forward to cooperative and productive efforts to prepare the
final Report following a successful Diplomatic Conference.
Note on the Final Report
The 2004 Report on the Preliminary Draft played a role in the preparation of a final
convention that the final Report of the adopted convention will not play. Although the
comments on the 2004 Report set out below are drafted with respect to the addition or
deletion of specific language, we recommend strongly that that the final Report not start
with the draft of the 2004 Report. There are simply too many places where the approach
of the 2004 Report is unsuitable for a Final Report. It is important for the final Report to
start with a fresh approach.
The goal of any final report on an adopted Convention is to explain the intention of the
parties to the negotiation. In our view, the Report should focus on presenting a clear and
concise overview of the Convention, and outlining the core concepts and purposes of the
Convention. It should be both a tool for the well informed, and an introduction for the
uninformed. In general, it should not seek to raise and discuss all possible
misinterpretations. If a matter has been specifically discussed in the Diplomatic
Conference, and there has been a request for it to be clarified in the Report, then it
would be appropriate to go into hypothetical examples. But in general, the Rapporteurs
should avoid writing a detailed review and analysis of the text. In particular, it is in our
view inappropriate for the Report to offer an interpretation of the plain language of the
text if that interpretation was not specifically discussed at the Diplomatic Conference.
That is for future academic work.
The Report might begin with an overview that highlights that the three basic rules of the
Convention are found in Articles 5, 7, and 9. By simply beginning with Article 1, the
Report could create the impression that a front-to-back read can help one best
understand the Convention. Our experience is that this kind of reading can create
problems, as it does for people who come to the Brussels Convention and Regulation for
the first time and try to read it in consecutive order. The Report should begin with an
introduction to the core rules:
1)
2)
3)

The chosen court has exclusive jurisdiction and must exercise it (Article 5).
A court not chosen must (with limited exceptions) defer to the chosen court
(Article 7).
Contracting States will recognize and enforce judgments resulting from choice of
court jurisdiction (Article 9).

If it is adopted, the Drafting Committee text of Article 11 may also be viewed as adding a
fourth basic rule: Courts in contracting states will not recognize and enforce judgments
from non-contracting state courts that are in violation of exclusive choice of court
agreements.
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Comments on 2004 Report
Introduction
Note: No reason to recite history of the larger project in the final report. The new
convention will stand entirely on its own.
Paragraph 4, line 8: “must” vice “can”.
Paragraph 7 – this paragraph is unnecessary. Why apply terminology of the previous
(failed) project to this one? Becomes very silly to talk about this new convention in terms
of the “gray area.”
Article 1
Paragraph 10 –Article 1(2) has nothing to do with territorial units, and it is confusing and
misleading to lump them in here. This paragraph should end at the end of the second line
with “…should apply without restriction in domestic cases.” It should not be occasion to
foreshadow discussion of federal state/REIO issues. It should not suggest that to apply
this one must determine what “state” means. Moreover, this paragraph fails to note that
article 1(2) only applies to determine the application of Chapter II (jurisdiction).
Paragraph 14, line 5 – “may also” vice “would”.
Paragraph 15. Not so sure that “civil and commercial” is “standard” in OAS and former
Soviet Union countries’ conventions. Line 2 should say: “…standard in Hague Conventions
[footnote to Service and Evidence Conventions]. It is generally interpreted to exclude
public…” Footnote might be to the Reports on those conventions or to the
Implementation Guides.
Paragraph 15, line 5 and footnote 17 – Disagree with the statement that it is “necessary”
to use both terms. Both terms may be helpful to some legal systems, but is confusing to
others. Using only “commercial” would be helpful and understandable to some systems
but confusing to others. In any case, any term could be used if it was clear that it was an
autonomous definition. Thus, the footnote is misleading.
Article 2
Page 2, footnote 22 – Put this in the text of the report.
Paragraph 29, line 1 – Redraft for clarity: “Another example of the exclusion for
antitrust/competition matters would be the rule…”
Line 5 – “against public policy” vice “wrong”.
Line 6 – “the rule” vice “it”.
Paragraph 39, line 5 – add “generally” before “agree”.
Line 9 – “precisely” vice “only”.
Footnote 42 – add “under its own law and outside the Convention” after “them”.
Paragraph 48, lines 2-3 – “where specifically provided” vice “in those areas expressly
covered by it (jurisdiction, and recognition and enforcement of foreign judgments)”.
Paragraph 53 – Delete as unnecessary.
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Paragraph 54 – This paragraph is unclear – does it imply de novo review of the existence
of the choice of court agreement? If so, that should be discussed in Article 3 and 9. There
is no reason to refer to rules of evidence.
Footnote 58 – this is extremely misleading. Must make clear that the autonomous rule of
this convention is to have a different outcome from Ruffer and similar. Goal is the Iveytype result, not to have the Convention be applied differently in different countries. This
is a critical point. Pocar/Nygh report was clear and correct.
Paragraph 59 – why exclude bail bonds?? Never discussed and should not be dismissed
here. Footnote 59 cites a case that seems unrelated to bail bonds. All very unclear.
Article 3
Paragraph 63 – Third party issues is complex and will have results based on local law.
Why go into this? There is no convention rule.
Paragraph 72, last sentence – this statement, under which one party can convert a nonexclusive choice of court agreement into an exclusive choice of court agreement can’t be
right. Don’t recall ever having agreement on this.
Paragraph 80 – Cannot understand the meaning of the first sentence.
Paragraph 82 - Cannot understand the discussion of consideration or what its place is in
the report. Cannot understand the rationale for additional language suggested at the end
of the paragraph. There is an issue whether under Article 9 the F2 court can determine
that there was no actual agreement on choice of court (no meeting of the
minds/consent) and therefore F1 had no jurisdiction. Needs to be resolved and addressed
in report.
Article 4
Paragraph 95, line 4 – “the question is left to internal law” vice “the question is more
difficult”.
Paragraph 97 – this is misleading. There may be other factors involved in determining
what is “appropriate” – this implies that EC court can’t refuse to hear a case in favour of
lis pendens in the court not chosen.
Article 5
Paragraph 105 – add reference to court-made rules (common law countries).
Article 6
Paragraph 114 – this will necessarily be redrafted – intent is to be a savings clause only
and apply to all excluded matters under Article 2 in context of being considered as an
incidental question.
Article 7
Footnote 122 – there is a recent Australian case like this.
Paragraph 124 – should refer in first sentence to choice of law rules of court as done in
paragraph 125.
Paragraph 128 – Should not/not redraft the provision (“manifestly contrary to
fundamental principles of public policy” into “manifestly part of its public policy”)? Report
needs to resist the inclination to redraft this carefully negotiated provision. Restate the
7

provision in its own words and note that it is intended to apply not to technical violations
of mandatory rules, but to set a very high threshold. If this is not the intent, then we
would insist on deleting the choice of law rule in 7(a).
Article 9
Paragraph 141 and footnote 153 – We had understood 9(1)(c)(ii) to be an extraordinary
remedy, with an extremely high threshold where service was carried out in such a
fashion that it constituted a violation of local sovereignty – e.g., if a foreign judicial
officer came illegally to serve. We extremely surprised to read in the report that it could
be interpreted to cover routine instances where a civil law country deems foreign service
to violate even technical requirements of local law. This is unacceptable to us – we had
thought there was broad acceptance of the approach in (c)(i). This provision serves no
purpose if it is only an example of the application of a public policy exception. If some
were to read it to permit technical violations of the Hague or other conventions and local
law to be grounds for declaring local sovereignty to be violated, the convention would be
severely undermined. The case cited in footnote 153 – our understanding had been that
under Japanese judicial precedent, foreign service by mail would not be a ground in itself
not to enforce a judgment. Rather, the court would look to see where the defendant was
unfairly prejudiced – for example, by being served in a foreign language.
Footnote 154 – add “in some serious way” after conflicts, and "mandatory" before
"substantive law." This is a critical point – the high threshold for the application of public
policy is critical to the effective and uniform application of the Convention. Must make
clear that the mere existence of a statute or regulation that might somehow conflict with
the judgments is not grounds for a public policy refusal of recognition and enforcement.
Discussion of 9(1)(f) – Do not agree and/or do not understand various parts of the
discussion here, including the relationship to Article 11. However, this was clarified by
the Drafting Committee, and the final report should carefully track the final provision.
Paragraphs 146-152 - Discussion in final Report must track conclusion of text in
Article 11.
Footnote 165 - There was no agreement on this categorical conclusion. It is also
inconsistent with the text of paragraph 153.
Paragraph 154 – Drafting is unclear – appears to say that revision au fond is permitted
under Chapter III. Perhaps add the word “limited” before “review” in line 2.
Article 11
Discussion of this article is not clear; drafting committee made some progress in
narrowing and clarifying the provision. The final report should track closely the text and
rationale for any final agreed text.
Article 12 & 13
Paragraph 180 - Report describes a situation that will not be known or understood to
common law courts – enforcement but not recognition – where the settlement does not
even resolve the dispute between the parties, but is intended to be enforced. It is not
easy for a common law court to be expected to understand that the judicial settlement
under Article 12 is only a “contractual defence to the claim.” Report leaves out the
critical, agreed point, that a person wanting to enforce a transaction judiciare in a
common law court (where it is unknown) must produce a court order that is enforceable
per Article 13(1)(d). This comes in paragraphs 184-185. There must be a specific
reference to Article 13(1)(e) and an admonition to civil law parties to get a court
statement that the settlement is judicial enforceable in the country of origin. It is very
important for the final Report to include such practice-oriented directions.
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Article 14
Paragraph 14 – not clear the reason for the discussion of no special procedures. Don’t
recall consensus or extended discussion of this point in the special commissions, and do
not see the basis for the recommended language.
Article 15
This section departs in a major way from the carefully negotiated text of this provision,
which has changed very little over several years of negotiations, and was the subject of a
careful explanation in the Pocar/Nygh Report. The Report departs in significant ways
from the actual text of Article 15 and from the explanation of the Pocar/Nygh Report,
adding unhelpful glosses that significantly lower the high threshold of the provision.
Paragraph 190 – intent was for 15(2) to cover only grossly excessive damages, not noncompensatory damages. This is a major departure from the agreed text.
Paragraph 190 & 194 et seq. The provision addresses “grossly excessive damages.” The
report departs from this standard in a number of places, referring only to “excessive”
damages – this is a substantial and unjustified departure from the plain language of the
text. Moreover, there was no discussion that we recall to the effect that 15(2) should
apply to non-compensatory damages. If there was discussion, there was certainly no
consensus.
Paragraph 193 - This paragraph is self-contradictory. The first sentence states that in
certain circumstances, “the part of the foreign judgment awarding non-compensatory
damages will never be recognized or enforced.” The final sentence states that: “In all
cases, however, it is permitted to recognize and enforce the judgment to the full
amount.” The first sentence should be deleted.
Paragraph 195, last line – “the aware cannot be reduced solely for this reason” vice “the
award cannot normally be reduced for this reason” – it can never be reduced solely on
the basis of the standards in F2 – this was the clear intent of the provision.
Paragraph 196 – There is no requirement for that the F2 court will reduce damages. This
is a major and unjustified departure from the text. It must read “may”.
Paragraph 197 – There is no justification for the Report to depart from the Pocar/Nygh
report because there was “strong criticism” by “several delegations.” There were also
strong statements on the other side. The Report should not be weighing and balancing
the strength of the debate. Paragraph 197 should end after the words "...State of origin"
in the first sentence. The rest is the reporters' gloss for which there is no consensus. The
statement that “if ‘standards’ are to be applied, they must be those of the requested
State” is contrary to the plain language of 15(2) regarding “grossly excessive damages.”
The test is, and must, be the standards of the judgment state.
Paragraph 198 - Delete this paragraph. We do not agree that the term "standard"
suggests rules, but do not understand what it means to the say the "test is not one of
rules but of judgment." In other parts of the convention (e.g., Article 7), delegations
seem to abjure giving discretionary powers to courts.
Paragraph 199 - Reference in first sentence to "excessive" should be "grossly excessive."
Last sentence should be deleted. While it may be fair to compare the threshold of a
public policy exception (at least in common law courts) to the threshold here, it is not
correct to declare that the "essential question" becomes whether there a public policy
violation here. That is a reporters' gloss for which there is no consensus.
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Paragraph 207 - adding a "genuine attempt" standard here is interesting, but it is not
easier to apply and has no basis in the text. Third sentence should be revised to begin:
"If a statute or contract provides an estimate for a fair level of compensation in
advance..." Could add a sentence making clear that this is done to reduce to burden,
time, and cost of proving exact amount of damages, and give some examples. In the last
sentence, it should be revised to begin: "If, on the other hand, the provision provides for
a sum for purposes of punishment rather than compensation, the damages would be
non-compensatory." Could add a real example.
Article 23
Paragraph 226 - last line refers to Article 11 - this is unclear since effect of Article 11 was
unclear.
Various drafting solutions in the report, and much of the specific commentary on this
article have been overtaken by the drafting committee work and will have to be
completely rewritten.
Paragraph 241 - As I understand it, UK could not/not apply Article 22 since it has not
opted out of EU competence over these matters.
Article 26
Paragraph 246 - References to Articles 1, 18, and 19 may make sense for the EU, but not
for any and all REIOs. An REIO might not have wide enough competence to encompass
all these articles.
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