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comments received on the “June 2002 preliminary draft” (prel. doc. No 15) and on
“Options A and B in article 4(1)” (prel. doc. No 16)

Afin d’éviter tout contresens sur les observations soumises, le Bureau Permanent a reproduit (dans la mesure du possible)
ces observations dans leurs langue et présentation originales.

In order to avoid any misrepresentation of the comments submitted,
the Permanent Bureau has reproduced (as far as possible) these comments in their original form and language.

	Article:
	OBSERVATIONS / CommentS:
	AUTEUR / AUTHOR:

	General comments
	The Argentine Delegation on behalf of our Government would like to express its gratitude for the opportunity to make further comments on the Convention, and would also like to express our support and gratitude to the Hague Conference, and our full approval of the forthcoming adoption of the draft Convention at the Diplomatic Conference.

Notwithstanding the progress achieved in the search for a rule on the choice of law to determine the applicable law in the case of international dispositions and pledges of securities held, this Delegation wishes to make the following comments in respect of the draft Convention (see comments on Articles 1, 4, 5, 7, 11 and 20). 
	Argentina

	
	We welcome the decision of the Hague Conference to convene a Diplomatic Conference in December 2002 in order to try to finalize the Draft Convention on the Law applicable to certain rights in respect of securities held with an intermediary.

As a general remark, we support the June 2002 preliminary draft Convention that seems to reflect fairly the outcome of our works started two years ago. 
	Belgium

	
	All articles except for Art 4, and Art 7 and Art 11 seem generally to be satisfactory both with respect to substance and language and thus appear only to require minor adjustments. Consequently, the comments will focus on Art 4 and Art 7.
	Denmark

	
	Ce projet d'instrument vise à déterminer la loi applicable à certaines opérations portant sur des titres inscrits en compte auprès d'un intermédiaire financier. Les opérations sur ce type de produits, et en particulier leur mise en garantie, est une technique très couramment utilisée afin d'obtenir du crédit.

La situation actuelle en termes de conflit de lois est complexe et partant, source d'imprévisibilité ce qui conduit à une multiplication des risques pour les créanciers garantis et donc à une hausse du coût du crédit. En effet, si l'on s'en tient à la règle de conflit de lois traditionnelle en la matière, les aspects de "droit réel" des opérations sur des valeurs mobilières sont régis par la lex rei sitae. Ainsi, une difficulté pratique quasi-insurmontable se pose, celle de la localisation des titres. Comment en effet localiser des titres qui sont pour la plupart dématérialisés, c'est à dire qui n'ont pas d'existence corporelle ? 

La délégation française rappelle que ce projet de Convention "affecte", par certaines de ces dispositions, du droit dérivé communautaire existant. Ainsi, la Communauté a compétence exclusive quant à la négociation de certaines dispositions clefs de ce projet d'instrument. 
	France

	
	The Federal Government would like to express its gratitude for the opportunity to make further comments on the Convention, and would also like to endorse the progress achieved so far in modernising and further developing the lex cartae sitae rule as well as to assure the Permanent Bureau of the Hague Conference of its support in the forthcoming adoption of the draft Convention at the Diplomatic Conference.

Notwithstanding the progress achieved in the search for a rule on the choice of law to determine the applicable law in the case of international dispositions and pledges of securities held, the Federal Government wishes to make the following comments in respect of the draft Convention, subject to comments of the European Union (see comments on Articles 1, 4, 5, 7, 11 and 20).
	Germany

	
	Latvia agrees with the proposed draft of the future Convention.
	Latvia

	
	We welcome your decision to convene a Diplomatic Conference in December with a view to finalising the draft Convention on the law applicable to certain rights in respect of securities held with an intermediary.

The Luxembourg delegation would like to comment briefly on some key provisions set out in Working Documents 15 and 16.
	Luxembourg

	
	[…] Norway would like to emphasize the importance of legal certainty as to choice of law regarding cross-border transactions, and in light of this we strongly support the proposed Convention.
	Norway

	
	Our opinion is absolutely favourable to the text. We consider that the “PRIMA rule” set forth in the Convention is a necessary rule nowadays, and therefore any proposal aimed to ensure its international recognition and application must be very much welcome and encouraged. 

Nevertheless, during the presentation and discussion of Prel. Doc. No. 15 with both public authorities and private institutions, we have received several comments. After having considered thoroughly these comments, and taking into account that we are finishing the drafting process, our position can be summarized as follow (see comments on Articles 1, 2, 4, 7, 10 and 11; there is no particular comment in relation to the rest of the articles).
	Spain

	
	The most important changes in Prel Docs 15 and 16 from the previous language, in our view, have occurred with regard to Article 4(1).
	Switzerland

	
	The United Kingdom is encouraged by the progress that has been made, through the informal process and the work of the Drafting Committee, towards an agreed final formulation.
	UK

	
	We support the decision of the Hague Conference Secretariat to convene a Diplomatic Conference in December 2002 to finalize the draft Convention on Certain Rights in Respect of Securities Held with an Intermediary.  Because there has been sufficient movement toward consensus on the draft Convention, we anticipate that the Convention will be successfully concluded at the Diplomatic Conference.

We appreciate the opportunity to comment on Preliminary Documents 15 and 16.  While we are very pleased with the progress that is being made on the principal outstanding issues, there are still three issues of key importance to the United States on which consensus has not yet been achieved.  This letter will focus primarily on those issues and several related matters.  However, this letter should be considered in the context of the consensus which we believe has been achieved.  Eight articles (Articles 3, 4(2), 8, 9, 10, 12, 13, 15 and 16) appear to be finalized as to both substance and language; several of the remaining articles (Articles 1(2) and (4), 5, 6, 7, 14, 18, 19) would in our view only benefit from technical language changes but do not appear to present policy issues; and a few articles (Articles 1(5), 4(1)(d), and 17) reflect noncritical choices to be made at the diplomatic session which we do not expect to be controversial. Thus, from the U. S. perspective, Articles 2(2), 4(1), 11 require substantive attention to complete.

As you know, the paramount objective of the Convention is to reduce risk and promote commercial transactions, investment, and the creation of economic value to the greatest extent reasonably possible.  This objective can be achieved only if the rule established under the Convention would permit transacting parties to readily determine with a sufficient degree of ex ante legal certainty the applicable law for the largest number of important transactions.  Thus, the rule must be practical and efficient, taking into consideration existing and foreseeable business practices.  

The first key issue is the achievement of consensus on Article 4.  Option A+ is the strong preference of the U. S. because it provides for the greatest legal certainty.  We note that in our view Option A+ eliminates the need for an interpretative rule for existing agreements.  Thus adoption of Option A+ would permit the deletion of Article 20 of the draft Convention.

The second key issue is the treatment of Multi-Unit States.  A dramatic simplification of Article 11, the Multi-Unit clause, can be achieved if consensus is reached on either version of Option A of Article 4, together with a clarification in the Convention text that applicable national substantive law is preserved for Multi-Unit States.

The third key issue concerns various articles of the Convention (Articles 1(4), 2, 5, and 7) in which we think that the relationship between the paragraphs of the article is not clear because their coverage is potentially overlapping.  In some legal systems, including the United States legal system, this would result in a lack of clarity when applying the Convention because there is no rule of construction that would operate to interpret the overlapping provisions consistently, and with predictable certainty.  For that reason, it is essential that the relationship of those overlapping paragraphs be explicitly clarified in the Convention text.  
	USA

	
	We the undersigned,** 14 Central Securities Depositories (“CSDs”) from 14 countries across the Americas and Africa, very much appreciate your gracious invitation to submit this comment letter for your consideration.

In aggregate, we act as intermediaries for tens of trillions of (U.S.) dollars worth of securities, the vast bulk of the securities in the Americas and Africa.  In addition, our customers and subcustodians, many of which are also intermediaries, deal in (and pledge) a similarly large proportion of the world’s securities. Consequently, your work is enormously important to us, and will significantly impact our customers and subcustodians.

[…] We continue to strongly support the goal of the proposed Convention. We understand that goal to be to determine a test by which one will identify the law that governs the proprietary aspects of securities that are held by an intermediary, and used as collateral.  This will reduce risk for pledgees.  It will also benefit all in the industry, by squeezing uncertainty out of pledges that have cross-border components.  

As we understand it, this new Convention, once agreed to by the nations of The Hague Conference (and even those that are not part of the conference), will do the following.  It will allow parties dealing in those countries to know which law to follow in perfecting a pledge, when – for example – the locations of the pledgor, pledgee, CSD, certificate, issuer, registrar, and governing law in the custody agreement all point to different legal jurisdictions.  We need certainty here.  Anything less leaves us with the potential for conflicting conclusions. 

We also understand that over 30 national Delegations to the Hague Conference will meet this December in a Diplomatic Conference to select the test by which the Convention will determine the location of the relevant intermediary.  Also that the proposed Convention is based on “PRIMA” (the “place of the relevant intermediary” approach).  Under that approach, the laws of the nation or state of the relevant intermediary are the relevant laws.  

We believe that the proposal is a significant improvement over the current state of affairs.  We strongly endorse the work that you are doing.

We do, however, have a pragmatic industry concern with two of the alternative proposals that are being considered (see comments on Art. 4(1): Options A, A+, B, page 56).

We would be deeply gratified if the future deliberations at The Hague were to reflect a sensitivity to these points.

Once again, we greatly appreciate the opportunity to share our views with you.  We hope that the important principles that we have highlighted will assist you in reaching the best solution possible in your deliberations.  We will remain keenly interested in what we are certain will be your progress in forging a solution.  Thank you for performing such an important service for the international financial industry.
	ACSDA*

	
	We appreciate your invitation to participate in discussions concerning the Draft Convention and would like to take this opportunity to indicate our support for the project and make a few brief comments on certain open issues identified in Preliminary Document No. 16 of September 202 (the “September 2002 Memorandum”). 

[…] The accelerated schedule implemented by the Conference, culminating in the upcoming Diplomatic Session early next month, is expected to produce a welcome antidote to the currently very unclear state of the law applicable to dispositions of indirectly held securities. As you are aware, EMTA has participated throughout this process and we commend the approach of the Permanent Bureau in soliciting industry input both during and in between scheduled meetings.

We have two major comments: First, we support the adoption of Option A+ in Article 4 of the Draft Convention as proposed in the September 2002 Memorandum and second, we support the flexible definition of “security” as it currently appears in the Draft Convention (Preliminary Document 15, June 2002).
	EMTA

	
	[…] We would like to congratulate the Hague Conference one more time on the sophistication achieved in respect of the draft Convention. We acknowledge the efforts involved and would again like to express its sympathy for the general aim of the Convention project to achieve ex ante certainty for (cross-border) securities transactions. 

Generally speaking, compared to the previous versions, the recent draft of the Convention has benefited from numerous comments that had been made in the open consultations. This has lead to clarifications and improvements in several articles of issues, which were either unresolved or not fully transparent in the previous draft versions. In particular, the new wording of the transitional rule now contained in Article 19 has become far less dangerous to the validity of pre-acquired rights and the number of alternative factors for the determination of what could constitute the “maintenance of an account” has been significantly reduced. However, the central provision of the draft Convention, i.e. Article 4, on the determination of the applicable law, still features two differing options. Apart from that, there are still numerous notions in the draft Convention, which could give rise to different interpretations and therefore legal uncertainty when trying to determine the applicable law to a disposition of securities. 

A number of more general issues could potentially have a considerable bearing on the existing legal framework in a number of jurisdictions. It is acknowledged that the stated aim of the draft Convention is to harmonise private international law only, and indeed nothing wider than this is within the competence of the Hague Conference. Nonetheless, it appears that the draft Convention would have tangential effects on laws of ownership. This is because the draft is founded inter alia on the following assumption: First, in the course of a securities transaction the contractual right (a right “in personam”) of the securities’ provider may be assimilated to a right in rem of the securities’ receiver and vice versa without unforeseen side-effects. Secondly, rights arising in complex securities structures can be easily divided within one single jurisdiction into rights in personam and rights in rem. Finally, every jurisdiction in the chain of securities’ intermediaries will come to the same characterisation of the investor’s right in the securities, i.e. whether it is contractual or property. For those legal systems - and there are many - which have not yet adopted a regime of interests in securities which resembles the ‘securities entitlement’ approach of the revised Article 8 UCC in the USA, these assumptions could cause a blurring of the traditional borderlines between purely contractual rights and rights in rem. 

Any such approximation of contractual and property rights is likely to invigorate current debate on the need to adapt uniform substantive securities laws as well. It may usefully be recalled that the private international law provision in Article 8 UCC forms only one small part of a far larger code of law designed to eliminate uncertainties by providing a comprehensive legal structure for current securities holding practices. In particular, those countries might suffer a competitive disadvantage from a future Hague Convention, where traditionally the ownership in the securities is transferred directly and exclusively between the two parties of a transaction, whereby the intermediaries merely transfer possession over the securities or transact simple bookings. Therefore, from the EU point of view it may be worth considering whether the private international law rule proposed in the draft Convention could only be implemented when it is accompanied by substantive law reforms (as was the case in the 1994 US revisions to the UCC). It is noted that no information is available about the likely costs, benefit and impact of a measure in which the private international law element of an overarching reform is passed into law without the substantive reforms that have accompanied it in the past. 

Finally, there are still several points, which could be of concern to the Eurosystem, in particular as regards the interaction between the draft Convention and existing Community legislation including the respective national implementation thereof.

A tentative in-depth analysis of the most relevant articles of the draft Convention is being conducted below (see comments on Arts. 1, 2, 4, 7, 9, 11, 19 and 20). 
	European Central Bank

	
	The European Banking Federation, representing approximately 3,000 commercial banks in Europe, very much appreciates the work undertaken under the auspices of the Hague Conference on Private International Law in order to adopt a Convention on the law applicable to certain rights in respect of securities held with an intermediary. 

We have taken note of the recent progress through the publication of Preliminary Document No 16 of September 2002 regarding Options A and B in Art. 4(1).  We continue to welcome and support the general approach in the draft Convention pursuant to which the applicable law would be the law of the place of the relevant intermediary (“PRIMA” approach). PRIMA is indeed capable of providing a more secure legal framework, increasing the cross border use of securities as collateral and thereby strengthening financial markets worldwide. 

However, some provisions of the draft Convention need to be revised, if a coherent legal instrument promoting legal certainty is to be produced.
	Fédération Bancaire de l’Union européenne

	
	The International Councils of Securities Associations (ICSA)
 appreciates the opportunity to comment on the Preliminary Draft Convention on the Law Applicable to Certain Rights in Respect of Securities Held with an Intermediary” of June 2002 (“Hague Convention”). We support the prompt finalization of the Hague Convention and applaud the Permanent Bureau of the Hague Conference on Private International Law (the “Permanent Bureau”) for their efforts in bringing greater legal certainty to a broad range of financial transactions.

ICSA believes that the Hague Convention will bring much needed clarification in the application of conflict of law rules in determining the enforceability of a transfer or pledge of collateral. This is particularly true with regards to transactions that involve a number of intermediaries through which collateral passes (such as transactions involving the pledge of book-entry securities as collateral). In this regard, we fully support the “place of the relevant intermediary approach” (or “PRIMA”), which provides for a much improved standard for deciding upon the appropriate law for determining the rights of a collateral taker. The finalization of the Hague Convention will have a positive impact on a wide range of financial transactions involving the pledge of collateral, such as secured loans, collateralized derivative transactions, repurchase transactions, and securities lending transactions. 

[…] We support the prompt finalization of the Hague Convention at the Diplomatic Session in December and stand ready to offer any assistance to realize this goal.
	ICSA

	
	As you know, various of our members attended the Diplomatic Session of January 2002. A similar wide range of members from continental Europe, the United Kingdom, the United States of America and Japan participated in most, if not all, of the Regional Discussion Workshops held this summer to present and discuss the June 2002 Preliminary Draft.  The universal reaction of our members to the Workshops was positive.  They presented a valuable opportunity to consider more deeply the key principles underlying the proposed Convention and to work toward a consensus on the central issues.

In your communication of 4th July, you indicated that it is intended that the final text of the Convention be considered at a Diplomatic Session to be held from 2nd - 12th December, 2002, with the signing of the Final Act of the Diplomatic Session to take place on 13th December, 2002.  We also understand that there will be no further meetings of any Special Commission or of the Drafting Committee and that there will be no further drafts of the proposed Convention prior to the Diplomatic Session, apart from the revised drafting of Article 4(1) proposed in the September 2002 Memorandum.  We strongly support the conclusion of this project on this timetable, and we remain ready to offer any additional assistance that we can provide to that end.

The principal remaining issues appear to be the approach and drafting of Article 4, as well as the final resolution of the Multi-unit State issues, covered in the June 2002 Preliminary Draft by Articles 11 and 18.  It appears that the issues concerning pre-Convention dispositions, including relative priority between pre- and post-Convention dispositions, have largely been satisfactorily resolved in Articles 19 and 20 of the June 2002 Preliminary Draft (see comments on Art. 4(1): Options A, A+, B, page 67 and Art. 11: “Multi-unit States”, page 107).

You may count on our continuing support for this important project, and in particular for final preparatory work leading, we firmly hope, to the completion and signature of the Convention at the Diplomatic Session in December.
	ISDA

	1(1):

“securities”
	The term "securities" is defined very broadly as a result of the introduction of the wording "other financial instruments or assets (other than cash)". A consequence of this very wordy definition is, for example, that it also covers nonnegotiable instruments and registered bonds. This holds the risk of a lack of legal certainty.

Argentina supports the German point of view regarding the definition of securities.  The following definition of the term "securities" is proposed in the interest of the Convention's purpose of regulation:

"Securities within the meaning of this Convention are, regardless of whether or not certificates have been issued,

1.
shares, certificates representing shares, bonds, participation certificates, stock purchase warrants

2.
other securities comparable to shares or bonds,

provided that they are capable of being traded on a market.”

On the one hand, this definition has the considerable advantage of clearly enumerating what is meant by the term "securities" without, on the other hand, being conclusive, as is clear from number 2. Consequently, there is no risk that future financing instruments might be excluded. A further point in favour of the definition is the high degree of legal certainty as a result of the clear listing of the individual objects covered. At the same time, the question of cash funds not being covered by the scope of application is resolved without there being the need for an addition in parentheses, as in the current draft. Furthermore, the problems mentioned concerning the reference to the vague term "financial assets" do not arise. No. L 141 of 11.6.1993, p. 27, recitals 9 to 11, Article 1 No. 4). The proposed path has the great advantage that in making the fungibility of the securities, as well as the fact that they can be exchanged and circulated, the essential criteria, time deposits and savings bonds can be definitely excluded on the basis of the fact that it is not possible for them to be circulated.
	Argentina

	
	In this respect, we would like to stress in particular the need to stick to the agreed definition of securities (see previous comment in Prel. Doc. No. 9, page 3) that was extensively discussed in the past meetings and round of written comments. The current definition is simple and encompasses in our view what should be covered in the Convention, meaning all financial instruments whether directly or indirectly held.
	Belgium

	
	The term "securities" is defined very broadly as a result of the introduction of the wording "other financial instruments or assets (other than cash)". A consequence of this very wordy definition is, for example, that it also covers nonnegotiable instruments and registered bonds. This holds the risk of a lack of legal certainty in two respects:

On the one hand, the scope of application of the Convention as regards the die inclusion of receivables in the sense of nonnegotiable instruments overlaps with Article 12 of the Convention on the law applicable to contractual obligations. Article 12 of the Convention on the law applicable to contractual obligations regulates the assignment of a right against another person conclusively. In this respect, difficulties will arise in delimiting between the two conventions with respect to receivables as a subject of regulation. In order to avoid this, a narrower scope of application which excludes nonnegotiable instruments should be chosen.

On the other hand, the use of the term "financial assets" gives the false impression that it might not unavoidably depend on these instruments and financial assets being held with an intermediary. There is a range of financial assets which do not have any connection with being held by an intermediary but which are still covered by the definition of the term "securities".

From the German point of view, the definition therefore meets with serious reservations. The following definition of the term "securities" is proposed in the interest of the Convention's purpose of regulation:

"Securities within the meaning of this Convention are, regardless of whether or not certificates have been issued,

1.
shares, certificates representing shares, bonds, participation certificates, stock purchase warrants

2.
other securities comparable to shares or bonds,

provided that they are capable of being traded on a market.
On the one hand, this definition has the considerable advantage of clearly enumerating what is meant by the term "securities" without, on the other hand, being conclusive, as is clear from number 2. Consequently, there is no risk that future financing instruments might be excluded. A further point in favour of the definition is the high degree of legal certainty as a result of the clear listing of the individual objects covered. At the same time, the question of cash funds not being covered by the scope of application is resolved without there being the need for an addition in parentheses, as in the current draft. Furthermore, the problems mentioned concerning the reference to the vague term "financial assets" do not arise. Lastly, the proposed definition of securities largely draws on formulations contained in EC Directives on insider dealing (OJ EC No. L 334 of 18.11.1989, p. 30, Article 1 no. 2) and on investment services in the securities field (OJ EC No. L 141 of 11.6.1993, p. 27, recitals 9 to 11, Article 1 No. 4). The proposed path has the great advantage that in making the fungibility of the securities, as well as the fact that they can be exchanged and circulated, the essential criteria, time deposits and savings bonds can be definitely excluded on the basis of the fact that it is not possible for them to be circulated.
	Germany

	
	We understand that a number of delegations remain concerned by the definition of the term "securities". 

However, in defining the term "securities" the Convention avoids an additional conflict of laws issue. 

If the term "securities" was not defined, parties to a disposition would first of all have to consider whether the instrument, which is subject to a disposition, qualifies as a security in order to determine whether the Convention applies. This raises the private international law question as to which law determines whether an instrument qualifies as a security or not. If the definition of "securities" is upheld the parties to a disposition do not have to concern themselves with this question. 

Moreover, the broad definition of "securities" in the Convention leaves scope for market evolution. 

On the other side of the argument, an issuer may for, legal or other reasons, wish to issue instruments which do not qualify as securities. Whilst under the laws of the issuer and possibly under the law governing the instrument, such instrument might not qualify as a security, it may be that, due to the broad definition of the Convention, such instrument might qualify as security for matters covered by the Convention.

However, it seems to us that the advantage in defining "securities" outweighs the above-mentioned disadvantage and therefore, we favour the present definition.

At any rate it must be borne in mind that the definition of securities cannot be considered on a stand alone basis, as the Convention does not purport to cover all securities, but only those that may be entered into an account and transferred by way of book entries. Obviously, this narrows the scope of the definition of securities considerably.
	Luxembourg

	
	The term “securities” is presently defined as follows:

“securities” means any shares, bonds or other financial instruments or assets (other than cash), or any interest therein;

Please clarify the reason for excluding “cash”. Is the definition of “cash”, limited to the physical currency in the form of notes and coins? Given that cash can and often is used as collateral – is it the intention that cash be treated as falling within the term “other financial instruments”, or is it intended to exclude cash altogether? If this is indeed the case, what is the rationale for this?

The term “other financial instruments” can be construed very widely. It appears to act as a ‘catch all’. Thus whilst having the limited benefit of including types of securities that have not been envisaged, may have the unintended result of uncertainty e.g. in transactions falling into the conventions application by default.

As referred to above, the definition is wide and as such would arguably include Islamic financial instruments, even though those instruments are unlikely to be within the contemplation of the drafters of the Convention.  For the avoidance of doubt, we propose that the expression “Islamic financial instruments” be included.  It is proposed that the definition will be as follows:

“securities” means any shares, bonds or other financial instruments or assets, including Islamic financial instruments or assets, (other than cash), or any interest therein.

Alternatively, if there is a preference for the text not to be changed, we propose that the inclusion of Islamic securities be footnoted as follows:

“securities” means any shares, bonds or other financial instruments or assets (other than cash), or any interest therein.1

1 The expression “bonds or other financial instruments or assets” include Islamic financial instruments   or assets.
	Malaysia

	
	We are supportive of a broad definition of securities, as currently found in the text for several reasons.  First, the definition of “securities” does not determine the scope of the Convention; rather, the phrase “securities held with an intermediary” is the key operative language.  The element of indirect holding is the crucial element and it serves (from a practical standpoint as well as the legal one) to limit the Convention's scope.  Second, we believe that the scope of the Convention as articulated in Article 2 is appropriately narrow.  We believe that the narrow scope provisions eliminate any effects on domestic regulatory or commercial law that a broad definition of securities otherwise might imply.  Finally, a broad definition is beneficial because it is important that the Convention cover new products developed by the markets in the future without necessitating the amendment of the Convention.
	USA

	
	Insofar as the definition of “security” is concerned, we understand that there are some who favor restricting the scope of the term beyond the exclusion for cash. We strongly oppose any further restriction. If the purpose of the Convention were to govern transactions involving securities themselves we would, of course, consider a more restrictive approach appropriate. Choice of law rules for dispositions of assets in their “natural state” would very much depend on the type of asset involved. For assets already credited to securities accounts, however, which is the Convention’s only domain, the choice of law rule should be uniform. It would be a great loss for market participants if the Convention’s potential to eliminate conflicting and uncertain choice of law rules can be achieved only for certain assets in any given securities account. This would mean that parties seeking to obtain financing for a portfolio of assets held with an intermediary would need to bifurcate their analysis, thereby continuing to limit access to credit markets for financing indirectly held assets. We recognize, of course, that any given jurisdiction may (and many do) have an interest in limiting the ability of an intermediary to hold and deal in assets of various types. These limitations, which could increase or decrease over time, would continue to operate independently of the Convention. A limitation in the Convention, however, would freeze the applicability of the Convention’s choice of law rule to those assets currently identified as appropriate for crediting to securities accounts in every jurisdiction. This would he a lasting and, in our view, unfortunate restriction on the Convention’s applicability. We hope this definition can remain flexible, so as to allow maximum coverage and permit the inclusion of as-yet undeveloped asset-types, and leave any necessary or desirable restriction on an intermediary’s ability to credit such assets to a securities account in the first instance to local substantive (including regulatory) law. 
	EMTA

	
	It is noted that the definitions contained in Article 1.1 of the draft Convention are quite broad in their coverage. This might make the definitions difficult to understand and to apply. 

In particular, according to its wording the definition of “securities” extends to all kinds of financial instruments and assets. This may include certain contractual rights (e.g. against the custodian or OTC derivative contracts etc) and even bills of exchange, cheques and other commodities, as it does not seem to be impossible that any of those might be credited to a securities account, e.g. by the way of securitisation. Such extensive application would conflict with a number of existing private international law rules. Besides the Geneva Convention on bills of exchange and cheques, international conventions on the treatment of contractual obligations might be concerned (i.e. Article 12 of the Rome Convention). In the case of the Rome Convention it is therefore fundamental to distinguish which rights of a contractual nature would not be encompassed by the more traditional definitions of securities (like due diligence or reporting requirements). A case-by-case analysis of these issues, whereby the various types of rights would have to be examined (liability questions, interest or reporting requirements) could run counter to the intention of achieving ex ante certainty on the applicable law. It seems at least to be advisable to restrict the definition of securities more clearly, e.g. by stating that financial instruments and assets have to be similar to the aforementioned securities. 

To the extent that there is an overlap with the Rome Convention, Article 4 of the draft Convention would come to different conclusions than Article 12 of the Rome Convention. First, the choice of the law applicable to securities transactions according to the draft Convention is in the hand of the parties to the custody agreement and not of the parties to the transaction as it is with respect to the Rome Convention. Secondly, according to the draft Convention the rights arising out of the custody agreement might be governed by the law of a different jurisdiction than the transfer of the respective right. On the contrary, according to the Rome Convention the law applicable to the transfer of a contractual right follows mandatorily the law applicable to the contract itself. Altogether, the draft Convention might therefore lead to significantly less legal certainty (in particular as regards the parties to a securities transaction), even though the choice of the parties under the Rome Convention does not entail any limitations like the “reality test” in the draft Convention. It is worth mentioning that the drafters of the Convention contend that the draft Convention would have priority within its scope of application over Article 12 of the Rome Convention.
	European Central Bank

	
	We consider the definition provided for securities in the June 2002 preliminary draft to be considerably broad. This is especially true because of the insertion of the phrase “other financial instruments or assets (other than cash)”. We realize that this definition is promoted in anticipation of all novel financial instruments that may appear in the market. However, such an approach has the regrettable side effect of creating legal uncertainty for the existing ones: mere contractual rights could qualify as financial instruments under this broad definition.

From a European perspective Directive 2002/47/EC of the European Parliament and the Council on financial collateral arrangements (Official Journal L 168 , 27/06/2002 p. 43-5) defines “financial instruments” as:

…shares in companies and other securities equivalent to shares in companies and bonds and other forms of debt instruments if these are negotiable on the capital market, and any other securities which are normally dealt in and which give the right to acquire any such shares, bonds or other securities by subscription, purchase or exchange or which give rise to a cash settlement (excluding instruments of payment)…

The Collateral Directive approach tends to define securities by insisting on their intrinsic characteristics, in particular the market negotiability. Moreover, “instruments of payment” as such are excluded from the scope of the Directive rather than simply “cash”.

It is therefore suggested that: 

· a more detailed definition of “securities” similar to the phrasing of the Collateral Directive be adopted; and 

· an indicative list of “securities” be provided preferably under art. 1(1) or in the explanatory notes, taking into consideration the criterion whether an instrument may be credited to an account. 
	Fédération Bancaire de l’Union européenne

	1(1):

“intermediary”
	The term “intermediary” is defined as follows:

“intermediary” means a person that in the course of business or other regular activity maintains securities accounts for others or both for others and for its own account and is acting in that capacity;

This definition needs to be amended to clarify who an intermediary is. As it stands, particularly read with the clarification in Article 1(2) it could in some instances include Central Securities Depositories.  Further, what exactly does ‘acting in that capacity” mean? See also comments on Art. 1(4), page 27 and Art. 1(5), page 29.
	Malaysia

	
	See comments on Art (1)(3), (4) and (5), page 26.
	European Central Bank

	1(1): 

“securities held with an intermediary”
	Argentina supports the German comments to the effect that: In connection with the definition of "securities held with an intermediary" it is suggested that it be made clear either in the Convention or in the Explanatory Report on the Convention whether the term "credit" merely refers to a credit and not generally to any entry made.

Should this be meant in the sense of an entry, not only the credit, but also the debit to a securities account would be covered as well. This would lead to a situation where both the right of the intermediary who posts an entry for the seller by debiting the securities account, as well as the right of the intermediary who posts an entry for the recipient of the disposition, would apply in respect of dispositions of a securities account. Certain aspects of legal certainty would point against such an interpretation of the term "credit" since understanding the term "entry" in this way would lead to the necessity of observing a number of legal orders where there is a chain of intermediaries.
	Argentina

	
	In connection with the definition of "securities held with an intermediary" it is suggested that it be made clear either in the Convention or in the Explanatory Report on the Convention whether the term "credit" merely refers to a credit and not generally to any entry made.

Should this be meant in the sense of an entry, not only the credit, but also the debit to a securities account would be covered as well. This would lead to a situation where both the right of the intermediary who posts an entry for the seller by debiting the securities account, as well as the right of the intermediary who posts an entry for the recipient of the disposition, would apply in respect of dispositions of a securities account. Certain aspects of legal certainty would point against such an interpretation of the term "credit" since understanding the term "entry" in this way would lead to the necessity of observing a number of legal orders where there is a chain of intermediaries.
	Germany

	
	The term “Credited to a securities account” defined:

We would particularly welcome a definition of the notion “credit(ed) to a securities account” (to be found in arts. 1(1), 1(3)(b), 1(4), 2(1)(a)). More specifically, is this notion construed to include crediting only, or does it also include the overall operation of crediting securities to one account and debiting them from another? The answer to this question is of paramount importance in cases of invalid surrender of rights by the disponer.
	Fédération Bancaire de l’Union européenne

	1(1): 

“Multi Unit State”
	The concept of Multi-unit State is defined as “a State within which two or more territorial units…have their own rules of law in respect of any of the issues specified in Article 2(1)”. This concept is used, along the text of the Convention, in two articles: Article 11 and Article 18. We consider that the definition in Article 1 does work for Article 11 (dealing with internal conflicts-of-laws problems), but we think that it does not work for Article 18. The reason is simple: Article 18 deals with the spatial application of the Convention within States that: (a) have more than one political unit; and (b), though the Convention is ratified by the State itself, these units have autonomy to decide whether they want to be bound by the Convention or not. But these units may or may not have the same private law in respect of the issues specified in Article 2(1). In other words, the situation dealt with in Article 18 has nothing to do with internal conflicts-of-laws. It has to do with the political autonomy of a territorial unit to decide if it wants to be bound by an international treaty. That is why the definition stated in Article 1 of Multi-unit State does not work properly put in connection with Art. 18.  

Having said that, we also have to emphasize that this is not an insurmountable difficulty for Spain because we are a Multi-unit State in the sense defined by Art. 1: we do have some different private law in different territorial units.
	Spain

	1(1):

“perfection”
	The term “perfection” is defined as follows:

“perfection” means completion of any steps necessary to render a disposition effective against persons who are not parties to that disposition;

Under Article 2(1)(c), it is provided that the Convention determines the law applicable to the requirements, if any, for perfection of a disposition of securities held with an intermediary and that by Article 4, the law applicable to this issues is the law of the State of the place of the relevant intermediary (PRIMA).  

In other words, Article 2(1)(c), read in conjunction with Article 4 and the definition of “securities” in Article 1, would mean that the law of the intermediary would be applied for the perfection of a security held with that intermediary and that would require taking such steps as would be necessary to render a disposition effective against third parties.  The questions which arise are firstly, whether “such steps” would include steps not only at the level of the relevant intermediary but all the way through the tiers of intermediaries to the source where the securities are immobilised and secondly, whether by virtue of being a signatory to the Convention, an obligation would be imposed on a country (which is a party to the Convention and is also the country where the relevant securities are immobilised) to give effect to the Convention by ensuring that it does whatever is necessary to fulfil the objective of the Convention which is to allow the disposition to be effective against third parties. If the answer to this latter question is in the affirmative, would not the effect of be that the relevant legislation in that country may need to be amended.

To place the issue beyond doubt, we would recommend that the term “perfection” be re-defined as follows:

“perfection” in relation to a relevant intermediary means completion of any steps necessary to render a disposition effective against persons who are not parties to that disposition;

Alternatively is it possible to provide a clarification of Article 2, which sets out the scope of the Convention?

Based on the understanding and statements made during discussions at the Hague, that perfection will be confined to the level of the relevant intermediary, it remains a concern that the text of the Convention, as it now stands, does not appear to reflect this position.  The intent of the Conference that the substantive laws of the countries ratifying the Convention are not affected should be made clear. i.e. the Convention should not be the basis for effecting transactions which may not comply with requirements on shore. This clarification is very important, given its applicability to 3rd parties and the broad definition of “disposition”.
	Malaysia

	1(1):

suggested additional definitions
	Argentina supports the German comments to the effect that: It must be pointed out that a definition of the following key terms used in numerous places in the text of the Convention is missing in paragraph 1:

· On the one hand, the term "liens" at the end of paragraph 2 is not clearly defined. It must be clarified in this respect that lien by operation of law only applies to receivables which have arisen in connection with the securities, i.e. fees or expenses.

· On the other hand, the term "office" (cf. Article 4 paragraph 1(a) to (d)) is not defined. It is suggested in this respect that the term "office" be defined as being the place where the relevant intermediary performs an business activity using fixed facilities for an indefinite period.
	Argentina

	
	It must be pointed out that a definition of the following key terms used in numerous places in the text of the Convention is missing in paragraph 1:

· On the one hand, the term "liens" at the end of paragraph 2 is not clearly defined. It must be clarified in this respect that lien by operation of law only applies to receivables which have arisen in connection with the securities, i.e. fees or expenses.

· On the other hand, the term "office" (cf. Article 4 paragraph 1(a) to (d)) is not defined. It is suggested in this respect that the term "office" be defined as being the place where the relevant intermediary performs an business activity using fixed facilities for an indefinite period.
	Germany

	1(2)(a) and (b)
	“Arising in relation to the securities account” reinserted and“ Lien” defined:

We would urge for reinsertion of the term “arising in relation to the securities account” which was included in previous preliminary documents, because it aligns the definition of disposition of securities held by an intermediary with the scope of the Convention under Art. 2. For the same reason, the term “lien” must be specified in more detail as “lien arising directly from the custodial relationship”. 
	Fédération Bancaire de l’Union européenne

	1(2)(a)
	Article 1.2(a) might require further clarification whether it should read “a disposition on a securities account” rather than “a disposition of a securities account” or even both.
	European Central Bank

	1(2)(b)
	Argentina supports the German comments to the effect that: The words "arising in relation to the securities account" should be inserted following the word "intermediary" at the end of paragraph 2(b). These words were contained in Document Number 10. In addition, the intermediary's right of retention, which arises in relation to the securities held, should be put on an equal footing with the lien by operation of law, whereby the right of retention must remain restricted to connected receivables. The reference to a connection is intended to convey the fact that the intermediary's claim is based on the same legal relationship as the claim of the securities account holder (see also comments on Art. 1(1): suggested additional definitions, page 23).
	Argentina

	
	We would like to stress again the importance of current article 1 (2)(b) as it stands in order to provide legal certainty to statutory liens granted to intermediaries and operators of securities settlement systems for all exposures they may have against their clients as a result of the holding of securities accounts, including credit exposures. This is what was proposed in Working Document n°23 (dated January 15, 2002) and has been supported during the Conference meeting.
	Belgium

	
	See comments on Art. 2(1) and (2), page 30.
	France

	
	The words "arising in relation to the securities account" should be inserted following the word "intermediary" at the end of paragraph 2(b). These words were contained in Document Number 10. In addition, the intermediary's right of retention, which arises in relation to the securities held, should be put on an equal footing with the lien by operation of law, whereby the right of retention must remain restricted to connected receivables. The reference to a connection is intended to convey the fact that the intermediary's claim is based on the same legal relationship as the claim of the securities account holder (see also comments on Art. 1(1): suggested additional definitions, page 23).
	Germany

	
	Article 1.2 expands the material scope of application of the draft Convention to all kinds of “liens by operation of law”. It should be considered to limit this application to those liens arising from the acquiring, keeping and managing of the securities, as was the case in Preliminary Document 10. This would be in line with the current practice in many securities settlement systems.
	European Central Bank

	1(3), (4) and (5)
	We would like also to support Article 1(3) to (5) (with the inclusion of the first option between bracket in paragraph (5)) in order to please those delegations that favoured the inclusion of domestic CSDs when holding domestic (“home”) securities even though we still do not see conflicts of laws issues in such direct holdings pattern.
	Belgium

	
	In Norway’s view it should be considered an advantage that the draft Article 1(3) explicitly points out and clarifies which persons shall not be considered intermediaries for the purposes of this convention. 
	Norway

	
	In relation to paragraphs (3), (4), and (5) of Article 1, we have no particular problems with them. Specially, if we take into account the complexity of the situations they are tackling (see comments on Art. 1(4), page 27).
	Spain

	
	We simply remind you of our concerns regarding what is now Article 1(3) (see Prel. Doc. No. 14, page 6). 
	Switzerland

	
	Article 1(4) and (5)

We are satisfied that the proposed paragraphs address the issues of those central securities depositories that wish to be covered by the Convention, while permitting a State to exclude its depository under the circumstances outlined.  We recommend that paragraph (4) be subject to both paragraphs (3) and (5), because (4) could otherwise be read to supersede both those paragraphs. 
	USA

	
	In respect of personal scope application contained in Articles 1.3 to 1.5, it has been clarified that the draft Convention shall apply to every legal or natural person who (also) maintains a security account for others. This is stalling the argument which was possible under the previous draft that central securities depositories and security settlement systems are under no circumstances to be considered intermediaries in the sense of the Convention, as they offer no depository services and/or only perform intermediary functions between the issuer and the investor.

A problem that might remain is the application of the draft Convention to multiple function entities (i.e. those which are a true intermediary for some types of securities, whilst just standing between the issuer and the investor for others, such as CREST for UK and non-UK securities). It is not clear from the wording whether such entities would be excluded altogether from the scope of application of the draft Convention or whether they would be covered partially, depending on the types of securities concerned. In order to clarify this it has been suggested to insert at least the words “in its books” in the definition of “intermediaries” with respect to the maintenance of securities accounts. If the draft Convention should apply only partially to some entities the additional problem arises that the applicability of the draft Convention might have to be checked for every single type of securities held within a portfolio of assets with such intermediary (see also comments on Art. 1(5), page 29).  
	European Central Bank

	1(4)
	Argentina supports the German comments to the effect that: We do agree with the express clarification of the fact that central securities depositories are to be regarded as intermediaries within the meaning of the Convention. In addition, it is suggested that the relevance of the second group mentioned be examined and explained. In this respect it does not seem to be clear what circumstances are to be covered by the last sentence ("or which are otherwise transferable by book entry across securities accounts which it maintains").

To the extent that it is decided that the second half of the sentence is relevant, it is requested that the two groups be referred to in two separate sentences for the sake of clarity. 
	Argentina

	
	We welcome the explicit clarification of the fact that central securities depositories are to be regarded as intermediaries within the meaning of the Convention. In addition, it is suggested that the relevance of the second group mentioned be examined and explained. In this respect it does not seem to be clear what circumstances are to be covered by the last sentence ("or which are otherwise transferable by book entry across securities accounts which it maintains").

To the extent that it is decided that the second half of the sentence is relevant, it is requested that the two groups be referred to in two separate sentences for the sake of clarity.
	Germany

	
	Moreover, upon a reading of Article 1(4) it would appear that CSDs, including the MCD would for the purposes of the Convention be regarded as an intermediary. This is contrary to the view expressed by the experts and perhaps should be clarified. 
	Malaysia

	
	Norway would also like to emphasize the importance of Article 1(4), which in our view further clarifies the definition of an “intermediary”.
	Norway

	
	We only consider necessary to underline that is very important for us to keep paragraph 4, that is, to state expressly that the Convention is applicable to CSDs.
	Spain

	
	We would appreciate a clarification regarding the phrase “or which are otherwise transferable by book entry across securities accounts which it maintains”. More precisely, which are factual situations envisaged by it?
	Fédération Bancaire de l’Union européenne

	1(5)
	Argentina supports the German comments to the effect that: Paragraph 5 is intended to make it possible for Contracting States to exempt those central securities depositories who hold a primary register for the issuer from the scope of application of the Convention. Reservations exist in respect of the introduction of so-called opt-out possibilities in principle for reasons of legal certainty. It must be examined whether the creation of possibilities for making reservations is at all beneficial in respect of the purpose of the Convention – namely to create legal certainty and legal clarity.

In addition, the provision currently leaves open at what point in time such a declaration of the Contracting State must be made. If it is intended that this only be possible at the point in time of ratification, consideration should be given to whether a Contracting State should be enabled to revoke this declaration at a later stage.
	Argentina

	
	Article 1 relates to when a person is regarded as an intermediary for the purposes of the Convention.  One comment was that Article 1(5) might be read as requiring a declaration that the Australian Stock Exchange’s Clearing House Electronic Subregister System (CHESS) is not an intermediary.  It was submitted that a declaration would be unnecessary because CHESS is clearly not an intermediary.  A CHESS Subregister is maintained on behalf of an issuer and forms part of a company’s register of members.  On this basis, a CHESS Subregister does not intermediate interests between the members and the company.  Rather, holders' property interests remain direct with the issuer of those securities.

In contrast, CHESS Depositary Nominees is an intermediary.  While investors hold a beneficial interest in products known as CHESS Depository interests, the legal title is held by CHESS Depositary Nominees.  Similarly, the Austraclear system operated by the Sydney Futures Exchange intermediates interests because it holds the legal title to them and investors transfer equitable interests.  Custodians or nominees that hold equitable interests on behalf of other parties are themselves intermediaries.
	Australia

	
	We prefer the phrase in the second brackets, i.e. the declaration will be made by the Contracting State in which the system is operated. 
	China

	
	The meaning of paragraph 5 was elucidated at the regional discussion workshop, according to which this provision is intended to make it possible for Contracting States to exempt those central securities depositories who hold a primary register for the issuer from the scope of application of the Convention. Reservations exist in respect of the introduction of so-called opt-out possibilities in principle for reasons of legal certainty. It must be examined whether the creation of possibilities for making reservations is at all beneficial in respect of the purpose of the Convention – namely to create legal certainty and legal clarity.

In addition, the provision currently leaves open at what point in time such a declaration of the Contracting State must be made. If it is intended that this only be possible at the point in time of ratification, consideration should be given to whether a Contracting State should be enabled to revoke this declaration at a later stage.
	Germany

	
	We would have a preference for a wording along the lines of "the Contracting State under whose law those securities are constituted".
	Ireland

	
	Article 1(5) appears to allow an opt out by specific persons in specific circumstances. An exception as such, seems to have been specifically drafted, at the expense of certainty, to cater for the interests and concerns of a limited group. However, it may be argued that invoking such a declaration to opt out would dilute the certainty of the legal position that the Convention seeks to provide. The application across jurisdictions of the definition of an “intermediary” and the application of the definition should be consistent.
	Malaysia

	
	With respect to the choices proposed in paragraph (5), we think the Contracting State in which the system is operated is the appropriate State to make the declaration.
	USA

	
	So far there has been no assessment of the practical impact of the possibility under Article 1.5 for some central securities depositories and security settlement systems to opt out. This might bear new risks. Generally speaking, this could lead to distortions and be detrimental to the goal of creating a universal rule. This holds true in particular for those systems which act at the same time as a direct and an indirect holding system (like some of the Nordic systems) or which act both as a national and a foreign SSS (e.g. in the case of CREST). It also would merit further investigation how such structure would relate to the designation regime established by the EC Settlement Finality Directive (see also the considerations below under Article 4). Moreover, according to the draft Convention, all levels of a transaction chain have to be considered individually when determining whether an interest has been validly transferred. Hence, each time a transaction involves a change in the books of a central securities depository or security settlement system for which the Convention has been opted out, the law applicable to that level of the transaction will not be determined by the Convention.
	European Central Bank

	
	It is of primordial importance to clarify in exactly which circumstances an operator will be regarded as an intermediary. More precisely, the explanatory notes must define the scope of the declaration by a contracting state, taking into consideration the interrelationship of Arts. 1(3) on “transfer agents” and 1(5) on “operators”.
	Fédération Bancaire de l’Union européenne

	2(1) and (2)
	We support the distinction made in the Convention (article 2(2)) between holding of securities and the associated proprietary aspects deriving from such holdings (article 2(1)) – covered by the PRIMA rule as laid down in the Convention- and the contractual aspects between parties to a securities transaction or between the intermediary and the holder of the securities account (or between the latter and the issuer of the relevant securities). We indeed believe that such distinction is desirable to achieve the objectives of the Convention (focusing on the “proprietary” aspects of indirectly holding, transferring and “pledging” book-entry securities without addressing assignment of contractual claims governed by different conflicts of laws rules) while recognizing at the same time that contractual aspects of the relationship between an intermediary and holders of securities accounts may be governed by a different law than the one selected pursuant PRIMA. This is what the new Option A+ is aiming at confirming in the context of article 4(1). We do recognize however that some systems of laws qualify the nature of the rights of securities’ holder as a securities entitlement based on a package of both in rem rights (co-proprietary rights) and personal rights and that this type of entitlements should be included in the Convention (since this is distinct from the mere contractual aspects of the relation between the intermediary and the holder as liability, termination, force majeure, custody services, etc). We wonder whether this specific situation could not be addressed more adequately in the scope of the Explanatory Report.
	Belgium

	
	L'objet de la Convention est de déterminer la loi applicable à certains droits sur des titres détenus par des intermédiaires. Le paragraphe 1 rend compte de toute une série d'opérations qui sont du "domaine de la loi applicable", d'une manière schématique, il s'agit essentiellement de soumettre à la loi applicable certains aspects réels d'un "transfert de titres" tel que défini à l'article 1(1), c'est-à-dire tout transfert de propriété, pur et simple ou à titre de garantie, ainsi que toute constitution de sûreté, avec ou sans dépossession. 

Le paragraphe 2 exclut quant à lui du domaine de la loi applicable les relations personnelles du titulaire du compte et de son intermédiaire, les relations personnelles des parties à un transfert de titres, les relations personnelles entre l'émetteur et le titulaires des droits sur les titres.

La délégation française estime qu'il serait judicieux d'exclure du champ d'application du projet de Convention les "transferts" qui sont prévus par des dispositions législatives spécifiques au bénéfice du conservateur afin de pallier la défaillance de l'acheteur. La délégation française estime que ce type de garantie légale, est non seulement prévue afin de sanctionner la non exécution d'une obligation personnelle découlant de la convention de tenue de compte entre le client et le teneur de compte, mais que, plus encore, ces règles spécifiques existent afin de préserver la fluidité du marché et de réduire les risques systémiques. A ce titre la délégation française s'interroge sur la notion de "privilège légal" visée à l'article 1(2)(b).

L'article 2 appelle les commentaires suivants :

La délégation française s'interroge sur l'articulation entre l'article 2(1)(a), qui soumet à la loi applicable la "nature juridique et les effets à l'égard de l'intermédiaire et de tiers de l'inscription de titres en compte de titres, y compris si les droits résultants d'une telle inscription sont de nature réelle, contractuelle ou autre" et l'article 2(2)(b).
Par exemple, si la loi désignée par l'article 4 estime que la nature des droits du titulaire résultants de l'inscription en compte sont des droits "contractuels", il s'ensuit nécessairement que la relation entre le titulaire du compte et l'intermédiaire peut s'analyser en un contrat (la convention de tenue de compte) portant, notamment sur un droit personnel (droit de créance qui découle de l'inscription en compte). En effet, dans cette hypothèse, l'inscription en compte ne fait que matérialiser une créance personnelle du titulaire du compte envers son intermédiaire. Or, l'article 2 (2) (b) exclut expressément du domaine de la loi applicable, " les droits et obligations contractuels ou de nature personnelle découlant des relations entre un intermédiaire et un titulaire de compte". Dans cette hypothèse, il apparaît donc que le tri sera extrêmement difficile à faire entre les droits personnels qui naissent de la convention de tenue de compte (exclus du champ de la convention) et les droits personnels qui naissent de l'inscription en compte (couverts par la convention). Quelle sera la règle de conflit de lois applicable à un transfert de titres si le droit désigné par l'article 4 estime que la nature des droits qui découlent de l'inscription en compte est de nature contractuelle ? Est-il certain que la future règle de conflit de lois conventionnelle s'appliquera dans les systèmes juridiques dans lesquels la nature des droits découlant de l'inscription en compte est personnelle ?

Une rédaction plus simple de l'article 2 (1) (a) pourrait être proposées :

(a) la nature juridique des droits résultants de l'inscription en compte, y compris si les droits découlant d'une telle inscription sont de nature réelle, contractuelle ou autre.
Par ailleurs, afin de s'assurer que la règle de conflit de lois conventionnelle s'applique également dans des systèmes dans lesquels ne naît qu'un droit personnel de l'inscription en compte, Il pourrait être utile d'insérer devant l'article 2 (2) (b), l'expression "sous réserve du paragraphe 1" 
	France

	
	The scope of the Convention’s applicability is drafted in very broad terms, encompassing, the character, nature, priority, requirements for perfection, duties of an intermediary, requirements for realisation and entitlements vis à vis an interest in indirectly held securities. Such an all encompassing scope would be contrary to the assurances that the Convention is not intended to affect or impose changes to the substantive laws of a ratifying country. 
	Malaysia

	
	The Portuguese delegation considers that there is still need for a thorough analysis of the practical interconnections between paragraphs 1 and 2 of this article. The purpose of this analysis would be to assure that no jurisdiction excludes from the scope of the Convention, crucial aspects of an issue, where there is consensus among delegates, that those aspects should also be included.
	Portugal

	
	In relation to multi-PRIMA conflicts, see comments on Art. 7: Insolvency, page 94. 
	Spain

	
	Paragraphs (1) and (2) are potentially overlapping. Consensus has been reached that the Convention covers the proprietary issues specified in paragraph (1).  Paragraph (2) excludes matters such as contractual rights and duties between the counterparties.  However, in some legal systems, including that of the U.S., the rights of an account-holder with respect to securities credited to its account as against the intermediary and third parties, are hybrid rights, the contractual components of which cannot be neatly separated and excluded without doing harm to the intended coverage of paragraph (1).

We recommend that the text and commentary take into account the fact that in some countries the account-holder has rights against its intermediary arising out of the credit of securities to securities accounts that are a hybrid of proprietary rights and contractual rights.  These hybrid rights must not be excluded by paragraph (2), which excludes contractual rights and duties from the scope of the Convention. Without clarification of this matter in the text of the Convention, the apparent overlap of paragraphs (1) and (2) creates a lack of clarity for legal systems that now have, or may in the future adopt, such concepts relating to securities held through intermediaries.  If this point is not clear in the text, there will be a risk that issues intended by all to be included under paragraph (1) will instead be excluded under paragraph (2).

Clarity can be achieved through a simple textual emendation in a number of different ways. We propose two alternative texts, each of which should deal satisfactorily with this point; we prefer the first alternative because of its simplicity and its consistency with the style of the Convention (see Article 1(4)):

1. Add to the beginning of paragraph (2):  “Subject to paragraph (1)…” or

2. “Except to the extent otherwise provided in paragraph (1)…”
	USA

	
	Scope of the Convention 

Article 2.1(a) states that the law determined in accordance with the draft Convention (i.e. the law agreed between the parties of the custody relationship or the law of the State where the parties have agreed the account will be maintained) also defines the nature of the right of the account holder in respect of securities held with an intermediary. It also governs third-party effects of a disposition of securities to or the holding of securities on such securities account. 

However, the current wording does not provide a clear distinction between Article 2.1(a) and Article 2.2(b). According to Article 2.2(b), the draft Convention does not determine the law applicable to contractual rights and duties arising from relations between the account holder and its intermediary. Thus, it remains unclear whether the application of the draft Convention is also excluded with respect to rights of the account holder against his intermediary which are explicitly related to the securities credited to the securities account and which have been characterised in accordance with Article 2.1(a) of the draft Convention as contractual. A clarification of the draft would be helpful.

Effects on finality and irrevocability of dispositions of securities within a system

A further problem stemming from the formulation of Article 2.1. is the interrelation with the provisions on irrevocability and finality within the Settlement Finality Directive (SFD). 

The main goal of the SFD is to reduce the systemic risk associated with the participation in a system and to minimise the possible disruption to a system caused by insolvency proceedings against a participant. This is achieved in particular by ensuring the finality of settlement (cf. recital no. 9). Article 3 SFD stipulates that irrevocability and finality shall be ensured from the moment on that a transfer order is entered into a system as defined by its rules, whereby these rules must be in conformity with the law governing the system. As the law governing the system is in practice identical with the location of the system, Article 9(2) SFD effects most likely that the law applicable to securities transactions is identical with the law governing the system. Moreover, Article 10(2) SFD provides that the system has to indicate the participants in the system to the Member State whose law is applicable. From this, it can be derived that the SFD is based on the understanding that there is only one single legal regime governing a system and its rules.

In accordance with Article 2.1 of the draft Convention, the law determined by the Convention would also govern the irrevocability and finality of a disposition of securities. If the rule governing such determination (Article 4 of the draft Convention) allows certain participants deviating from the principle of uniformity of the rules of a system, inter alia more than one legal regime for the irrevocability and finality of transfers within a system might apply. Thus, different moments in time for transactions to be final might be established within one and the same system. This could endanger the soundness of the whole system. Moreover, if more than one law applies to a single system, there would have to be a split notification by more than one Member State to the Commission in accordance with Article 10 SFD. Otherwise the system is partially or fully outside the protection of the SFD. Consequently, the application of the draft Convention should not lead to a diluting of the integrity of a system by the application of the laws of more than one jurisdiction, depending on the participants and the custody agreements concluded between a system and the participant. 

One possible solution would be to consider the Settlement Finality Directive as establishing a special regime for EU systems and central banks, which would prevail over the principle contained in the Hague Convention as lex specialis. However, there exist different views whether such a solution is possible.
	European Central Bank

	2(1)(a)
	See comments on Art. 2(1) and (2), page 30.
	France

	2(1)(c)
	See comments on Art. 1(1): “perfection”, page 22.
	Malaysia

	2(1)(g)
	Effects on tax law

It is acknowledged that it is not the aim of the draft Convention to interfere with matters of tax law. However, by attributing that the law determined by the Convention would also extend to entitlements to dividends income, the distribution or redemption, sale or other proceeds, the draft Convention could have factual consequences as to the determination of the relevant jurisdiction for the tax effects of such disposition of securities. 

Moreover, it is noted that Article 2.1(g) should rather read “an interest in” instead of “a disposition of”. 
	European Central Bank

	2(2)(b)
	The Canadian delegation notes that after a decision has been made between Options A and B (in Article 4(1)), it would be useful to consider whether or not Article 2(2)(b) and Article 6 should be collapsed into a single list or deleted partially or altogether.

***

La délégation canadienne signale que, lorsqu’un choix aura été exercé entre les Options A et B (à l’article 4(1)), il serait utile d’envisager la fusion de l’alinéa 2(2)(b) et de l’Article 6, qui ne formeraient alors qu’une liste unique, ou encore envisager leur suppression partielle ou complète.
	Canada

	
	See comments on Art. 2(1) and (2), page 30.
	France

	4(1):

Options A, A+, B
	Argentina supports the BNP Paribas comments to the effect that: According to the vision adopted by the Convention, the issue has a simple legal answer from a theoretical point of view: a right against an intermediary in relation to securities is a personal right and the law applicable to it is the lex contractus. Option A is simply based on the law selected by the relevant intermediary and the account holder, whereas Option B requires this choice of law to designate the place of the maintenance of the account.  We think that it is necessary, from a practical point of view (reflecting the realities of the market environment in which the parties operate, and taking into consideration operational safety), to regulate to some extent the choice the parties can make as to applicable law.  Option B does just that: it does not depart  from the lex contractus principle (the parties are free to chose the place where the account will be maintained), but simply provides a set of objective criteria to establish a framework within which the parties can make such a decision. Our experience shows that the most convenient place to maintain an account is the country where the intermediary is located. 

The Government of Argentina endorses the support of Germany to Option B. This option  takes the place where the securities account is maintained to be the decisive factor. The State in which the securities account is maintained is the objective criterion for deciding on the applicable law; the parties are merely free to agree which office is to maintain the account.

What points against Option A is that there is no reference made whatsoever to the place where the office maintaining the securities account is located and that, as a result, insufficient account is taken of the so-called PRIMA principle. There are serious reservations in respect of Option A+: on the one hand, it goes against general principles of private international law for the applicable law concerning contracts to govern issues of property law. On the other hand, it is not clear why every other agreement along with the contract on opening the securities account should be referred to. The latter would mean a great degree of legal uncertainty especially vis-à-vis third parties.

On the other hand, the Government of Argentina gives full support to the alternative submitted to your consideration by  the Federal Government of Germany in respect of paragraph 1:
"The law applicable to the issues specified in Article 2(1) is the law of the State agreed by the account holder and the intermediary in the agreement on the place of maintenance of the securities account, provided that the intermediary has, at the time of the agreement, an office in that State, and

a) entries to securities accounts are effected or monitored;

b) the administration of payments or corporate actions relating to the securities held with the intermediary is performed,

c) account numbers, bank codes or other specific means of identification identifies securities accounts as being maintained,

d) securities accounts are otherwise maintained within the framework of a business or other regular activity,at such office."

The suggestion of the German Government takes into account the fact that the securities account must be maintained at a certain place, the legal order of which is to be applicable to the rights in rem and their assertion. It can in no way be concluded therefore that, in the age of Internet, the securities account in question will also be maintained at that place, since it is ultimately not possible in all countries to clearly determine the location due to the fact that securities are held in book entry form.

In contrast to Preliminary Document No 15, the inclusion of the wording "at such office" is avoided in the list of criteria (a) to (d). The wording should be included before or after the list as a superior rank concept, since the intermediary must have an office in the place of that State whose law is applicable, and it must fulfil the criteria listed in (a) to (d).

Lastly, in the interest of legal clarity, the criterion (d) has been more clearly and concisely worded. The draft contains complex multi-clause sentences which are not immediately comprehensible to the person applying the law.

The intermediary must have an office in the place of that State whose law is applicable, and it must fulfil the criteria listed in (a) to (d) (see also comments on Art. 1(1): suggested additional definitions, page 23).
	Argentina

	
	[…] In our view it should be sufficient for the parties to designate the applicable law without necessarily agreeing where the account is maintained.  Where the parties believe the securities account is maintained would be a relevant and perhaps decisive factor taken into account by the parties in designating the applicable law.  However, it should be open to the parties to designate the applicable law without necessarily reaching agreement on the place of the account.  In particular, where the parties believe the account is maintained may or may not be where a court considers the account is in fact maintained.  So long as there is an adequate connection between the account and the applicable law to justify the choice of applicable law that should be sufficient.  In this regard, we note that each option for Article 4(1) includes a requirement for the relevant intermediary to have an office in the jurisdiction of the applicable law, which performs certain functions in relation to accounts.  On this basis, we consider that Option A is preferable to Option B.

Option A would however require the parties to agree which law governs the issues specified in Article 2(1), whereas the parties may agree more generally which law governs the securities account.  As a general rule, we consider that where the parties include a choice of law clause in the agreement governing the securities account, that clause should be taken to provide the applicable law for the issues specified in Article 2(1).  It should be sufficient for the parties to choose a governing law without necessarily turning their minds to the particular issues specified in Article 2(1).  However, where the parties do agree on a governing law for the purposes of Article 2(1), Article 4(1) should give effect to that agreement.

We consider that Option A+ is preferable to Options A and B on the basis that it supports this general rule, subject to a limited exception.  In particular, we agree that it would generally be undesirable for the parties to select different governing laws for the different proprietary issues listed in Article 2(1), and note that Option A+ excludes this possibility.  More generally, we question whether it would be desirable for the parties to choose different governing laws for proprietary as opposed to contractual issues, given the possibility that these issues would overlap and be interrelated.  However, we support the exception on the basis that some parties may choose a governing law only for the purposes of Article 2(1) or other proprietary issues.  In such cases, the parties have only specified which law governs a particular aspect of their agreement, rather than which law governs their agreement as a whole, so the general rule could not apply.
	Australia

	
	We would like to confirm that the Belgian delegation is open to both Options A and B since both options achieve in our view the objective to define the place of the relevant intermediary for the sake of the modernization of the lex rei sitae (lex situs) rule, by reference to the national law agreed by the intermediary and the account holder for governing the proprietary aspects relating to a securities account whether or not by going through a concept of “account location”, provided in both cases that there are securities accounts managed by a relevant intermediary’s office in the jurisdiction so selected. In this context, we would like to welcome the new alternative (called A +) proposed in Document n° 16 that, in our opinion, appears to provide more legal certainty in the PRIMA determination by avoiding the need to use the so-called “magic words” needed in current Option A (“to govern the issues specified in Article 2(1) of the Hague Convention”). We share the convincing reasoning developed in Document n° 16. The new A+ refers now to the law agreed as governing the account agreement which in most cases will be the only relevant law for our purposes but one cannot exclude that precisely because of the distinction between proprietary aspects and contractual aspects (see comments on Art. 2, page 30), the parties to a securities account may have to agree on the laws of country A to govern their custody agreement (for example by applying the laws of the head office’s jurisdiction for all issues in relation to the services offered by the intermediary wherever the securities account may be held) and the laws of country B for the rights of the account holder on the securities recorded on its account, including therefore the rights deriving from the transfer of such book-entry securities, or for what concerns the creation, perfection  and realization of a security interest on such book-entry securities. In this case, the intermediary must have still an office in the jurisdiction the law of which will govern the proprietary aspects of the securities account, involved in such a business.

In addition, we wonder whether the debate “ mere agreement” v. “objective criterion = location of the account” could not ultimately be regarded as theoretical since an “account” (including a securities account) is at the end nothing else than just an agreement between the account holder and the intermediary to record in book-entry form (that is in fact to hold in a computer processing with correlative book-keeping) assets (generally in fungible form) held by the second in the name or on behalf of the first, and for that purposes to submit such assets to a specific law that will govern the rights of the account holder on the assets so recorded (and the respective duties of the intermediary). In fact, from our point of view, a securities account is nothing else than an account agreement (see the definition proposed in Doc. n° 16) that will in fact create, subject to the conditions organized by the law governing the account agreement, the rights and obligations of the parties relating to securities deposited (in its vaults, in its account with the CSD or through custodian, or registered in the issuer’ books) with the intermediary.

We would like also to express the views that, in our opinion, the adoption of the Convention should not be considered as conflicting with the EU directives already adopted as the Settlement Finality Directive, the Winding-up Directive for credit institutions or the Collateral Directive, since the EU above-mentioned legal acts do not determine the precise criteria for the determination of PRIMA : in the EU context, these instruments refer instead to the “location of the [relevant] account” concept ( see Article 9.2 of the SFD; see Article 9.1 of the Collateral Directive with the definitions; see also Article 24 of the WUD) which refers back in fact to where the intermediary holding the account is located, etc. There is thus in our view room for additional criteria as determined by the Convention.
	Belgium

	
	Option A versus Option B

The Canadian delegation prefers Option A to Option B because Option A uses the choice of law of the parties without reference to the place where the securities account is maintained.  As the Canadian delegation pointed out in its previous comments, using the location of the maintenance of the account in either the chapeau or the proviso of Article 4 is no longer PRIMA as described. It has become the “Place Where the Relevant Intermediary Maintains the Account”. Instead of looking through to the underlying securities, market participants would be required to look through to the intermediary’s account maintenance practices.

We suggest that Option A should be more broadly drafted to capture existing agreements in accordance with the proposal for “Option A+”.

Option A+

Option A+ is more attractive to the Canadian delegation than Option B. We would like to note however that the high risk of “second guessing” by the courts will remain a reality under Option A+ (see discussion of the White list, page 68). In addition, we note that re-stating the black list does not alter or affect the definition of office. 

***

La délégation canadienne préfère l’Option A à l’Option B car on y suit la loi désignée par les parties sans faire mention du lieu où le compte de titres est tenu. Comme la délégation canadienne l’a signalé dans ses précédentes observations, avoir recours au lieu où est tenu le compte dans la rubrique ou la réserve de l’Article 4, ne représente plus le PRIMA, tel que décrit. Il s’agit plutôt du « lieu où l’intermédiaire pertinent tient le compte ». Plutôt que de se concentrer sur les titres sous-jacents, les participants au marché seraient tenus d’examiner les pratiques de tenue de compte de l’intermédiaire.

Nous somme d’avis que l’Option A devrait être formulée de manière plus large afin d’englober les ententes convenues  conformément à la proposition relative à l’« Option A+ ».

La délégation canadienne considère que  l’Option A+ est plus intéressante que l’Option B. Cependant, nous aimerions signaler que, même avec l’Option A+, il y aura toujours un risque élevé que les tribunaux procèdent à des « vérifications ultérieures » (voir les observations concernant la Liste blanche, page 69). De plus, nous signalons qu’une nouvelle formulation de la liste noire ne modifie pas la définition d’établissement et n’a aucun effet sur elle. 
	Canada

	
	Option A is clearer and simpler for application than Option B. In Appendix 1, Option A is preferable for its specification.
	China

	
	For the reasons stated in Prel. Doc. 16 Option A is preferable to Option B. The recently proposed Option A+ is a further improvement. In particular, this is true if Option A+ can lead to a simplification of Art 11.

Option A+ does however raise questions about the interpretation of pre-convention contracts (and thus to some extent the retroactivity of the Convention). Should a pre-convention contractual choice of law in an account agreement have the effect that the Art 2(1)-issues (after the entry into force of the Convention) are governed by the law chosen? Art 20(1)(b) at least needs to be clarified on this point. 
	Denmark

	
	1. Applicable law based on an agreement

It seems that there are no objective criteria which could determine the applicable law to proprietary rights in respect of securities held with an intermediary. Letting parties to a custody agreement to select the applicable law seems, thus, to be the clearest solution.    

However, we could not accept a choice of law rule that would let the parties to a custody agreement to choose whichever law they like. The choice of the parties to a custody agreement would not only govern the contractual relationship between these parties but also the position and rights of third parties. Therefore, this freedom of agreement is to be limited in some way.  

2. Reality test 

We are of the opinion that there should be an objective and real connection between the chosen law and the securities in question. During the drafting work several alternatives to this “reality test” have been developed and discussed. It has become clear that this is not an easy task.   

In the preliminary document no 16 there are two options which try to solve the problem of reality test. In Option A+ it is required that the intermediary has to have an office in the state whose law parties to the custody agreement have chosen. In Option B, in turn, it is required that this choice of law has to designate the place where the account in question is maintained. Both these requirements, an office and the place of the account, are objective. 

In our view, Option B would more reflect the traditional principles on the applicable law to proprietary rights. However, it seems that the place where the account is actually maintained is difficult to determine for the purposes of this Convention. Thus, we acknowledge that Option B can in practice raise the problems presented in preliminary document no 16 and that it does not necessary provide for the certainty and predictability sought in the Convention.

Therefore, Option A+ seems to be a possible basis for the choice of law. As we understand it, Option A+ avoids some of the problems relating to Option B as there is no need to locate the place where the securities in question are maintained. The only thing that is required is that there is an office in the state whose law is selected and that the office in question fulfils tasks relating to maintenance of securities accounts. Thus, Option A+ seems to suggest that an intermediary that operates in many states can in practice take care of maintenance of securities accounts (i.e. dispositions, perfection and realisation of rights in respect of securities) by any of its offices and by applying a law that is in force in one of the states where the intermediary has offices.   

If this is the case in practice, Option A+ can be workable. However, to our mind a relevant office can neither be “a sham” nor a technology centre, a call centre or a mailing centre. Therefore, it is necessary to define what sort of office is relevant (see comments on Art. 4(1): proviso, page. 71).
	Finland

	
	L'article 4 est la disposition clef de ce projet de Convention puisque c'est cette disposition qui constitue la règle de conflit de lois.

L'objet même d'une règle de conflit de lois est de désigner le droit matériel applicable aux questions énumérées à l'article 2 (1). A ce titre, cette règle de désignation doit être la plus simple possible afin d'assurer la plus grande prévisibilité quant au droit matériel applicable. 

Les deux options proposées à l'article 4 visent à rendre opératoire le concept PRIMA.
Il est apparu lors des travaux préparatoires que cette localisation de la tenue de compte est d'une extrême complexité. En effet, alors même qu'un client ouvre un compte auprès d'un intermédiaire et que les titres sont inscrits auprès de cette intermédiaire, celui-ci peut notamment :

1.- déléguer la tenue de compte à toute une série d'autres intermédiaires,

2.- ventiler les activités de tenue de compte à des intermédiaires différents,

Il s'ensuit qu'aucun critère objectif ne permet avec certitude de déterminer le lieu ou le compte est réellement tenu.

La première idée, tel que reflétée à l'option B est de permettre à ce que la volonté des parties à la convention de tenue de compte puisse constituer un critère de localisation de la tenue de compte. En théorie cette approche est plus conforme à l'esprit de PRIMA. En pratique, l'option B telle qu'elle est actuellement proposée souffre de grosses lacunes et n'est pas en mesure d'assurer la prévisibilité nécessaire.

En effet, en faisant de la volonté des parties un critère de localisation, rien ne vient empêcher, en théorie, ce critère de localisation soit écarté par un juge aux motifs que la loi convenue ne correspond pas à celle où le compte est réellement tenu. On retombe alors sur l'épuisante question de la détermination du lieu "réel" ou effectif de tenue de compte (voir les arguments avancés dans le document préliminaire 16). 

Aussi, ce danger pourrait être écarté s'il existait une présomption irréfragable de tenue de compte au lieu où les parties en ont convenu.

L'option A fait de la volonté, non pas un critère de localisation, mais un critère de rattachement. Les parties à la convention de tenue de compte peuvent ainsi directement choisir le droit applicable aux question énumérées à l'article 2(1). A la différence de l'option B, l'option A court-circuite l'étape relativement hypocrite de la localisation (concept par essence objectif)  par la volonté (notion par essence subjective). De ce fait, si elle s'éloigne en théorie de PRIMA, elle correspond le mieux en pratique aux objectifs de prévisibilité fixés par cette règle. Elle présente des avantages certains en termes de prévisibilité et de sécurité juridique, si l'on s'en tient aux seuls aspects de droit international privé.

La structure actuelle de la règle de conflit proposée à l'option A (ou A+) est la suivante : autonomie de la volonté pour autant que la loi de l'État choisie soit qualifiable au regard des conditions posées par la liste blanche.

Par ailleurs, un avantage pratique certain de l'option A+ est qu'il permet en grande partie de régler la question de l'interprétation des accords conclus antérieurement à la Convention de l'article 20. En effet, s'il existe dans les conventions de tenue de compte antérieure une clause relative au droit applicable, cette loi sera également considérée comme compétente pour régir les questions couvertes par la convention, pour autant qu'elle satisfasse les conditions posées par la liste blanche. 

Il est par ailleurs certain que la rédaction de la règle de conflit de lois de l'option A+ faciliterait et simplifierait la rédaction de la disposition relative à la clause fédérale (voir article 11 doc prél. 15).

Conclusions sur l'article 4

La délégation française marque une préférence certaine pour l'option A+ qui est plus claire et plus simple à mettre en œuvre et qui, à ce titre correspond aux objectifs de simplification du projet de Convention. Toutefois, cet objectif pourrait également être réalisé si l'option B était rédigée d'une manière qui rendent impossible toute disqualification par un tribunal, c'est-à-dire que l'indice de localisation du compte par la volonté des parties constitue une présomption irréfragable de localisation du compte en ce lieu pour autant que ce choix soit qualifiable au regard des conditions posées par la liste blanche.
	France

	
	Having consulted practitioners, the banking sector, the Land justice departments, the German Federal Bank and the Federal Financial Supervisory Authority, the German Federal Government favours Option B. Option B takes the place where the securities account is maintained to be the decisive factor. The State in which the securities account is maintained is the objective criterion for deciding on the applicable law; the parties are merely free to agree which office is to maintain the account.

What points against Option A is that there is no reference made whatsoever to the place where the office maintaining the securities account is located and that, as a result, insufficient account is taken of the so-called PRIMA principle. There are serious reservations in respect of Option A+: on the one hand, it goes against general principles of private international law for the applicable law concerning contracts to govern issues of property law. On the other hand, it is not clear why every other agreement along with the contract on opening the securities account should be referred to. The latter would mean a great degree of legal uncertainty especially vis-à-vis third parties.

By way of an alternative, the Federal Government proposes the following compromise in respect of paragraph 1:

"The law applicable to the issues specified in Article 2(1) is the law of the State agreed by the account holder and the intermediary in the agreement on the place of maintenance of the securities account, provided that the intermediary has, at the time of the agreement, an office in that State, and

a) entries to securities accounts are effected or monitored;

b) the administration of payments or corporate actions relating to the securities held with the intermediary is performed,

c) account numbers, bank codes or other specific means of identification identifies securities accounts as being maintained,

d) securities accounts are otherwise maintained within the framework of a business or other regular activity,

at such office."
This suggestion is very closely based on the current stage of negotiations. In contrast to Preliminary Document No 15, it has the following advantages:

The suggestion takes into account the fact that the securities account should be maintained at a certain place, the legal order of which is to be applicable to the rights in rem and their assertion. It can in no way be concluded therefrom that, in the age of Internet, the securities account in question will also be maintained at that place, since it is ultimately not possible in all countries to clearly determine the location due to the fact that securities are held in book entry form.

In contrast to Preliminary Document No 15, the inclusion of the wording "at such office" is avoided in the list of criteria (a) to (d). The wording should be included before or after the list as a superordinate concept, since the intermediary must have an office in the place of that State whose law is applicable, and it must fulfil the criteria listed in (a) to (d).
Lastly, in the interest of legal clarity, the criterion (d) has been more clearly and concisely worded. The draft contains complex multi-clause sentences which are not immediately comprehensible to the person applying the law.
	Germany

	
	As regards the two versions of text of Paragraph 4 the Latvian authorities would give preference to the first version (A).
	Latvia

	
	With respect to Article 4(1) we are confronted with three options: Option A, Option A+ and Option B. It seems to us that all three options are variants of the idea of contractual freedom, limited by a certain reality test.

Considering the contractual freedom options, Option A+ is, in our opinion, from a drafting point of view, the most satisfactory one.

Whilst achieving the desired ex ante legal certainty as to the applicable law, the moving away from the lex rei sitae principle has obviously a number of consequences, some of which may need further thought.

The traditional principle of lex rei sitae has the benefit in that it leads to a single law that applies to all proprietary issues relating to securities held with a given intermediary and that such intermediary is thus, with respect to proprietary issues, only confronted with one single law.

If the contractual freedom route is chosen, then the same intermediary may be confronted with different laws, even with respect to dispositions among accounts held with the same intermediary. Different laws also mean different enforcement procedures and provisional safeguard measures. Intermediaries may thus be faced with procedures that do not exist in the country where they are taken. Further, there may be unfortunate disconnections between the applicable law and the competent jurisdiction. Attachment orders (saisie-arrêt / execution) may be subject to different conflict of laws rules than dispositions, which may lead to very difficult problems with respect to priorities. Privileges, which are covered by the Convention, have by their nature a legal basis (which sometimes assumes that assets can be located in a given State) that may lead to conflicts with the law freely chosen by a customer and his intermediary.

The above issues are obviously mitigated by the reality tests, the presence of which is key.  However, it may be worthwhile considering whether such tests resolve all problems.
	Luxembourg

	
	Option A: In our view Option A is preferred as it gives effect to the agreement of the parties concerned and as such would lend to certainty. However a problem would exist where the parties come to no agreement as to the law applicable. This would presumably involve an interpretation of the courts as to the agreement of the parties.

Option B: We are of the view that though Option B has been amended to provide considerably more certainty, the list of criteria set out in Option B to assist in the ‘reality check’ cannot be comprehensive and would defeat the reality check, as only one of the activities need to be performed at a particular office and of the intermediary for it to qualify, as the place of the relevant intermediary. What then if the any of these activities are performed by different offices of the same intermediary located in different States and does not fall within the carve out in Article 4(2)? We suggest that this Article does not in its present form, provide the certainty or reality check sought.

Option A+: This article is a marked improvement on the previous draft in that it attempts as far as possible to give effect to the agreement between the parties. The only concern we have is that the inclusion of the reality test, ‘white list’ would still cause confusion where there is no agreement between the parties as to the law applicable. In such a case it is unclear what would happen. If the ‘white list’ would then be applied to ascertain where the relevant intermediary has an office, the same problem will arise in the event the intermediary has offices in different states undertaking different aspects of the accountholder’s business. In such a case the courts would presumably have to determine the issue. 
	Malaysia

	
	Option B:

Norway agrees on the comments regarding the possible negative effects of Option B in Article 4 (1) summarised in Preliminary Document No 16. Especially, we would like to emphasize the problem of determining where the securities account is to be considered “maintained”.  

Option A and A+:

In Norway’s opinion, Option A or A+ is the preferred alternative under the proposed Article 4(1). 

Under the Option A+ approach, it is suggested that if a general choice of law clause is used in the account agreement, this should be enough to satisfy the requirement under Article 4(1) of the Convention. The purpose of such rule is to avoid triggering of the fallback rule in Article 5. Norway is concerned that the Option A+ approach (with no need for “magic words”) can cause unintended effects for the parties to the agreement. For instance, if the parties agree that the contractual aspects of their agreement are governed by English law, this does not necessarily imply the same choice of law concerning the proprietary aspects, all though it sometimes will. 

For the time being, Norway considers Option A as the preferred solution. It is, in Norway’s opinion, not necessarily required to use “magic words” to comply with the requirement that the selected law be the law of the State specifically governing the proprietary issues mentioned in Article 2(1). Pursuant to Article 4(3), the agreement referred to in paragraph 1 (i.e. the agreed choice of law) can be express or, if not express, implied from the terms of the contract considered as a whole. If the choice of law can not be determined on an express or implied basis, it is Norway’s opinion that the fallback rule should apply. 
	Norway

	
	Preliminary Document No.º15 presents two criteria to determine the applicable law relating to the issues specified in Article 2(1). In Option A, the account holder and his intermediary are allowed to choose the applicable law, while in Option B, they have to choose the place where the account is to be maintained, as to be able to apply the law of that State to the issues referred to in Article 2(1). Although both options are subject to the reality test contained in paragraph 2, the test by itself does not oblige the securities account to be maintained at any office of the State determined by the agreement. If, as it seems to be the case, the judge can only refuse to apply the law specified in the agreement where the requirements of the reality test are not met, or where there is a lack of agreement (in the terms comprised in paragraph 3), then one reaches the conclusion that for the purpose of this Convention the agreement on the place of the account does not need to be fulfilled. If Option B is chosen, the Convention would not only be permitting a fiction, but would also be allowing dubious interpretations that would, undoubtedly, endanger one of the major aims of this Convention - ex ante certainty. The different interpretations of Option B that were expressed by delegations (Pre. Doc. No. 14), illustrate what has been said. Thus, the Portuguese delegation cannot support Option B.

Option A+ has the advantage of reducing the scope of the fallback rule by applying the law that governs the account agreement, whenever that law complies with the requirements of the reality test. The aim underscoring Article 5 is certainty, not proximity or closer connection, precisely because it is intended to act as a fallback rule. For this reason, we consider it is appropriate to limit the scope of application of the criteria in article 5 to truly exceptional cases. Nevertheless, we believe there are still three issues related to this new proposal that deserve further thought: (i) a time issue linked with Article 20 (see comments on Art. 20, page 112), (ii) the redefinition of Article 4(3), and (iii), the nature of the application of the law that governs the account agreement to the matters referred to in Article 2(1) (see comments on Art. 4(3), page 79).
	Portugal

	
	Although we have a slight preference for Option B, we may accept any option (A or B, even A+ but see infra) put forward in the draft. If we are not wrong, at the end of the day the three options have the same effect. Parties can choose the applicable law as long as the intermediary has an office (that is engaged…) in the territory of the State whose law is chosen. The difference between Option A, A+ and B is only the way to reach that result. That is why we can live with any of them, and we even recognise that Options A and A + are a straighter way in the sense that they both get rid of the fiction of the location of the account, and therefore they prevent “second guess risks”. 

It is also clear that if parties do not choose any law, or the clause is not valid, the default rule applies; a solution which is not always convenient, and therefore should be avoided as many times as possible. 

In relation to Option A+, which seems to be the option favoured by most of the experts, we would like to express some doubts. 

(a) First: we assume that the parties cannot only specify different laws for proprietary and contractual issues, but also they can choose a law for proprietary issues without choosing any law for contractual ones. Actually, only under this assumption the new proposal works properly (in many case, the parties do not want to choose any law for contractual issues; or they cannot do it, for instance when the account holder is considered a consumer). We consider that should be emphasized in the Explanatory Report.

(b) Secondly: The relationship between Option A+ and Art. 4(3) is not clear enough. If Art. 4(3) is kept in the text of the convention, then Option A+ is not grounded on an appealing argument (i.e., no need of magic words), because Art. 4(3) says that we do not need “magic words”. The problem of “magic words” is linked to the form of the agreement (not to the parties’ consent), and Art. 4(3) states that the agreement may be express or implied. If we are not wrong, what Art. 4(3) is precisely saying is that we do not need to use “magic words”.

(c) Thirdly: The main problem with Option A+ is that it links the conflict-of-laws rule in the Convention (the PRIMA rule) to a conflict-of-laws rule which is outside the Convention (i.e., the conflict-of-laws rule applicable to contractual issues in each forum). This solution is accompanied of new problems. These solution implies that the form (and validity) of the agreement is not determined by the Convention, but by the PIL rules of the forum applicable in contractual obligations. Then, we may face with situations where the choice of law clause selecting the lex contractus is not valid (for example, that may happen when the account holder is a consumer), and we finish in the bad place (i.e., the default rule).

It is important to emphasize that the choice of law clause selecting the lex contractus can be null or void for different reasons (not only because the account holder is a consumer), for example, because the law chosen by the parties has no relationship with the contract (this is so in many PIL systems), because the clause is included among the “general conditions” (boiler plate clauses) of the agreement, and so on. From a contractual point of view, this is not always a bad result for the parties because the contract is governed by the law applicable according to the “contractual default rule”, and this is usually a law close connected to the contract. From the proprietary point of view, nevertheless, this may be a bad result because, through the default rule of the Convention, you may finish in a law that has nothing to do with the situation. 

Note we can summarise our main argument against Option A+ in another way. There are two hypothesis: (a) parties want to choose different law for contractual and for proprietary aspects, or (b) they want to choose the same law for both. 

(a)  In the first case, that is, when parties want to choose one law for contractual aspect and another –different- law for proprietary aspect (or when parties do not want to choose any law for contractual aspects or when parties are not allow to choose any law for contractual aspects) Option A+ does not have any advantage over Option A.

(b)  In the second case, that is, when parties want to choose the same law for both, Option A+ may have one advantage (parties do not have to employ any magic words). But has one disadvantage: the final solution in the Hague Convention is conditioned upon a conflict-of-laws rule which is outside the Convention (the conflict-of-laws rule of the forum applicable to international contracts), and this open the door to new difficulties.   

One possible way to overcome some of those problems –but only some of them- would be to extend the application of Art. 4(3) to the choice of law clause selecting the lex contractus. We do not have any particular problem with this, but we must be aware that this solution implies a serious modification in the material scope of the application of the Convention.
(d)
If finally, and contrary to our view, Option A+ is adopted (without extending Art. 4(3) to the contractual issue), we consider that Art. 4(3) should be maintained for the choice of law clause selecting the applicable law to proprietary issues. This is a way to guarantee that parties can choose the law governing proprietary issues without the necessity of using “magic words”.
	Spain

	
	Here, we have a clear preference for Option A over Option B. Since we should attempt to draft Article 4(1) in such a fashion as to keep the application of the fall-back rule in Article 5 to a minimum, Option B seems to us to be problematic in light of the summary of the Regional Conferences contained in Prel. Doc. 16. In addition, if we can mitigate the problems dealt with in Article 11, or even omit Article 11 altogether by choosing Option A, so much the better.

As far as Option A+ is concerned, we consider it somewhat problematic to the extent that it is meant to construe the parties‘ choice of the applicable contract law to extend to the law applicable to the property issues under Article 2(1) simply to construct a choice of law rule other than the fall-back rule of Article 5. We question whether this would really improve predictability in the situations it is primarily meant to address, that is, the agreements already in place at the time of entering into force of the new Convention, and we wonder whether this issue would not be better dealt with in Article 20. A different question is whether we should henceforth expect the relevant players to include in their agreements a choice-of-law clause specifically for the purposes of the new Hague Convention and the concomitant complaint that this would impose enormous costs on securities intermediaries. While our industry representatives have indicated that such complaints are severely overblown, we are clearly open to arguments supported by more specific evidence from securities intermediaries in other countries.
	Switzerland

	
	Of the three formulations of the key test in Article 4 of the Convention set out in Preliminary Document No. 16, the United Kingdom prefers Option A+.  In the first place, it is the most direct and easily understood rule, which allows the parties freedom, if they so wish, to select a different law to govern proprietary issues but otherwise leaves these to be determined by the law selected to govern the account agreement.   This makes for greater certainty than the original Option A and reduces the risk of recourse to the fall-back rule in Article 5, which should be confined to as few cases as possible. Secondly, Option A+ is much more responsive to commercial practice.   Most agreements are likely to contain a choice of law clause governing relations between the parties to the account agreement;  it is highly unlikely that there will be agreements specifying a law governing proprietary issues involving third parties than Option A.    The effect of Option A in its original form on existing agreements, and on future agreements where the parties fail to specify the law in the above terms, will again be to attract the fall-back rule in Article 5, which would be highly undesirable.  This result could be avoided only by changing all existing agreements or making special provision for the interpretation of such agreements, both of which would cause problems.   

It is clear from comments made on Option B that there is a substantial risk that courts in some jurisdictions will be inclined to question the designation of the place of a securities account agreed by the intermediary and the account holder, by seeking to identify the place where the account is “really” maintained through an examination of the practical arrangements for the operation of the securities account.  While it is open to doubt, in the United Kingdom’s view, whether such an approach would be consistent with the wording of Option B, the fact that it is widely feared that it will be followed of itself significantly undermines the ability of Option B to deliver one of the key objectives of the Convention, namely ex ante certainty.

For these reasons we regard Option A+ as the only option that achieved the desired objectives of certainty, conformity with existing practice and avoidance of dislocation to existing contracts.   
	UK

	
	We strongly support Option A+ of Article 4(1).  The value of the Convention to the development of securities markets would be enhanced by the ex ante legal certainty and predictability provided by Option A+. Should Option A+ fail to become the consensus, we strongly prefer Option A to Option B. 

Option B contains language regarding where the securities account is maintained which is at best surplus verbiage without independent meaning.  Moreover, the Option B language regarding securities account maintenance might be read as a separate reality test, to be applied in addition to satisfaction of the proviso.  Even worse, Option B might be read as inviting a court to second-guess agreement terms and search for independent reality and meaning in the language relating to where the securities account is maintained.  Such an interpretation would undermine ex ante legal certainty for participants to collateralized transactions.

Such an interpretation may also be read as exposing intermediaries to the risk of significant liability if a secured party were to lose its collateral because of judicial second-guessing as to where the account is maintained.  The possibility of such an interpretation might well have a chilling effect on the desire of intermediaries to include the necessary language in the account agreement (especially since there is no agreement as to what it means to say that a securities account “is maintained” in a specific location).  If parties are inhibited from relying on the primary Article 4 rule, the applicable law would then be determined under Article 5 (the fallback rule intended to come into play only on rare occasions).  Alternatively, parties may feel the need to incur additional costs to obtain protection under the both the Article 4 primary rule as well as under the Article 5 fallback rule.  Finally, as mentioned in Prel. Doc. 16, the language of Option B might also have unintended implications of a tax or regulatory nature for the intermediary or its participants, and this possibility may also deter intermediaries from adopting it in their agreements.

Our understanding is that it is the intent of the language that the parties’ agreement be conclusive and not open to factual inquiry and verification so long as the proviso is satisfied.  Under that interpretation, Option B creates a legal fiction that may have an impact on the cost of legal opinions and lower the value of collateralized transactions.  Thus, for a number of reasons, the Option B formulation provides less ex ante legal certainty.
In addition to avoiding the negative effects of Option B described above, Option A+ has the added virtue of eliminating any concern that might arise, under either Option A or Option B, that the use of “magic words” might, out of an abundance of caution (despite the absence of an explicit requirement in the Convention to use magic words), be necessary in order to be certain that the Article 4 test is satisfied.  Indeed, should the use of magic words be held by a court to have been mandatory, the parties who failed to use them will have failed to make an effective choice under Article 4 and the applicable law would then be determined under Article 5.  This risk clearly detracts from the certainty and efficiency that the Convention is intended to provide.

An additional and very significant advantage of Option A+ is that it provides legal certainty for existing agreements. There is general consensus that it is absolutely essential that existing arrangements be covered by the Convention.  We believe, based on the practices with which we are familiar, that existing agreements will satisfy the requirements of Article 4 if Option A+ is adopted as Convention text.  The other formulations of Article 4 (either Option A or Option B) would require an interpretative rule for existing agreements, a version of which currently appears in the draft as Article 20.  Should Option A+ not be adopted, further work on Article 20 will be necessary so that Article 20 effectively addresses existing practice.  In our view, Option A+ will eliminate the need for an interpretative rule for existing agreements, thus eliminating the need for Article 20.

To summarize the United States’ position with respect to Article 4(1): We strongly prefer Option A+, as set forth in Prel. Doc. 16. We are content with the proposed language defining “account agreement,” on the understanding that the definition would be accompanied by Commentary making clear that: (i) the term and the notion of agreement under Article 4 refer to the ‘deal’ between the parties, however reflected (whether on paper, electronic or otherwise, and whether in a single document or in multiple documents), and do not refer to a particular document, however labelled; and (ii) that the Convention does not impose explicitly or implicitly any requirement of form or formality with respect to the agreement of the parties.

Should Option A+ fail to become the consensus, we strongly prefer Option A over Option B, and note the need for the insertion into the text of Option A as set forth in Prel. Doc. 15 of the words “law in force in” so that the text would read:  

“The law applicable to all the issues in Article 2(1) is the law in force in the State agreed by the account holder and the relevant intermediary as the State whose law governs those issues, provided…”. 

This text would be the analog to that set forth in Prel. Doc. 16 for Option A+.

Our comments with respect to the proviso (see comments on Art. 4(1)(a) to (d): “white list”, page 72) and Art. 4(2) (see General comments, page 6) are the same regardless of which option is agreed. 
	USA

	
	The test should be automatically effective, and not require CSDs and other intermediaries to revise their existing contracts with their participants.  Three different options are being considered for the Convention’s “test” (which allows one to determine the location of the relevant intermediary for purposes of the Convention).  See Prel. Doc. 16.  Two of the options being considered (Options A and B) would require us, and other intermediaries, to revise our existing contracts with our customers (and our form of contract with new customers).  The third option, referred to as Option A+, would not require this.  For the reasons described below we very much prefer Option A+.
Automatically Effective; Costs.  Options A and B, which we do not prefer, are not “automatically effective.”  These options do not simply look at existing realities in today’s practices.  Instead, these alternatives would require intermediaries to actually change their current procedures in order for the Convention to have effect.  Option A+, in contrast, by being automatically effective and not requiring any action by the CSDs, is far easier for CSDs and other intermediaries, costs them and their customers less to implement, and – as a pragmatic matter – removes a hurdle that the other options needlessly introduce into the process.

We therefore think that it would be best for the test to take effect immediately when a country adopts the Convention.  We do not think that it would be good for the test to in addition require that an intermediary take further steps, in order for the person holding through the intermediary to obtain the benefits of the Convention. 

Tax & Regulatory Issues.  Many CSDs and other intermediaries will be unable or unwilling to make the changes in their agreements contemplated by Options A and B.  We do not know what tax issues or regulatory issues these changes in our agreements may raise, needlessly, for us and for our customers.  By not making changes in our agreements, we can avoid the possibility of creating problems in this regard, and there is therefore an argument that this might be the easiest and most prudent course for CSDs to take.  On the other hand, we think that this would not be in anyone’s interest, as it would deprive whoever holds securities through us from obtaining the benefit of the legal certainty of the main test of the Convention for these transactions.  Option A+, on the other hand, avoids this problem by not requiring any contractual revisions, and is therefore far preferable.

Maintenance of Accounts.  Option B is especially problematic, because under it the Convention would require that CSDs (and other intermediaries) revise their agreements with their customers (and their form of agreement with new customers) to indicate where the office that “maintains” the account is geographically located.  This proposed new practice does not appear to be workable, since there is no common understanding as to what it means to “maintain” an account in one location.  We as CSDs are disinclined to make a representation which we do not know the meaning of (the problem of not knowing what it means to say that one “maintains” an account remains here, though the Convention has addressed it for other purposes in Article 4(2)).  Furthermore, even before September 11th, accounts were increasingly maintained in a geographically dispersed fashion, from multiple offices in different locations.  This is the case more than ever in our post-September-11th world.

Second-Guessing; Reduce Risk of Legal Liability.  Some comments have suggested that under Option B (and perhaps even Option A) a court might “second-guess” what CSDs put in their agreements.  This would in turn raise the possibility that, if the judge reached a different conclusion than what the CSD had put in its agreement, and a pledge were found to not be properly perfected because the pledgor had relied on what the CSD said, the losing party might sue the intermediary for its failure to live up to its representation.  This prospect significantly chills our desire as intermediaries to make such a representation.  And if CSDs do not make such revisions to their agreements with their customers, this would in turn undermine the goals of the Convention.  Option A+, on the other hand, avoids this problem by not requiring any contractual revisions, and is therefore far preferable.  A Convention that does not require CSDs to change their existing contracts with their customers, such as that contemplated by Option A+, will clearly be less of a hardship for the CSDs, and more likely to result in the Convention being effective in the manner contemplated.
Consequently, we strongly support the adoption of Option A+.
	ACSDA*

	
	General Approach to Determining Governing Law

As proposed in Preliminary Document No. 16, Option A+ would provide:

The law applicable to all the issues in Article 2(1) is the law in force in the State agreed by the account holder and the relevant intermediary as governing the account agreement or, if they have agreed that another law is applicable to all such issues, that other law. 

Consistent with this redraft, Preliminary Document No. 16 also states that a definition of the term “account agreement” will be added to the definitions in Article 1.  This new definition would provide:

“account agreement” means the agreement between the account holder and the relevant intermediary governing the securities account;

The Explanatory Report would state the “account agreement” need not be contained in a single document, but may consist of more than one document, including side agreements.  This statement is intended to clarify that a side agreement may be executed specifying the governing law without otherwise amending a pre-existing custody agreement.

The Association supports this formulation of Article 4.  As discussed in our prior letters, the Association believes that the standards by which the applicable law is determined should be consistent with the practices of custodian banks and should provide as much certainty as possible.  In addition and as also noted in our earlier letters, there should be reasonable latitude in the selection of the applicable law, based on where the key account-related activities of the intermediary occur.  Option A+ achieves all of these results.  

Preliminary Document No. 15 (June 2002) contained two alternative versions of Article 4(1) – Option A and Option B.  Option A provided that the law applicable to the issues specified in Article 2(1) of the Proposed Convention is "the law of the State agreed by the account holder and the relevant intermediary as the State whose law governs those issues."  Option B provided that the governing law is that "of the State agreed by the account holder and the relevant intermediary as the State in which the securities account is maintained."  We believe that Option A+ as set forth in Preliminary Document No. 16 is superior to either Option A or Option B.    

Option B is especially unsatisfactory because, as emphasized in our earlier letters to the Bureau, in modern, multi-jurisdictional custody practice, the concept of the place where an account is maintained has no generally understood meaning.  Therefore, the use of a test, like Option B, that is dependent on that concept would necessarily result in uncertainty and the risk of post hoc judicial review that could upset the expectations of the parties.  The possibility of courts second-guessing the determinations of the intermediary and the account holder concerning whether the account is maintained in a particular jurisdiction would undermine a key goal of the Convention -- certainty and reliability with respect to the creation and perfection of rights in indirectly held securities. 

While preferable to Option B, Option A would require costly revision of existing custody contracts -- which typically lack provisions identifying the law governing the issues addressed in the Convention.   Alternatively, Option A would require the inclusion of a provision, such as Article 20, addressing the construction of existing contracts; agreement on the scope and application of such a provision may, however, be difficult to achieve.  Option A+ in Preliminary Document No. 16 avoids both of these problems.  

For these reasons, we strongly favor Option A+.  However, in the event that Option A+ is not adopted, we would recommend Option A as set forth in Preliminary Document No. 15, rather than Option B.
	Association of Global Custodians

	
	[…] [W]e support the adoption of Option A+ in Article 4 of the Draft Convention as proposed in the September 2002 Memorandum. Without reiterating the reasons indicated in the many views in support of Option A+ expressed by others, such as ISDA, with whom we concur, we would briefly like to state our support for this approach. Option A+, in our view, has two extremely positive effects: first, it would increase to the fullest extent possible (given the limitation contained in the proviso) the likelihood that, going forward, the selection of the relevant jurisdiction could be implemented by the parties effectively and would be respected by courts analyzing the situation after the fact. No magic language would be required, and it would be extremely difficult for a court to find an invitation to “second guess” the parties’ selection. Moreover, this approach would have the added benefit of making it easier to deal with transition issues (currently appearing in Article 20 of the Draft Convention) and the proper way to interpret many, although not all, existing contractual arrangements. 
	EMTA

	
	Achieving ex ante legal certainty

The motivation behind the draft Convention is to achieve ex ante legal certainty in respect of the law applicable to dispositions of (certain rights in) securities. The way this goal is being pursued in the current draft is by referring to the law chosen for these matters in the custody arrangement between the account holder and his intermediary. 

Consequently, for the account holder as the receiver of the securities and his respective intermediary, there is immediate ex ante certainty on the applicable law. As regards the provider of the securities, he is in a far less certain position, as he would have to rely on the information given to him by the receiver of the securities or the latter’s intermediary on the content of their custody agreement. Without such information and without any indispensable objective criterions provided by conflict of laws rules he has no opportunity at all to determine the law applicable to the validity of the securities transaction. However, even if the provider of the securities were in no independent position to assert which law would apply to such disposition of securities, at least he could oblige the receiver of the securities in the contractual arrangements underlying the transaction to provide such information. 

For any other third party, wishing to assert competing rights in respect of specific securities, it might be far more difficult to obtain the necessary information, as there would be no independent and objective means to do so. These third parties could only assert the applicable law, if the intermediary or the account holder would disclose to those third parties which law has been agreed in respect of a specific securities accounts held for a customer. It is also noted that such disclosure might conflict with existing rules on banking secrecy. Additionally, the account holder’s counterparty of a competing securities transaction might not be very keen to help the third party at his own expense.

Another problem might arise when applying Article 4 of the draft Convention with respect to the determination of the legal nature of the investor’s interest in the securities. It is noted that the drafters of the Convention intend to apply Article 4 in two different manners depending on the character of the investor’s interest as being contractual or proprietary. In the former case the law applicable to a securities transaction has to be determinate between every two members of the intermediaries’ transaction chain. In the latter case the securities transaction is considered to be a single one so that the transaction underlies as a whole the law agreed upon between the final receiver of the securities and his intermediary, i.e. only the last intermediary in the transaction chain. The demarcation lines between a contractual and a proprietary interest are often very difficult to define. The draft Convention does not give any help at hand for the distinction between a contractual and a proprietary interest in securities. It leaves the characterisation to the respective national law defined under Article 4 of the draft Convention. It is unclear what would happen when different jurisdictions involved in the chain of intermediaries come to different conclusions with respect to legal nature of the interest in the securities. Such a situation, which does not seem to be impossible at all, might result in confusion and legal uncertainty. 

Protection of third parties’ rights

To be dependent on the information provided by an account holder or his intermediary might cause a deterioration of the position of third parties in respect to proprietary aspects of securities dispositions. The lex rei sitae rule, i.e. the application of the law of the jurisdiction where a good is situated, was mainly driven by the idea that third parties can easily rely on the objective criterion of a good’s location for determining the legal regime applicable to its proprietary rights. The same motivation stood behind the new conflict of laws rules with respect to securities transactions contained in Article 9(2) of the SFD and Article 9 of the Directive on Financial Collateral Arrangements (CD). The regime of the draft Convention, however, allowing entities to bilaterally agree on the law applicable to proprietary aspects in respect of securities, might compromise the possibility of third parties to foresee the applicable law to in rem issues. Additionally, it might be inconsistent to the assumption that proprietary rights are specific rights, which are enforceable vis-à-vis third parties (erga omnes effect). 

The choice of the applicable law has also effects on the determination of the jurisdiction and law under which third party creditors could file and enforce an attachment in respect of a securities account. Considering that rights in rem usually provided for objective criteria in order to protect third party rights, there may be a problem in respect of the realisation of third party rights when the parties to a custody agreement can contractually agree or change the state in which a securities account is deemed to be maintained. 

The “maintenance of securities accounts” 

Normally, there was a logical objective connection between a specific custodian activity pursued at a certain location and the legal system governing such activity. Such connection would be compromised, if a legal system was chosen which has no connection to such location/activity. This is of particular relevance for those countries applying the principle of the “unity of the account”, which would prohibit the application of different locations to a given securities account, dependant on whether proprietary aspects, tax or accounting are concerned.

It is acknowledged that in many jurisdictions there is no straightforward general definition of “maintenance of securities accounts” in existing legislation. Only in some countries, the principle is enshrined in law. To the extent that there is no legal definition of “maintenance of a securities account”, it was likely that a set of legal and factual criteria was used in order to determine where a specific securities’ account is maintained. In particular, the term “maintenance” seems to imply that certain functions need to be performed in a certain place. In practice, courts were likely to consider all relevant factors to find an objective criterion as to where to locate a securities account. 

The Hague Convention should ascertain that there could not be an entirely “fictitious” choice of location for the maintenance of the securities account, which does not correspond to where the account is in fact maintained. Given the aforementioned considerations, it could not be ruled out that a court would merely characterise such a (fictitious) contractual determination as a “sham” that did not record the true intention of the parties. It would therefore not represent where the account was “agreed” to be maintained, and therefore no effect would be given to such a choice. This however would not lead to the application of the law of the State where the account actually is maintained, but to the application of the fall-back rule of Article 5. In turn this would lead to random results and to legal uncertainty.

The relationship of the draft Convention and Article 9(2) of the Settlement Finality Directive

A crucial point within the assessment of the draft Convention is the compatibility of the central provision in Article 4 with existing Community legislation and the respective national implementation by the Member States. It is noted that Article 4 of the draft Convention still contains two options. 

Option A

According to Option A, the parties of a custody agreement can agree on the law of a state, provided that the custodian has an office in such state, which is engaged in the business of maintaining (any) securities accounts (irrespective of the fact whether or not the specific securities account in question is indeed maintained at that place). This means an intermediary needs to conduct certain activities related to the maintenance of securities accounts in general (but without necessarily requiring a relation to the securities account in question) in a specific place. This relates basically to a (limited) contractual choice of law by the parties to a custody arrangement, without any link to the actual location of the account on which the securities are evidenced. It seems hardly feasible to consider this concept as a development or refinement of the “place of the relevant intermediary approach”.

In contrast to this (limited) choice of law approach, the existing Community legislation, i.e. Article 9(2) SFD,* the similar principle contained in Article 9 CD** and Article 24 of the Winding-up Directive for credit institutions*** is based on a different concept. 

* Article 9.2 of the Directive 98/26/EC on settlement finality in payment and securities settlement systems reads: “Where securities (including rights in securities are provided as collateral to participants and/or central banks of the Member States or the future European Central Bank as described in paragraph 1, and their right (or that of any nominee, agent or a third party acting on their behalf) with respect to the securities is legally recorded on a register, account or centralised deposit system located in a Member State, the determination of the rights of such entities as holder of collateral security in relation to those securities shall be governed by the law of that Member State.”.
** Article 9.1 of the Directive 2002/47/EC on financial collateral arrangements reads: ”Any question with respect to any of the matters specified in paragraph 2 arising in relation to book entry securities collateral shall be governed by the law of the country in which the relevant account is maintained.”
*** Article 24 of the Directive 2001/24/EC on the reorganisation and winding-up of credit institutions reads “The enforcement of proprietary rights and instruments or other rights in such instruments, the existence or transfer of each presupposes their recording in a register, an account or a centralised deposit system held or located in a Member State shall be governed by the law of the Member State where the register, account, or centralised deposit system in which those rights are recorded is held or located.”.
The main difference between Option A of the draft Convention and the Settlement Finality Directive stems from the fact that the aforementioned Community legal acts refer to the actual location of a register or a securities account in question, whereas the draft Convention refers to a location as agreed by the parties, irrespective of whether the actual securities account is actually maintained at that place. In so far as the location of securities (accounts) is determined exclusively by purely objective criteria (e.g. as in the SFD for the purpose of security settlement systems), this leaves no room for a (deviating) fictitious agreement of the parties. To the extent that parties could agree on the place where a securities account is maintained, such agreement needs to be supported by “reality” (i.e. that a securities account is actually maintained at the place so agreed), which can be tested by courts. This concept seems hardly compatible with Option A of draft Convention.

Option B

But also as regards Option B, there are considerable question marks as to the compatibility with the existing Community legislation (and the respective national implementations). Option B still contains a reference to the law of the state in which a securities account is maintained as the law to be agreed upon by the parties. Whether this wording could be aligned with existing Community law is doubtful. It would basically depend on the interpretation of Option B of the draft Convention. 

It may be argued from the wording of the draft Convention, that Option B has to be understood in such a manner that the choice of the parties (i.e. the account holder and his intermediary) as to the place on where the account is deemed to be maintained is valid, irrespective of whether the parties actually have complied with the agreement or not and whether the account is (“actually”) maintained at a completely different place. If this were the case, the considerations as regards Option A would apply. 

But the provision could also be read in a way that, in a case where the account were not to be maintained at the place agreed between parties, such agreement would be considered a “sham” and would not be considered to be valid and enforceable under national law. In that case, the fall back solution under Article 5 would become applicable, the results of which might also not coincide with the principles enshrined in Community law. If this were to be the correct interpretation, it is at least doubtful whether the draft Convention could still be considered as a refinement and evolution of the PRIMA principle as contained in the cited Community legal acts. However, to ensure legal certainty, the latter interpretation would require a clear statement in the explanatory notes to the Convention as to how to understand the wording. Otherwise, Option B would again give rise to legal challenge under certain circumstances. 

“Account” 

A further problem in respect of determining the compatibility of the draft Convention with the principles contained in Community law stems from the differences in understanding of what an account is. E.g. under common law systems, a securities account is merely a written evidence of a contractual relationship. Consequently, the core of what is evidenced by an account is the determination of the subject matter of obligations as to safekeeping and delivery of securities between the custodian and a client. So, under a common law understanding, to subject those obligations to a choice of law seems uncontroversial (although it is still an innovation that the choice of law applicable to those obligations should also determine the nature of the subject matter of the obligations). However, under civil law jurisdictions, the account is not just a mere recording of the obligations of a custodian vis-à-vis his client, but to enter securities on an account constitutes the fulfilment of an obligation to deliver securities, thus having a direct proprietary effect. Moreover, in a number of legal systems, the maintenance of securities accounts with a securities settlement system or central securities depository is constituted by a (partly) public law regime, designed to ensure the legal stability of the securities custody and settlement. So by submitting that relationship to pure choice of law it is not just a matter of freedom of contract but of altering national legal regimes.

Consequences of the application of Article 4 on systems protected by the SFD 

It is therefore not unlikely that the draft Convention would necessitate a change in the aforementioned Community legal acts in order to bring them in line with the draft Convention, which in turn would necessitate a change of the respective national legal implementations. It would also give rise to the question whether Member States, being bound by the obligation to comply with Community law, could ratify the draft Convention without prior amendment of the relevant Community law. 

However, the main objective of the SFD is the reduction of systemic risk and this objective requires settlement finality and the enforceability of the collateral security. If the law applicable does not ensure these results, this might jeopardise the participant’s solvency and endanger other participants in the system. Consequently, it should by all means be avoided that the protection from systemic risk achieved by the SFD would be compromised by a new regime based on agreements between a system and its participants.  It should be ensured from the outset that one and only one legal regime applies to all rights and obligations arising in relation to participants, both within and outside an insolvency situation. There should be no split application or cherry-picking by the operators of the system. The possibility to agree on different applicable laws to rights and obligations of participants in a system might increase systemic risk, in particular in those cases where the agreed law is not covered by a protection comparable to the one granted by the SFD. Moreover, there may be a risk that collateralisation techniques, which are used and are legally valid in the country of the location of the SSS are not valid under the chosen legal system.  As a consequence, a credit may end up as being non-collateralised. In a worst case scenario, and depending on the circumstances of the particular case, this may lead to a domino effect. 

In this context, a possible remedy could be to consider that Article 9(2) SFD is establishing a special regime for EU systems and central banks, which would prevail over the principle contained in the draft Convention as lex specialis (see also below). However, this would not solve the conflict for the Collateral Directive, which is dealing with issues on the same general level as the draft Convention.

Furthermore, a legal system allowing systems to freely choose an applicable law to govern all or some of their activities would also make the work of the supervising authorities much more complicated. In addition, one might ask what the impact would be on the competencies on the overseers, if one system were to legally maintain accounts in several countries.  

See also Effects on Insolvency Law in comments on Art. 7, page 97.
	European Central Bank

	
	Article 4 Options A, A+ and B:*

[* On this point, the Fédération Bancaire Française will announce its position early November. According to the Associazione Bancaria Italiana, unequivocal identification of the applicable law can only be fully attained through the PRIMA principle as enshrined in the Settlement Finality and Financial Collateral Directives, and not through the principle of consensual approach embodied in Options A and A+.]

It is understood that all three options embrace PRIMA, the first two giving emphasis on the contract and the third on the place where the account is actually maintained. Options A and A+ have the advantage that in practice the uniform interpretation of the Convention is thus facilitated, since a Court shall not have to ponder on whether an account is actually maintained in a specific place or not.

Against the background that those options make it possible to dispense with a rule allowing multi-unit states to declare their internal conflict of law rules applicable, they may prove to be more practical. This goes especially for Option A+ as long as the parties would still have the possibility of concluding a special agreement covering property law aspects. 
	Fédération Bancaire de l’Union européenne

	
	We support “Option A+” as detailed in the Article 4 Memo. Given that Article 4(1) of the Hague Convention determines how PRIMA is effectuated, and that the purpose of PRIMA is to improve legal certainty, we believe it is important to effectuate PRIMA in as clear a manner as possible.  Given certain difficulties, as set out in the Article 4 Memo, in connection with both Options A and B, we support the incorporation of Option A+ into Article 4(1) of the Hague Convention.  We believe that Option A+ is the best method for meeting the goal of legal certainty that PRIMA was intended to achieve.
	ICSA

	
	In relation to Article 4, informal soundings among the same range of our members as mentioned above, who attended the various Workshops suggest that a consensus in favour of a modified version of Option A under Article 4 is emerging.  This modified version of Option A is referred to in the September 2002 Memorandum as "Option A+".

We believe that the difficulties with both Option A and with Option B are well set out in the September 2002 Memorandum, and for these reasons we support the proposed revised wording of Article 4(1) set out in the September 2002 Memorandum, which gives effect to the Option A+ approach.
	ISDA

	4(1) Option A+ :

“account agreement” definition
	The Canadian delegation supports the definition of “account agreement” as proposed in Preliminary Document No 16.

***

La délégation canadienne appuie la définition de l’expression « convention de compte » qui est proposée dans le Document préliminaire no 16.
	Canada

	
	We are content with the proposed language defining “account agreement,” on the understanding that the definition would be accompanied by Commentary making clear that:

(i) the term and the notion of agreement under Article 4 refer to the ‘deal’ between the parties, however reflected (whether on paper, electronic or otherwise, and whether in a single document or in multiple documents), and do not refer to a particular document, however labelled, and 

(ii) that the Convention does not impose explicitly or implicitly any requirement of form or formality with respect to the agreement of the parties.
	USA

	
	Consistent with this redraft, Preliminary Document No. 16 also states that a definition of the term “account agreement” will be added to the definitions in Article 1.  This new definition would provide:

“account agreement” means the agreement between the account holder and the relevant intermediary governing the securities account;

The Explanatory Report would state the “account agreement” need not be contained in a single document, but may consist of more than one document, including side agreements.  This statement is intended to clarify that a side agreement may be executed specifying the governing law without otherwise amending a pre-existing custody agreement.
	Association of Global Custodians

	4(1)(a) to (d): 

“white list”
	Argentina supports the German comments to the effect that: The wording “at such office” should be included before or after the list as a superior rank concept, since the intermediary must have an office in the place of that State whose law is applicable, and it must fulfil the criteria listed in (a) to (d).

The draft contains complex multi-clause sentences which are not immediately comprehensible to the person applying the law.
	Argentina

	
	The Canadian delegation’s preferred position is to delete the reality test entirely because it creates uncertainty.

If the reality test is retained, the current white list should be reconsidered at a fundamental level because it tests the place where the securities account is maintained, thereby invoking the same problems as Option B.  The current reality test returns us to the question we all agreed to avoid: where is an account “really” located? The Special Commission previously recognized that it was impossible to answer that question. The reality test and white list, if retained, should test whether there is an adequate link between the agreed-upon choice of law and the relevant intermediary, and should include factors that do not necessarily relate to account maintenance activities.
The Canadian delegation is of the view that the current white list creates considerable uncertainty because it does not adequately reflect modern account maintenance practices using dispersed technology and the related issue of contracting out back office operations. For example, “(b) administration of the payments or corporate actions relating to securities held with the intermediary is performed at such office” is a process which can easily be centralized and have nothing to do with the maintenance of the account. 

The objective of the white list should be to provide ex ante certainty by including factors that can be readily ascertained by third parties. Such factors should include such things as having a legal address for service in the jurisdiction and being incorporated or registered in the jurisdiction. The explanatory report should make it clear that the white list should be broadly interpreted. It should also specifically address the application of the white list to an intermediary who operates primarily through the Internet.

(See also comments on Art 4(1)(a), page 73; Art 4(1)(c), page 74; and Art 4(1)(d), page 74).

***

La délégation canadienne préconise la suppression complète du test de réalité, car il est source d’incertitude.

Si le test de réalité est conservé, il faudrait réexaminer les fondements mêmes de la liste blanche, car ce test  permet de remettre en question le lieu où le compte de titres est tenu et soulève ainsi les mêmes problèmes que l’Option B.  Le test de réalité actuel nous renvoie à la question que nous avons tous convenu d’éviter : où un compte est-il « réellement » situé? La Commission spéciale a auparavant reconnu qu’il était impossible de répondre à cette question. S’ils devaient être conservés, le test de réalité et la liste blanche devraient servir à déterminer s’il y a un lien suffisant entre la loi désignée par les parties et l’intermédiaire pertinent, et devraient faire intervenir des facteurs qui ne se rapportent pas nécessairement aux activités de tenue de compte.
La délégation canadienne est d’avis que la liste blanche actuelle crée une incertitude considérable parce qu’elle ne reflète pas adéquatement les pratiques modernes de tenue de compte : on a recours à une technologie dispersée, sans compter la sous-traitance, pour toutes les activités postmarché. Par exemple, « (b) l’administration des versements ou événements sociaux relatifs aux titres détenus auprès de l’intermédiaire soit réalisée par cet établissement » est un processus qui peut être facilement centralisé et n’avoir rien à voir avec la tenue du compte. 
La liste blanche devrait avoir pour objectif d’assurer une certitude  ex ante en comprenant des facteurs qui peuvent être immédiatement vérifiés par les tiers. Ces facteurs devraient inclure des éléments tels que le fait d’avoir un domicile élu aux fins de signification dans le territoire et le fait d’y être constitué ou d’y être inscrit. Le rapport explicatif doit indiquer clairement qu’il faudra interpréter la liste blanche de manière large. Il devrait aussi traiter précisément de l’application de la liste blanche à un intermédiaire dont les opérations sont principalement menées au moyen d’Internet.
Les éléments de la liste blanche actuelle sont si vagues qu’il est difficile de faire des observations significatives. Le terme « suivies » dans (a) pourrait être interprété de nombreuses manières, mais nous sommes d’avis qu’il devrait être interprété largement.

(Voire aussi les commentaires relatifs à l’article 4(1)(a), page 73; à l’article 4(1)(c), page 74; et à l’article 4(1)(d), page 75). 
	Canada

	
	[W]e do not consider that the reality checks (a) to (d) are necessary. The operation of the reality checks may not be effective in checking the reality.  They tend to operate in favour of the big intermediaries that have offices all over the world. The small intermediaries may have to turn to Article 5 which is even more artificial and unreal. Having said that, we will follow the majority opinion on the formulation of the PRIMA approach under this Article.
	China

	
	To our mind a relevant office can neither be “a sham” nor a technology centre, a call centre or a mailing centre. Therefore, it is necessary to define what sort of office is relevant. We acknowledge that setting qualitative requirements for an office can be difficult (i.e. conditions that relate to the physical presence, use of employees etc.). Yet we are in favour of setting certain conditions on the operations of the office. First of all, the office in question should be engaged in a business of maintaining securities accounts. Secondly, we would stress that this business should not be pursued on a temporary basis, i.e. an office could not be an occasional place of business – a certain stability and regularity should be required.  

Thus, we think that the use of the white and black list in article 4 is necessary. However, we would stress more strongly the regularity and stability of the operations of an office. Therefore, we suggest adding “not on a temporary basis/on a regular basis” before the white list a)-d) so that this more clearly becomes a general requirement. It is not sufficient that “or other regular activity of maintaining securities accounts” is mentioned only in d). 

Moreover, even though it has been difficult to take the supervisory element into account in drafting Article 4, we would like it to be considered whether a requirement of supervision could be added as a general condition (for example, “not on a temporary basis/on a regular basis and under supervision”). 

These suggestions would also require minor changes in the wording in a) – d). However, we think that these suggestions make the operations of an office (and the intermediary in question) more reliable and credible. 

Closure of the relevant office and freedom to change the applicable law  

In Option A+ it is enough that there is an office at the time of custody agreement in the state whose law parties to that agreement choose as the applicable law. Thus, the fact that the office in question at a later stage is closed down or that it becomes an office meant in the black list, does not affect the applicable law. 

We acknowledge that the closure of an office or a change in its operation can be unforeseeable. Moreover, irrespective of such developments the intermediary may in practice be able to continue applying the selected law in question. Yet it seems possible that these developments could raise practical problems and uncertainty.

Moreover, it seems that parties to a custody agreement are allowed to change the applicable law at a later stage. In principle, we have nothing against this freedom, but we are somewhat concerned whether such a change may adversely affect third parties.

We see that it may not be for this Convention to solve these kinds of problems. Nevertheless, we feel that they should be kept in mind in order to be solved elsewhere.
	Finland

	
	The wording (“at such office”) should be included before or after the list as a superordinate concept, since the intermediary must have an office in the place of that State whose law is applicable, and it must fulfil the criteria listed in (a) to (d) (see also comments on Art. 1(1): suggested additional definitions, page 23).
	Germany

	
	See comments on Art. 4(1)(d), page 76.
	Luxembourg

	
	See comments on Art. 4(2): “black list”, page 77.
	Switzerland

	
	We support the inclusion of the “white list” as a non-exclusive safe harbor in the text of the Article 4(1), as presently drafted.  The list is fully adequate for its purpose and reflects the result of much negotiation and deliberation by the Drafting Group and other delegations, and an accommodation to those views by industry participants.  We do not believe that consideration of additional proposals at this point will add any clarity; rather, that would likely disturb the equilibrium that was reached.
	USA

	
	Article 4(1) and (2) contains a reality test consisting of a so-called “white list” and a so-called “black list” in order to limit the hypothetically possible number of selectable jurisdictions. According to the white list in Article 4(1), an intermediary needs to conduct certain listed activities related to the maintenance of securities accounts in a specific place. Already the application of the “white list” might introduce an additional element of uncertainty. Not only are the various activities of the white list alternatives. But the white list is also not exhaustive. This results mainly from the formulation used in (d), letting any engagement of the intermediary in a business or other regular activity of maintaining securities accounts be sufficient for the validity of the respective choice of law in the custody agreement. Such wording is open to any interpretation and a case-by-case analysis under the chosen law would become necessary. Additionally, the activities mentioned in the white list do not have to be conducted by the relevant branch of the intermediary of the securities account in question. It is sufficient that the overall intermediary, the custodian entity, fulfils the requirements of the white list. Therefore, especially for major custodians, conducting their business on a global scale, the alleged limitation imposed by the white list is not likely to be of any practical relevance. It is still to be questioned, whether such openness of the draft Convention coincides with the intended ex ante legal certainty.

The more unclear the definition of the “maintenance of an securities account” is, the higher is the risk of systemic uncertainty and financial instability as there is a considerable risk that the draft Convention will be implemented or interpreted in widely diverging manners by the member states of the Hague Conference. Therefore, a short and exhaustive list in Article 4(1), containing no undefined notions, would limit the possibility of alternatives, and increase ex-ante certainty considerably. In particular, it would decrease the necessity for due diligence or legal opinions as to which functions are performed by a given intermediary and at which places, and whether this could be classified as “maintenance of securities accounts”. (See also comments on Art. 4(2): “black list”, page 77).
	European Central Bank

	4(1)(a)
	“Monitored” in (a) could be interpreted in many different ways, but we suggest that it should be interpreted broadly. 

***

Le terme « suivies » dans (a) pourrait être interprété de nombreuses manières, mais nous sommes d’avis qu’il devrait être interprété largement. 
	Canada

	4(1)(b)
	(b) administration of the payments or corporate actions relating to securities held with the intermediary is performed at such office” is a process which can easily be centralized and have nothing to do with the maintenance of the account. 

(See also comments on Art 4(1)(a) to (d): “white list”, page 68).

***

« (b) l’administration des versements ou événements sociaux relatifs aux titres détenus auprès de l’intermédiaire soit réalisée par cet établissement » est un processus qui peut être facilement centralisé et n’avoir rien à voir avec la tenue du compte. 

(Voir également les commentaires relatifs à l'article 4(1)(a) à (d) :« liste vierge », page, page 69).
	Canada

	4(1)(c)
	It is unclear how the third factor in the white list (4(1)(c)) will apply. Could an intermediary arbitrarily assign an account number or other specific means of identification to its client’s account that will specifically identify the securities account as being maintained at the agreed-upon jurisdiction? Or must these means of identification be subject to rigorous conditions or criteria established under local law or local regulatory measures? How are these provisions intended to operate? How will third parties know if such a factor has been satisfied?

(See also comments on Art 4(1)(a) to (d): “white list”, page 68).

***

On ne peut dire avec précision de quelle manière le troisième facteur dans la liste blanche (4(1)(c)) s’applique. L’intermédiaire pourrait-il attribuer arbitrairement un numéro de compte ou un autre mode spécifique d’identification au compte de son client qui indique précisément que le compte de titres est tenu dans le territoire convenu? Ou alors faut-il que ces modes d’identification soient soumis à des conditions ou à des critères rigoureux établis en vertu de la lex loci ou  à des mesures réglementaires locales? Comment ces dispositions sont-elles censées fonctionner? Comment les tiers sauront-ils si un tel facteur a été respecté? 

(Voir également les commentaires relatifs à l'article 4(1)(a) à (d) :« liste vierge », page, page 69).
	Canada

	4(1)(d)
	We further suggest that “(d) – that office is other engaged in a business or other regular activity of maintaining securities accounts [, whether alone or together with other offices of the relevant intermediary or with other persons acting for the relevant intermediary in that or another State]” should be interpreted broadly and that the words in brackets should absolutely be retained. The words in brackets are necessary to accommodate intermediaries who contract out their back-office operations. The ability to contract-out back-office operations may be critical to the competitiveness of intermediaries. 

For example, intermediaries in the USA and Canada currently have highly integrated business systems. A Canadian intermediary may want to compete for business in the USA but may not want to set up a back office operation in the USA for a variety of reasons (ie. tax reasons, etc…), nor does it necessarily want to deal through a USA intermediary. If the Canadian intermediary cannot offer USA law to its clients, that puts the Canadian intermediary at a competitive disadvantage. Similarly, European securities intermediaries should not have to open back offices in Canada in order to offer services to Canadians. It is not the place of a choice of law Convention to dictate the competitive environment for intermediaries. That concerns public regulatory law. 

(See also comments on Art 4(1)(a) to (d): “white list”, page 68).

***

En outre, nous sommes d’avis que la disposition « (d) – cet établissement exerce par ailleurs, à titre professionnel ou habituel, une activité de tenue de comptes de titres [, soit seul, soit conjointement avec d’autres établissements de l’intermédiaire pertinent ou d’autres personnes agissant pour l’intermédiaire pertinent dans cet État ou dans un autre État] » devrait être interprétée de manière large et qu’il faut absolument conserver l’expression entre crochets : celle-ci est nécessaire aux intermédiaires qui sous-traitent leurs activités postmarché. La possibilité de sous-traiter ces activités peut être cruciale pour la compétitivité des intermédiaires. 

Par exemple, les intermédiaires aux États-Unis et au Canada ont, à l’heure actuelle, des systèmes très intégrés pour leurs activités. Un intermédiaire canadien peut vouloir offrir ses services sur le marché américain sans forcément vouloir exercer ses activités postmarché à partir des États-Unis pour plusieurs raisons (notamment fiscales, etc…), et sans non plus vouloir nécessairement retenir les services d’un intermédiaire américain. Si l’intermédiaire canadien ne peut offrir à ses clients des services conformes à la loi américaine, sa compétitivité en est affectée. De manière similaire, les intermédiaires européens de titres ne devraient pas être obligés d’ouvrir des établissements  au Canada afin d’offrir leurs services aux Canadiens. Ce n’est pas dans une convention de droit international privé qu’il convient de formuler des normes applicables à l’environnement concurrentiel pour les intermédiaires. Cette question relève du droit public réglementaire.

(Voire aussi les commentaires relatifs à l’article 4(1)(a) à (d) : « white list », page 69).
	Canada

	
	We do not think that the phrase in brackets in Article 4(1)(d) is necessary but we have no objection to include it.
	China

	
	The draft contains complex multi-clause sentences which are not immediately comprehensible to the person applying the law  (see also comments on Art. 4(1): Options A, A+, B, page 45).
	Germany

	
	In order for the reality tests to help ensure ex ante legal certainty and to meaningfully address the issues set out above (see comments on Art. 4(1): Options A, A+ and B, page 46), such tests need to be as specific and clear as possible. Reality test (d), even if read in conjunction with Article 4(2) does not meet this requirement and should thus be deleted. One cannot have a situation where a reality test needs a black list (article 4(2)) to be understood – and not even positively understood – but only to understand what it definitely does not mean. In order to ensure a uniform interpretation of the Convention, only tests (a) through (c) should be upheld. 
	Luxembourg

	
	The only change to the white list that we support is the deletion of brackets in item 4(1)(d), a matter expressly left open by Prel. Doc 15.  It is very important that the text acknowledge the dispersion of securities account maintenance activities and outsourcing arrangements
	USA

	
	The Association urges that the Convention retain the bracketed phrase in Article 4(1)(d) (“[, whether alone or together with other offices of the relevant intermediary or with other persons acting for the relevant intermediary in that or another State]”).  We believe that this language is important to the workability of Article 4. 

Article 4(1)(d) provides that there is a sufficient nexus between a State and the intermediary if the intermediary is, in that State, “otherwise engaged in a business or other regular activity of maintaining securities accounts [, whether alone or together with other offices of the relevant intermediary or with other persons acting for the relevant intermediary in that or another State].”  Both Preliminary Document No. 15 and No. 16 enclosed the final clause of Article 4(1)(d) in brackets, apparently to reflect the possibility that these words would be deleted from the final text of Article 4. 

We urge the Convention to retain the bracketed language.  The maintenance of securities accounts by custodian banks operating in multiple jurisdictions often involves coordinated activities that occur in several different offices of the intermediary and at the offices of agents and other service providers retained by the intermediary.  The bracketed phrase recognizes that reality.  Its deletion could create an unfortunate and unhelpful negative implication that, in order for the nexus test to be satisfied, all of the intermediary’s activities must occur within the State and at a single office.  Any such interpretation would be highly impractical and inconsistent with modern custody practice. 
	Association of Global Custodians

	
	See comments on Art. 4(1)(a) to (d): “white list”, page 72.
	European Central Bank

	4(2):

“black list”
	Article 4(2) clarifies Article 4(1)(d) by providing circumstances in which a person is not taken to engage in a business of maintaining securities accounts.  One comment was whether there would be merit in extending Article 4(2) to also clarify Article 4(1)(a), (b) and (c), which respectively cover monitoring securities accounts, administering securities payments and maintaining identification details for securities accounts.
	Australia

	
	[W]e continue strongly to support the approach of using a white list and a black list for purposes of clarifying the „reality check,“ although we continue to believe that the individual entries on those lists need further discussion (see comments on Art. 4(2)(b), page 78).
	Switzerland

	
	See General Comments, page 6.
	USA

	
	It is also noted that Article 4(2), containing the so-called “black list” of elements which are not to be considered as maintenance of securities accounts, has only a meaning as long as the “white list” in Article 4(1) is not exhaustive. It is still to be questioned, whether such openness of the draft Convention coincides with the intended ex ante legal certainty. 
	European Central Bank

	4(2)(a)
	The Canadian delegation suggests clarifying Article 4(2)(a) by changing the current wording “technology supporting the bookkeeping or data processing for securities accounts is located” to “technology, including facilities for information processing concerning securities accounts, is located”. We think it likely that courts will find it easier to locate 'facilities' than 'technology’.

***

La délégation canadienne propose de préciser le texte de la version anglaise de l’alinéa 4(2)(a)en remplaçant l’expression « technology supporting the bookkeeping or data processing for securities accounts is located » par l’expression suivante « technology, including facilities for information processing concerning securities accounts, is located ». Nous sommes d’avis qu’il est probable que les tribunaux pourront localiser plus facilement les « facilities » que la « technology ».
	Canada

	4(2)(b)
	We further suggest deleting Article 4(2)(b) and (c).

***

En outre, nous proposons la suppression des alinéas 4(2) (b) et (c). 
	Canada

	
	Particularly the inclusion of call centers in the black list seems to us to be problematic.
	Switzerland

	4(2)(c)
	We further suggest deleting Article 4(2)(b) and (c).

***

En outre, nous proposons la suppression des alinéas 4(2) (b) et (c).
	Canada

	4(3):

express / implied
	Paragraph 3 states that the agreement referred to in paragraph 1 must be express. We would rather prefer not to include the possibility that the agreement might be implied, due to the possible discussions on the interpretation of the whole agreement: "The choice of law referred to in paragraph 1 must be express."
	

	
	In the absence of an express agreement, the fall-back rule under Article 5 should apply. Allowing an agreement to be implied from the terms of the contract [as suggested in the current wording of Article 4(3)] will make room for uncertainty which is inconsistent with the objective of this convention.
	China

	
	Paragraph 3 states that the agreement referred to in paragraph 1 must be express. This wording is somewhat clumsy, since it is not the agreement which must be express but only the choice of law must be express or implied from the terms of the contract considered as a whole. The following wording is suggested for paragraph 3:

"The choice of law referred to in paragraph 1 must be express or implied, with sufficient certainty, from the terms of the agreement or from the circumstances of the case."
	Germany

	
	It was argued that if Option A+ was to be upheld then Article 4(3) may have to be reconsidered. 

In quite a number of instances the parties to an account agreement intentionally do not provide for an applicable law, as such law results, in any event, from the application of either international conventions (e.g. Rome Convention) or local laws. Is their choice express or implicit?

It seems to us important to uphold the reference to an "implicit choice" of law, failing which a large number of situations would fall under the back rule.

It is conceivable to uphold the reference to the "implicit choice" only for the choice of the law applicable to the account agreement in general.
	Luxembourg

	
	Paragraph 3 of Article 4 states: “The agreement referred to in paragraph 1”. In the new drafting, two agreements are mentioned in paragraph 1, one on the applicable law to the account agreement and, the other on the law applicable to the issues referred to in Article 2 (1). There is not only a need to redraft this paragraph, but it is also necessary to decide whether this rule should apply as well to the agreement on the law applicable to the account (restricted to the effect of making effective the extension of this choice of law clause). There is no literal argument to assume that 4(1) (Option A+) contains any presumption or fiction, but we would like to see clarified how it would function in a case where there is an express agreement on the applicable law to the account, and an implied one on the law applicable to the issues specified in Article 2(1). The criterion of A+ is not the free autonomy of the parties in a transaction, but it is based on the validly expressed will of the intermediary and the account holder, and consequently, it is of capital importance to accurately define the terms to which the will is relevant.
	Portugal

	
	See comments on Article 4(1): Options A, A+, B, pages 50 and 51.
	Spain

	4: 

transfers involving two or more intermediaries (Page 37 problem)
	The problems of multiple “relevant intermediaries” have previously been dealt with several times e.g. in Prel. Doc. 12 and Prel. Doc. 14A. We would welcome a further discussion of the issue with the aim of clarifying how the Convention is to be applied in such situations. At the June meeting of the Drafting Group there seemed to be a consensus that the “stage-by stage”-analysis presented in Prel. Doc. 12 (page 4) was not useful and that the “right” answer under the Convention should be that only one law should be applied to determine who was the right owner of securities which has been “moved” from one intermediary to another (or, as the case may be, between offices of the same intermediary). However, this does not mean that the “unitary”-solution presented in Prel.  Doc. 12 (page 6) is to be applied, as that solution as explained in Prel. Doc. 12 does lead to uncertainty, as it attempts to use the same law on different “tiers” (vertical levels) in the chain. We encourage the Bureau to submit a new Prel. Doc. dealing with the problem. The starting point of such Prel.Doc. could be the following example:

A holds securities through Bank One. The account, which is governed by X law, is pledged to P, who perfects under X law. A (in violation of his duties under the pledge agreement) sells the securities (e.g. by a title transfer) to B. As a result of that transfer the securities are debited A´s account at Bank One and credited to B´s account at Bank Two. B´s account at bank Two is governed by Y law. Bank One and Bank Two both use the same intermediary, CSD. As a result of the transfer, Bank One´s account at CSD is debited and Bank Two´s account at CSD is credited. P subsequently enters into litigation against B and Bank Two in order to have the securities returned to A´s account at Bank One. The question is which law decides whether P or B is entitled to the transferred securities. The following options should be considered:

I) X law as the law governing A´s account (and thus the securities on that account) at the time when the conflict between P and B occurred (that is: at the time when A concluded the contract with B which was a violation of A´s duties towards P).

II) Y law as the law governing B´s account to which the securities were transferred as a result of the transfer.

III) Y law as the law governing B´s account at the time of litigation. 

It seems essential that there is no doubt how the Convention should be applied in situations like this which may occur quite often. Whether Option I), II) or III) is the best solution is not quite clear. The choice of option does not necessarily imply whether the party first-in-time or the party last-in-time should prevail. The substantive rules of X law (applied under Option I) may very well lead to that B prevails as B has completed the transfer without knowledge of P´s pledge. Similarly, the substantive rules of Y law (Option II) and III)) may very well lead to that P prevails as B did not make sure that the securities purchased were not subject to a perfected pledge. Generally, Option I) seems most in line with the application of the traditional lex rei sitae rule to goods as in most states it is the lex rei sitae at the time of the second transfer (in this case the conclusion of the contract with B) which is applied, regardless of whether the goods have subsequently been moved (in this case subsequently transferred to Bank Two).

There is an alternative approach to the problem of multiple intermediaries: Simply to define that interests are not in specific securities as such but merely in a specific account. To illustrate this approach, the example may be used. P has a perfected interest in A´s account. That interest does not cease to be perfected, but the value of the account is reduced by the transfer of securities to B´s account. B has an interest (owns) his account at Bank Two. P does not have any interest in that account. Consequently, P cannot challenge B´s right to his account (or to the securities held on that account). If P´s pledge has been violated by a debit (transfer) of securities from A´s account, P under this alternative approach cannot trace his interest to B´s account, but must instead demand compensation of Bank One and/or A for violation of their duties towards P. Under this approach, most often there is no need to determine “the relevant moment of time”.  However, the result of the approach is that perfection of an interest in an account does not give the pledgee any right to securities transferred from the pledged account; in other words, perfection has merely an effect as long as the securities are held on the pledged account. Furthermore, even if this alternative approach is used, there may be cases where the “relevant moment of time” has to be determined. Imagine e.g. that A (instead of selling the securities to B) had changed his account agreement with Bank One, so that Y law applies to the account (which is possible if Bank One has an office in state Y) and then subsequently pledged the account to C, who then perfected under Y law. In that situation P and C would both have an interest in the same account making it necessary to determine whether X or Y law determines the priority between X and Y.

We believe it is important, that it is made clear in the text of the Convention (in Art 4 or a separate Article) how the multiple intermediaries-problem is to be solved under the Convention.
	Denmark

	
	The following paragraphs should be inserted into the Explanatory Note of Article 4 of the convention.

“     In a situation where the law of the State agreed by a collateral provider or seller ("transferor") and its relevant intermediary is different from the one agreed by a collateral taker or buyer ("recipient") and its relevant intermediary, when the security in the account maintained by the transferor’s relevant intermediary is transferred to the recipient whose account is maintained by the recipient’s relevant intermediary, the law applicable to the issues specified in Article 2(1) arising between the transferor and the recipient is the law of the State agreed by the recipient and its relevant intermediary.  The reason is that the security in dispute is credited to the account maintained by the relevant intermediary of the recipient.

      On the other hand, the law applicable to the issues specified in Article 2(1) arising between the transferor and its relevant intermediary is the law of the State agreed by the transferor and its relevant intermediary.  Also, this law governs a question of whether or not the consequence of the issues arising between the transferor and the recipient will affect the interest in the securities arising between the transferor and its relevant intermediary.

      In the same way, the law of the State agreed by the transferor’s intermediary and its upper-tier intermediary governs a question of whether or not the consequence of the issues arising between the transferor and the recipient will affect the interest in the securities arising between the transferor’s intermediary and its upper-tier intermediary.”

Japan submitted its comments on the Prel. Doc. No 12 focusing on several problems relating to transfers involving two or more intermediaries.  They were distributed to the Member States and the Observers as the Prel. Doc. No 14A.  In the Section IV (Direct lawsuits between investors) and the Section V (The problem of “double interests”) of the Prel. Doc. No 14A, two difficulties of the preliminary draft, under which two different applicable laws could be designated in order to decide on the proprietary aspect of what is in substance one single right in the case, were examined.  This proposal aims to resolve these difficulties.

One difficulty examined in the Prel. Doc. No 14A is the problem of “direct lawsuits between investors”.  The proprietary aspect of the right could be disputed in a lawsuit where one investor directly sues the other investor. *

*It is primarily because, in one type of legislation, investors are regarded as real and ultimate owners of the securities and, when two investors enter into a collateral or sales contract, the relevant rights are considered to be directly transferred from one investor to the other.  The instances of direct claims usually occur in this type of legislation.  However, they could occur in a different type of legislation as well.  Even in the United States, for instance, there is a similar type of direct claim or direct lawsuit called as “adverse claim”.  See U.C.C. §8-502 (1994). 

The stage-by-stage approach adopted by the preliminary draft could lead to the situation where one investor’s right is perfected under one applicable law and, at the same time, the other investor’s right is perfected under another applicable law.  In this contradictory occasion, the court must be puzzled in making a decision on such direct claim.

The other difficulty is the problem of “double interests”.  In the preliminary draft, a situation could inevitably occur where one investor’s right is perfected under one applicable law and, at the same time, the other investor’s right is perfected under another applicable law.  This is because the preliminary draft permits the possibility of designating two different applicable laws in order to decide on the proprietary aspect of what is in substance no other than one single right.

This proposal primarily aims at clarification of the law applicable to the issues specified in Article 2(1) arising between two investors, particularly when they dispute on the proprietary aspect of the interest in the securities in a direct lawsuit.  In such situation, the interest in the securities in dispute is credited to the account maintained by the relevant intermediary of the recipient.  This means that the law applicable to the issues specified in Article 2(1) arising between the investors should be the law of the State of the relevant intermediary of the recipient.  This point should be clarified in the Explanatory Note of Article 4 in order to ensure that courts make decisions on such direct claim without confusion or doubt.

Needless to say, our proposal is completely different from the so-called “Super PRIMA approach” or the “suggested unitary solution” described in the Prel. Doc. No 12.  Our proposal presupposes that the law applicable to the issues specified in Article 2(1) arising between the transferor and its relevant intermediary is the law of the State agreed by the transferor and its relevant intermediary.  It also presupposes that the law applicable to the issues arising between the transferor’s intermediary and its upper-tier intermediary is the law of the State agreed by the transferor’s intermediary and its upper-tier intermediary (the stage-by-stage approach).

This proposal also aims to reduce the discrepancy resulting from the “double interests” problem as much as possible.  If the law applicable to the issues between the transferor and its relevant intermediary (or the law applicable to the issues between the transferor’s intermediary and its upper-tier intermediary) adopts a policy of reflecting the consequence of the dispute between two investors, the possibility that “double interests” occur would decrease to that extent.  Needless to say, our proposal does not mean to adopt the “Super PRIMA approach” or the “suggested unitary solution”.  It depends on the policy underlying the substantive law of the jurisdiction having the law applicable to the issues between the transferor and its relevant intermediary (or the law applicable to the issues between the transferor’s intermediary and its upper-tier intermediary) whether or not the consequence of the dispute between investors will have an influence on the issues specified in Article 2(1) arising between the transferor and its relevant intermediary (or the issues arising between the transferor’s intermediary and its upper-tier intermediary). For the same reason, similar paragraphs should be inserted into the Explanatory Note of Article 5 of the convention.
	Japan

	
	We simply remind you of our concerns regarding the „page 37 problem“ (see Prel. Doc. No. 14, page 42).
	Switzerland

	4:

Pledged securities held with an intermediary
	There are various types of book entry systems regarding a pledge of securities held with an intermediary.  One type might credit a collateral taker’s right of pledge to the account maintained by the relevant intermediary of the collateral taker.  Another type, in contrast, might credit the collateral taker’s right of pledge to the account maintained by the relevant intermediary of the collateral provider.

Under the latter system, the law applicable to the issues specified in Article 2 (1) is thought to be the law of the State agreed by the collateral provider and its relevant intermediary, because no intermediary maintains an account to which the right of pledge is credited in the name of the collateral taker.  This point should be clarified.
	Japan

	4:

relevant intermediary as collateral taker
	There are various types of systems regarding book entry of securities provided by an investor to his/her intermediary in a collateral transaction.  One type credits the securities to the account maintained by the intermediary in its own name.  Another type, however, credits the securities to the account maintained by its upper-tier intermediary in the name of the intermediary who takes the collateral.

Under the former system, where the account to which the relevant securities are credited is the one maintained by the intermediary, an “account holder”, who makes an agreement with “the relevant intermediary” under Article 4 (1), is considered as the intermediary itself.  This is odd from the literal reading of the present draft convention.

Under the latter system, where the account to which the relevant securities are credited is the one maintained by the upper-tier intermediary, it is difficult to decide the law applicable to the issues specified in Article 2 (1).  Is it the law of the State agreed by the account holder and the intermediary?  Or the one agreed by the intermediary and its upper-tier intermediary?

As described above, the present text of the preliminary draft is unclear regarding collateral transactions between an investor and his/her intermediary.  In such situation, whose agreement is relevant to decide the law applicable to the issues specified in Article 2 (1)?  This point should be clarified, and the present text should be modified accordingly.
	Japan

	4:

Drafting Comments
	We understand that during the Workshops there was a certain amount of discussion of the drafting of some of the sub-clauses of Article 4 with a view to improving its clarity and certainty.  Clearly we support in principle further improvements and refinement of the drafting, provided that discussions on these points do not endanger the current timetable for completion and signature of the Convention in December of this year. 
	ISDA

	5:

fall-back rule
	The Government of Argentina considers that this particular clause is not necessary, in case that the parties agree expressly on the choice of law. Nevertheless in case that the vast majority of the delegations would accept the possibility of “an implied agreement”, we might accept the criteria exposed by the German Government in this regard. That is the reason why, at a first instance, we are not taking into account this fall-back rule.
	Argentina

	
	If one compares the primary rule of Article 4 with the fallback rule of Article 5, it is conspicuous that the latter dispenses with specifying the point in time at which the conditions listed therein should be fulfilled. With the draft as it currently stands, the point of reference, namely the place of incorporation, could subsequently change as a result of a merger of intermediaries. This is not entirely clear considering the need for legal certainty, which it is the goal of the Convention to establish. In this respect it is proposed that the requirements stipulated in Article 5 must be fulfilled at the point in time the agreement on the holding of securities is concluded.

The order within Article 5 should be changed. This Article determines the applicable law where it is not determined under Article 4. Article 5 primarily takes the entity itself of the relevant intermediary to be the decisive factor, whilst the location of the securities account or the office where it is maintained are of no importance. Thus, under Article 5(a), the law of a foreign State would be applicable to a securities account maintained in the USA, for example, if the domestic dependent office of a foreign legal person (incorporated in Germany, for example) were acting as the intermediary. It would be more practical to reverse the order of letters (a) and (b), since this would mean that the law of the State where the office is located would primarily be applicable (in this example: the law of the relevant state of the USA), and the law of the State where the intermediary is incorporated (in this example: German law) would apply by way of an alternative.
	Germany

	
	For the same reason as given under Japans’ comments on Article 4 “transfers involving two or more intermediaries”, similar paragraphs (as are suggested for Article 4) should be inserted into the Explanatory Note of Article 5 of the convention (see page 82 above).
	Japan

	
	See General Comments, page 6.
	USA

	
	The timing issue 

A provision needs to be added in the fallback rule indicating the time in which the applicable law is to be determined. In order to promote legal certainty we suggest that the applicable law is determined at the time of conclusion of the custody agreement. The time of the dispute is too random to be preferred, whereas the time of disposition has the disadvantage of having to check for every single disposition perfected.
	Fédération Bancaire de l’Union européenne

	6: 

“factors to be disregarded”
	The Canadian delegation notes that after a decision has been made between Options A and B, it would be useful to consider whether or not Article 2(2)(b) and Article 6 should be collapsed into a single list or deleted partially or altogether.

***

La délégation canadienne signale que, lorsqu’un choix aura été exercé entre les Options A et B, il serait utile d’envisager la fusion de l’alinéa 2(2)(b) et de l’Article 6, qui ne formeraient alors qu’une liste unique, ou encore envisager leur suppression partielle ou complète.
	Canada

	
	Bien qu'il ne soit pas certain de l'utilité de maintenir une liste noire si la règle de conflit de lois est claire et précise, la délégation française estime qu'il est nécessaire de maintenir cette "liste noire" au moins à titre pédagogique tout en proposant dans un but de clarification, d’ajouter à la fin du chapeau de l’article le mot notamment.
	France

	
	We support the new wording as it is in line with the comments made in relation to the former.
	Portugal

	
	It is very important to continue to include a separate paragraph to identify factors to be disregarded.
	USA

	7:

Insolvency
	It will be clearer if a comma is put before “does not affect” in Article 7(1) (see also comments on Article 7(1)(b), page 98 and Article 7(2)(a), page 99). 
	China

	
	Intermediary insolvency

The purpose of Art 7 is primarily to make sure that a disposition which has been perfected under PRIMA law (the law applicable under Art 4, or as the case may be, Art 5) is not affected by the opening of insolvency proceedings except by rules of ranking, rules on fraudulent/preferential transfers and rules on (stay of) enforcement of rights. Art 7 as drafted seems generally to work well in most cases, though the language could be improved by making some minor technical adjustments. The most common conflicts are likely to be the situations where an account holder grants a security interest in the account to a pledgee, after which the account holder becomes insolvent. In this situation Art 7 works well, regardless of whether the account holder is the “true” owner of the securities on the account or is merely maintaining the pledged account on behalf of others (acting as an intermediary). In both cases the law chosen by the account holder and his intermediary should govern the question of perfection as it appears from Art 7.

However, the opening of insolvency proceedings against an intermediary may not only raise questions about security interests granted by the intermediary in his capacity as an account holder (at the now insolvent intermediary’s intermediary), but may also raise questions about whether the customers (account holders) of the insolvent intermediary are affected by the insolvency proceedings. Art 7 (as drafted) is not suitable to deal with these conflicts as will be explained in detail below. Though intermediary insolvency is not likely to be nearly as common as account holder insolvency it seems important that Art 7 is adjusted with respect to intermediary insolvency. 

It is noted that Article 7 as drafted is intended not only to deal with insolvency of an account holder, but also the insolvency of an intermediary. For example, if an account holder and his intermediary have agreed that the proprietary rights to an account are governed by English law (that the account is maintained in England), English law decides whether the customer´s interest (ownership) is affected by the opening of insolvency proceedings against the intermediary (regardless of where these proceedings are initiated). Applying the convention to this matter may however generate a number of problems, which can be illustrated by the following examples:

Example a): Imagine there is a shortfall of securities (the securities held by the insolvent intermediary at his intermediaries are less than the number of securities which the customers of the insolvent intermediary are entitled to). Such shortfall may e.g. appear if the intermediary (fraudulently) has disposed of some of the customers securities. Customer A´s account at the intermediary, which is governed by state X law, shows a credit of 100 Microsoft stocks whereas customer B´s account at the intermediary, which is governed by State Y law, shows a credit of 100 McDonalds stocks. However, at bankruptcy day only 80 Microsoft stocks are actually present at the intermediaries´ account (with his intermediary). According to the law of State X, A is entitled to these 80 stocks as A is the only customer holding Microsoft stocks. Consequently, A whose account is governed by X law should be entitled to the remaining stocks. According to State Y law, in case of a shortfall of securities, the shortfall is divided equally between all customers. Consequently, under Y law, B and A are each entitled to 40 of the remaining stocks (assuming for simplicity that one Microsoft stock has the same value as one McDonalds stock). Consequently, B whose account is governed by Y law is entitled to 40 of the remaining stocks. Of course, it is not possible to give both A all 80 stocks (under X law) and B half of the stock (under Y law). The law chosen by each of the account holders in their respective agreement with the intermediary is simply not suited to solve shortfall problems in cases of intermediary insolvency.

Example b). C holds stocks on account with his intermediary (I1). C´s account is governed by X law. The intermediary holds (on behalf of C and the intermediary’s other customers) stocks at his intermediary (I2). I1´s account at I2 is governed by Y law. I1 pledges his account (at I2) to a pledgee who perfects under Y law (the law governing that account). When I1 becomes insolvent, C disputes that the pledge is valid, as under X law (which governs C´s account) such pledge of an account is not valid as it jeopardizes the interests of the customers. However, under Y law (which governs I1´s account) the pledge is valid and takes free of any customer interest in I1´s account at I2. Once again, applying the law chosen by the account holder (C) and his intermediary (I1) is not possible in this conflict which has arisen due to the insolvency of the intermediary. X law and Y law cannot both be applied at the same time.

The law chosen by an account holder and his intermediary is very well suited to deal with all conflicts resulting from dispositions made by the account holder and/or insolvency of the account holder, but is not suited to solve a conflict involving an account holder, when that conflict arises due to dispositions made by the account holder’s intermediary and/or the insolvency of that intermediary. The reason why the law chosen does not work in the latter cases is basically that the conflict does not concern the account holder’s accounts, but is rather a question of how the assets of the intermediary should be treated. In case of insolvency of an intermediary, the account holders account are not assets of the estate, but instead claims against the estate (just as ordinary bank accounts are not assets in case of insolvency of the bank, but rather liabilities of the bank).  Applying the law chosen by the parties in case of intermediary insolvency would thus be similar to applying the law chosen to govern an ordinary bank account to the question of whether the holder of an ordinary bank account enjoys priority in case of insolvency of the bank.

 Consequently, it is suggested to limit the scope of Art 7 to insolvency of an account holder. Against such proposal, it may be argued that it will create uncertainty for account holders and their secured lenders who in case of intermediary insolvency cannot rely on the law chosen in the account agreement. However, that uncertainty is not removed by applying Art 7 to intermediary insolvency. As example a) and b) show, account holders (and their secured lenders) cannot always rely on the law chosen. Example b) further illustrates that an attempt to apply the law chosen by an account holder and his intermediary (in the example X law) may even frustrate the legitimate expectations of persons who have perfected an interest in an account belonging to the intermediary (in the example the pledgee relying on X law). Further, it might be argued that cases of shortfall are rare and that the law chosen in each account agreement thus usually can be upheld (as there are sufficient securities to satisfy all customers). Even if a shortfall occurs, it may be argued that most intermediaries would have chosen to let all account agreements be governed by the same law (which then naturally can be used to determine how the deficit should be spread among the customers). However, even if all agreements are governed by the same law (making it possible to apply that law), it is doubtful whether application of that law is consistent with bankruptcy policies of all States. Some States may (in their substantive law) have chosen only to respect interests of customers in intermediary insolvency in cases where there is no shortfall (the argument being, that if there is a lack of securities, none of the customers can actually prove which securities belong to which customer, in which case the securities should form part of the estate and be distributed among the unsecured creditors). Other States may have chosen to protect the customers as far as possible and consequently in their substantive law have chosen that remaining securities should be split among the customers. The point is that the application of the law chosen in the account agreements cannot be justified by an argument that in case of intermediary insolvency, customers should be able to rely on the law which they have chosen in their account agreement regardless of the content of the insolvency law (lex concursus) of the forum of the insolvency proceedings. The aim of the Convention is merely to create certainty about which law is the applicable one to interests in securities accounts. The aim is not to ensure that parties´ choice of law are applied in insolvency to questions which are truly not questions of proprietary interests in an account (but as explained above a question of how an account holders claim for securities are treated in case of insolvency). In particular, the aim is not to ensure that customers are protected to the largest extent possible in case of intermediary insolvency. The latter is (still) a matter for national substantive law. Basically, what the convention should do is to create certainty about which law is applicable to an account holder’s dispositions of his package of rights against the intermediary (the “account”), not to regulate whether those rights (the “account”) are affected by insolvency of the intermediary.
Technically, the limitation of the scope of Art 7 to account holder-insolvency may be obtained by inserting the words “against an account holder” in first line of Art 7, so that the first line of Art 7 then reads:

“(1) The opening of an insolvency proceeding against an account holder [whether or not the account holder is acting as an intermediary for others]*  under a law other than the law applicable under Art 4 or, as the case may be, Art 5 does not affect -”
As a consequence of this change, it would be preferable if in Art 7(1)(a) the reference to “a securities account” is changed to “the securities account”, so it is made clear that it is the insolvent account holders´ account that is the subject of the provision. 

* The words in brackets are intended to clarify that Art 7 also applies where an account holder himself is acting as an intermediary, but that may be clear even without the words in brackets. Alternatively, in the definition of account holder in Art 1(1) the words “whether or not that person maintains the account as an intermediary” could be inserted after the word “person”.
	Denmark

	
	La délégation française estime qu'il est tout à fait primordial d'éviter de porter atteinte par un règle de droit international privé à l'application de la lex concursus. Par ailleurs la rédaction actuelle de l'article 7(1) peut être mal comprise en ce sens qu'elle peut laisser croire que, par une excroissance du domaine de la loi applicable, certaines questions pourraient échapper au domaine de la lex concursus. Il serait ainsi plus clair de rajouter devant le paragraphe 2, l'expression "sous réserve des dispositions du premier paragraphe", voire d’inverser l’ordre des pararaphes.
	France

	
	Concerns were raised about the compatibility of the insolvency provisions in Article 7 with the rules set out in the EU insolvency regulation / directive.

Without taking a position on this issue, we wonder whether Article 7 is indispensable for purposes of the Convention or alternatively, whether its scope could be limited without harming the effectiveness of the Convention.
	Luxembourg

	
	Article 7 provides that as a general proposition, insolvency proceedings do not affect the validity of a proprietary right constituted and perfected in accordance with the law of the State of the relevant intermediary.  Therefore, if an intermediary is subject to insolvency proceedings, the insolvency of the intermediary will not jeopardise the validity of a disposition such as a transfer or a pledge perfected at the level of the relevant intermediary. 

The above general principle which holds that such a transaction will remain inviolate is, however, subject to certain carve-outs, namely, that it does not affect rules of substantive or procedural insolvency law relating to the avoidance of transactions as a preference or transfers in fraud of creditors (Art 7(2)(a)).  It also does not affect the application of any rules of substantive or procedural insolvency law relating to the enforcement of rights after the opening of an insolvency proceeding (Art 7(2)(b)).

We are concerned that these carve-outs are not wide enough, and if that be the case, the consequence is that national insolvency laws may need to be amended to ensure that the principles in the Convention are reflected in those laws.  

There may be other transactions which, under insolvency laws, are recognised as being reason of insolvency proceedings.  For example, under section 47 of the Bankruptcy Act 1967 (Malaysia), it is provided that the title of the Official Assignee to the assets of the bankrupt will related back to the act of bankruptcy upon which the receiving order is based.  Therefore, by law, any disposition, whether transfer or pledge of any indirectly held securities, made by the bankrupt between the date of his act of bankruptcy and the date of his receiving order will be void as the bankrupt cannot transfer or pledge assets which are not his.  Similarly, under s 219(2) of the Companies Act 1965, it is provided that the winding up shall be deemed to have commenced at the time of the presentation of the winding up petition. The commencement of winding up is significant because dispositions of properties after commencement are void (S223), and execution on properties after commencement is also void (224).  Additionally, floating charges created within 6 months of commencement are also void save for some exceptions (s294). We note that the scope of Article 7(2)(a) is limited to preference and transfers in fraud of creditors and that the transactions which are void by reason of the relation back principle have not been included.  

It is unclear whether such relation back transactions would fall under the carve-outs in Article 7(2)(b) which provides that the general rule will not apply to “any rules of substantive or procedural insolvency law relating to the enforcement of rights after the opening of an insolvency proceeding”.  Whilst the relation back principle is arguably a “procedural insolvency law”, it is more difficult to see the principle as “relating to the enforcement of rights”.  In our view, it is simply a rule, procedural perhaps, which deals with the vesting of title of a bankrupt's assets in the Official Assignee and is not, as such, a rule relating to the enforcement of rights.

Further, we seek clarification on what would constitute “ The opening of an insolvency proceeding….” We would note that insolvency proceedings would include both bankruptcy and winding up proceedings. What would constitute the opening of such proceedings could be open to subjective interpretation and indeed vary from country to country.
	Malaysia

	
	The purpose of Article 7 is to provide a safeguard for acquired rights when insolvency proceedings occur under a law other than the law applicable under Article 4 or 5. In our view there is possibly a need for clarification in the convention regarding situations where insolvency proceedings are instituted towards the relevant intermediary (and not towards the account holder). To illustrate the approach to the problem:

A Norwegian bank has branches in Oslo, Stockholm and New York. Three of the bank’s customers (A, B and C) open securities accounts with the bank. The choice of law is as follows: A = Norwegian law is applicable (to the issues specified in Article 2(1)), B = Swedish law, and C = New York law.

The customers buy 100 Microsoft shares each. The Norwegian bank holds the shares of its customers through a securities account in an American bank. Subsequently, insolvency proceedings are instituted towards the Norwegian bank, and it is revealed that the American bank has no more than 200 shares registered to its account. The undercoverage has been caused by negligence by the Norwegian bank, thus no claim can be put forward to the American bank.

The question is what consequences Article 7 has in this situation. If A, B and C have their rights decided by three different laws, chances are that by respecting all three laws, no solution can be found.
	Norway

	
	The distinction between the subject matters that fall under paragraph 1, and the ones that fall under paragraph 2 still does not seem to be not clear enough. Many insolvency experts think that this article should be clarified to prevent a possible overlap of the two paragraphs and the subsequent uncertainty in case of an insolvency. 
	Portugal

	
	As a member State of the EC, we are concerned by the relationship between Article 7 of the Hague Convention and the European Regulation on Insolvency (Regulation 1346/2000; or the parallel Directives for credit institutions and insurance undertakings). Nevertheless, after having given particular attention to this problem, we have reached the conclusion that there is no contradiction between Article 7 of the Hague Convention and these community rules. Therefore, we can accept this article as it stands.

We deem that the problem of multi-PRIMA conflicts (already put forward by the Danish delegation) should be carefully analyzed; if not in the text of the convention, at least somewhere in its explanatory report (or during the discussions). The multi-PRIMA conflict may come out when different account holders of the same intermediary are governed by different laws. In that case, we may face with contradictory results. 

Example: The intermediary is a Spanish bank, which holds US bonds through Euroclear. The Spanish intermediary has three clients, A, B, and C, and has branches in NY, Madrid, and Mexico. The first one (A) agrees to locate the account in NY (or chooses NY law as law applicable to the issues specified in Art. 2.1 of the Hague Convention, depending on the Option we will follow). The second (B) agrees to locate the account in Madrid. The third (C) agrees to locate the account in Mexico. Each of them (A, B, and C) instructs the intermediary to buy 100 US bonds. Therefore the intermediary should have a total amount of 300 US bonds in its Euroclear account. Nevertheless, in violation of its fiduciary duties, the intermediary only buys 100 US bonds (that is, it leaves a shortfall, the intermediary lacks sufficient holdings to satisfy all entitlement holders having entitlement to the same issue). 

A, B, and C want to known what is their legal position. In that case, the Hague Convention (Art. 2 + Art. 4) would say: look to the applicable law, that is, NY law for A, Spanish law (let´s forget that we are a Multi-unit State) for B, and Mexican law for C. Let´s see what happens. (1) If we are not wrong, according to NY law, A has a pro-rata share over 100 US bonds, that is, 33.3. (2) Suppose that according to Spanish law, the first customer who gave the instruction prevails (and with a proprietary right); suppose that it was B. Therefore, B has a proprietary right over 100. (3) And, suppose that according to Mexican law, the customer who gave a written instruction to the intermediary prevails (with a proprietary right as well), and in that case only C fulfils that requirement. Therefore, C has a proprietary right over 100. What do we do? How can we distribute 100 US bonds among the three account holders? Who has a proprietary right and who has a contractual right against the Spanish Bank?     

The problem is not only among account holders, but also between one account holder and a secured creditor. If we go back to our example, the account holder whose entitlement is governed by NY law may have given his entitlement as collateral. The position of the secured creditor is governed by NY law, and (if we are not wrong) he has a proprietary right which prevails over the rights of other account holders (B and C in our example). But the position of B and C are governed by Spanish and Mexican law, and these laws may follow a different approach (other account holders prevail over secured creditor). The result would be that according to NY law the secured creditor has a proprietary right over 100 US Bonds, while according to Spanish Law, B has a proprietary right those 100, and according to Mexican Law, C as the same proprietary right. Who prevails? Or -better to say-, what law determines who prevails?

It is true that these situations should be unusual. Public law and public authorities would prevent that these kinds of situations come out. Nevertheless, even if only in rare cases, they may arise. And if they arise, it is better having thought of a way out. 

One possible solution would be to apply lex concursus of the intermediary (in the example, Spanish law); actually, this is the only common point to A, B and C. The lex concursus should appear as a “focal point” to give a solution in this situation. 
	Spain

	
	Article 7 is another example of provisions that might be construed to overlap. U.S. insolvency experts believe that the paragraphs of Article 7 are overlapping and that paragraph (1) might be construed to trump the insolvency law matters covered in paragraph (2).  That is a consequence that we do not believe is intended by the Convention.  Paragraph (2) protects policies about which potential signatories feel very strongly.  Because of the importance of the policies at stake and the concomitant need to preclude misconstruction, we believe that the text should clarify that paragraph (1) is subordinate to paragraph (2).  We believe that our proposed changes express the agreed intent of Article 7, and that there should be no doubt left regarding the relationship of the Convention to insolvency law.  We propose two alternative texts, each of which should deal satisfactorily with this point; we prefer the first alternative because of its simplicity and its consistency with the style of the Convention (see Article 1(4)):

1. Add at beginning of paragraph (1): "Subject to paragraph (2)," or

2. Add at beginning of paragraph (2): "Paragraph (1) notwithstanding,"
	USA

	
	The relationship of the draft Convention and Article 8 of the Settlement Finality Directive

Article 7 of the draft Convention is dealing with the interrelation of Article 4 respectively Article 5 with international private law rules concerning insolvency aspects. Article 7(1) stipulates that the determination of issues covered by Article 4 or Article 5 in connection with Article 2(1) of the draft Convention shall not be affected by the opening of insolvency proceedings under a law other than the one determined under the draft Convention. 

This provision could possibly conflict with Article 8 SFD (and the respective national implementations by the EU Member States). Article 8 SFD states that in the event of insolvency proceedings being opened against a participant in a system, the rights and obligations arising from, or in connection with, the participation of the participant shall be determined only by the law governing that system. A conflict between Article 8 SFD (and the respective national implementations) and Article 7 of the draft Convention might arise, if the law agreed between a system and its participant to govern proprietary aspects in respect of a particular securities account would not coincide with the law governing the system in accordance with the SFD. In that case, as a consequence of Article 7 in conjunction with Article 2(1) of the draft Convention, a different law might apply in respect of the rights of the participant against the intermediary than the one provided for by Article 8 of the SFD. For reasons of systemic stability, however, it needs to be ensured that the level of legal safety and absence of risk achieved by the implementation of the SFD in respect of systems will not be compromised (see also the considerations above relating to the consequences of the application of Article 4 on systems protected by the SFD, in comments on Art. 4(1) Options A, A+, B, page 65). A central aspect of this protection is the safeguarding that all rights and obligations arising from, or in connection with, the participation of the participant shall be determined by the law governing that system and only by that one.

Whether this is being ensured by excluding systems covered by the SFD from the scope of application of the draft Convention or by just considering the rules of the SFD as lex specialis vis-à-vis the draft Convention might require further consideration. The latter understanding would have the merit to avoid any inconsistencies between the draft Convention and Article 8 of the SFD (subjecting all rights and obligations in relation to the participation in a system to the law applicable to the system). 

Further effects on insolvency law

At least in Option A of the draft Convention, the parties to a custody agreement could change the applicable law to a securities account (and consequently the effects of the insolvency law of a particular country) by a mere change to contractual agreement (provided that the intermediary has an office in the newly agreed jurisdiction meeting the criteria of Article 4). Such change to the agreement would, however, not have to be accompanied by any changes to actual maintenance of the account in question. 

It cannot be ruled out, that in some countries, an insolvency court or liquidator will challenge the effects of such a change to a custody agreement. This is particularly of relevance if the change occurs during a suspect period and holds true in so far as there are no material or objective effects justifying the maintenance of a securities account in a specific jurisdiction. In some countries, a receiver will as a matter of course challenge a change to a custody agreement, if the bankruptcy estate is reduced by the transfer of assets from one country to another. 
	European Central Bank

	
	Settlement finality issues

Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and securities settlement systems* insulates the rights of holders of collateral security from the effects of the insolvency of the provider. It also determines applicable law regarding the determination of such security holder rights. Given the fact that these provisions are binding to the EU Member States, we would welcome the Convention substantially taking this Directive into consideration, since art. 7(2)b might not in itself be sufficient to ensure that this important European rule will continue to apply. 

* Official Journal L 166, 11/06/1998 p. 45 – 50.
	Fédération Bancaire de l’Union européenne

	7(1)(b)
	Article 7 concerns insolvency proceedings under the applicable law.  One comment was whether the reference in Article 7(1)(b) to ‘in accordance with the law of the State of the place of that intermediary’ could be clarified by expressly referring to the law applicable under Article 4 or Article 5.
	Australia

	
	The phrase “the law of the State of the place of that Intermediary” in Article 7(1)(b) is no longer relevant given the present formulation of Article 4. It should now refer to “the applicable law determined by Articles 4 or 5”.
	China

	
	Article 4 no longer expressly refers to the place of the relevant intermediary, and as a consequence, the wording of Article 7 (1) has also been changed. However, in subparagraph b) “the law of the State of the place of the relevant intermediary” it is still mentioned. We think this reference should be replaced by one more in line with the present wording of Article 4.
	Portugal

	7(2)
	The Canadian delegation suggests rewording Article 7(2) in a positive way to simplify it.

***

La délégation canadienne propose de reformuler le paragraphe 7(2) d’une manière positive afin de le simplifier.
	Canada

	7(2)(a)
	A related comment (see comment on Art 7(1)(b), page 98) was whether there should be a definition of the term ‘fraud’ in Article 7(2)(a).  The concern was that ‘fraud’ might be interpreted inconsistently across jurisdictions.  It was suggested that perhaps ‘fraud’ could be given a very broad definition under the Convention.

Article 7(2)(a) provides that the Convention does not affect any rules of insolvency law relating to ‘the ranking of categories of claim or the avoidance of a disposition as preference or transfer in fraud of creditors’.  One comment was that the words ‘or not with substantially equivalent value to’ could be inserted before ‘creditors’.  However, an alternative form of words might better achieve this objective.
	Australia

	
	There is a requirement under Hong Kong law that any unregistered charges over the property of a company incorporated in Hong Kong or a company incorporated outside Hong Kong but with a place of business in Hong Kong, will be rendered void. We consider that this is part of our insolvency law that should not be affected by the Convention. Thus, we propose that Article 7(2)(a) should refer to avoidance provisions generally, including avoidance for want of registration. Alternatively, it should be made clear in the Explanatory Report that Article 7(2)(a) does not provide an exhaustive list and may include other avoidance provisions such as avoidance for want of registration. As a further alternative, Contracting States should be allowed to make a declaration or a reservation to that effect.
	China

	
	We note that the scope of Article 7(2)(a) is limited to preference and transfers in fraud of creditors and that the transactions which are void by reason of the relation back principle have not been included (see comments on Art. 7: insolvency, page 92).
	Malaysia

	7(2)(b)
	Argentina supports the German comments to the effect that: According to paragraph 2(b), this Convention does not affect the application of any rules of substantive or procedural insolvency law relating to the enforcement of rights after the opening of an insolvency proceeding. The wording chosen leaves it unclear as to which areas are to be covered by (b). Firstly, the wording might be referring to the registration and distribution proceedings under insolvency law. In addition, the wording can, however, easily be understood to apply to the entire field of contractual relationships which have not yet been wound up, i.e. also to the question, for example, of what possibilities for termination or dissolution the insolvency trustee has at his disposal once a proceeding has been opened. 

The Explanatory Report on the Convention should in any case specify the scope of the provision in the light of the questions raised here.
	Argentina

	
	Article 7(2)(b) concerns the application of insolvency law relating to the enforcement of rights after the opening o f an insolvency proceeding.  It was suggested that it might be useful to add the words ‘legality, validity or’ before ‘enforcement of rights’, which would further broaden this concept.
	Australia

	
	According to paragraph 2(b), this Convention does not affect the application of any rules of substantive or procedural insolvency law relating to the enforcement of rights after the opening of an insolvency proceeding. The wording chosen leaves it unclear as to which areas are to be covered by (b). Firstly, the wording might be referring to the registration and distribution proceedings under insolvency law. In addition, the wording can, however, easily be understood to apply to the entire field of contractual relationships which have not yet been wound up, i.e. also to the question, for example, of what possibilities for termination or dissolution the insolvency trustee has at his disposal once a proceeding has been opened. However, it would be of particular importance in respect of security interests if the wording in question could also cover the assertion of rights of separation and recovery and rights to preferential satisfaction.

For the reasons given above, a clarification of the scope of Article 7 paragraph 2(b) is desired for the reasons given above in the interest of legal clarity. The Explanatory Report on the Convention should in any case specify the scope of the provision in the light of the questions raised here.
	Germany

	
	It is unclear whether such relation back transactions would fall under the carve-outs in Article 7(2)(b) which provides that the general rule will not apply to “any rules of substantive or procedural insolvency law relating to the enforcement of rights after the opening of an insolvency proceeding”.  Whilst the relation back principle is arguably a “procedural insolvency law”, it is more difficult to see the principle as “relating to the enforcement of rights”.  In our view, it is simply a rule (see comments on Art. 7: insolvency, page 92).
	Malaysia

	9: 

renvoi
	Merger of Article 9 and Article 4 of the draft Convention

As regards the indicated possibility to merge the proposed Article 9 of the draft Convention with Article 4, it is noted that such merger might lead to a further complication of the rule embodied in Article 4. The clarification of the (ancillary) provision contained in Article 9 should not come at the expense of the main rule of Article 4. 
	European Central Bank

	10:

Public policy / internationally mandatory rules
	Dans l'hypothèse où les garanties légales en faveur du conservateur afin d'assurer la fluidité du marché ne pourraient être exclues du champ d'application de la convention, l'article 10(2) devrait permettre à ce que ce type de règles s'appliquent au titre d'une loi d'application immédiate.
	France

	
	This Article reads as follows:

(1)
The application of the law determined by this Convention may be refused only if the effects of its application would be manifestly contrary to the public policy of the forum.

(2)
Subject to paragraph 3, this Convention does not prevent the application of those provisions of the law of the forum which, irrespective of rules of conflict of laws, must be applied even to international situations.

(3)
This Article does not permit application of provisions of the law of the forum imposing requirements with respect to perfection or relating to priorities between competing interests, unless the law of the forum is the law determined by Article 4.

Article 10 stipulates that the provisions of any law determined by the Convention could only be disregarded if such provisions are “manifestly contrary” to public policy.  This means that a court would be able to apply its own laws to the extent that these are to be regarded as an expression of fundamental values which are so important that, as a matter of policy, they should be applied even though the issues are otherwise to be governed by the foreign law.
  

Article 10(3) indicates that forum perfection requirements and priority rules between competing perfected interests (not bankruptcy priorities) will not be applied as mandatory rules of the forum. However, we understand that countries that have mandatory rules to this effect and do not wish to change them can make a reservation to this effect.
 

This Article is unclear in its application. In the first instance, the definition of what constitutes “the forum” needs to be clarified. In order to have any relevance, it would need to include the State in which one is seeking to apply PRIMA and whose laws may differ to that of PRIMA. This presumably being the case, to make the Article more meaningful and effective in its purpose, Article 10(2) should be expanded to provide for e.g. securities legislation and rules, banking and finance legislation and rules, insolvency and intestacy laws – the primary areas of concern.

Even with the expansion suggested above, it would appear that Article 10(3) robs it of any real use, by disallowing any application of the “laws of the forum’ vis a vis perfection or priorities between competing interests unless it reflects the law of PRIMA i.e. “determined by Article 4 or, as the case may be, Article 5”.
	Malaysia

	
	We consider that the term priority (employed in Article 10(3)) should be clarified. On one hand, Article 7 says that the lex fori concursus (if other than PRIMA) may determine the ranking of categories (in the French version: au rang des categories). On the other hand, Article 10 says that the law of the forum (if other than PRIMA) cannot impose its provision relating to priorities (in the French version: les dispositions de la loi du for…se rapportant au rang entre droit concurrents ne peuvent être applique). What happens if the forum is the State of opening of the insolvency proceedings? According to Article 7 it could apply its laws relating to ranking, but according to Article 10 (3) it could not.  It may be argued that Article 10(3) only refers to the disposition of “this Article”, but this seems a very subtle argument. A clear statement saying that the reference to priorities in Article 10(3) does not apply when the forum State is the State of opening of the insolvency proceedings would be helpful.
	Spain

	11:

Multi-unit State
	The Government of Argentina supports the following statement in connection with Article 11 made by Germany. “On the same lines as the statements above regarding Article 4 paragraph 1 of the Convention (see page 45), in the interest of legal clarity the following suggestion is made to redraft paragraph 1.

"If the account holder and the relevant intermediary have agreed on the law of a specified territorial unit of a Multi-unit State in the agreement on the place where the securities account is maintained, then Article 4 paragraph 1 shall apply mutatis mutandis."

The reference to Article 4 paragraph 1 of the Convention leads to the desired legal consequence in a succinct and precise way. The suggestion thus dispenses with the multi-clause criteria in Article 1 paragraph 1(a) and (b) of the Convention. In the notes of the Explanatory Report relating to this provision, statements could perhaps be made on the reference to the legal consequences under Article 4 paragraph 1 of the Convention.”
	Argentina

	
	The Canadian delegation prefers Option A. We would suggest that this Article should be simplified. We further suggest that given the length and complexity of this Article, a very clear and precise explanation is needed in the Explanatory Report. 

A critical point for Canada is to ensure that the territorial unit agreed upon by the account holder and the relevant intermediary will not necessarily have to be the territorial unit in which the relevant intermediary has an office engaged in a business or regular activity of maintaining securities accounts. 

The Canadian Delegation is of the view that this article needs to ensure that internal choice of law rules of all multi-states apply whenever the fallback rule in Article 5 is triggered. 

The option of a declaration should be deleted.

***

La délégation canadienne préfère l’Option A. Il nous semble que le texte de cet Article devrait être simplifié. Il nous semble aussi que, compte tenu de la longueur et la complexité du texte, une explication très claire et précise devrait être donnée dans le rapport explicatif. 

Il est très important que le Canada s’assure que l’unité territoriale sur laquelle se sont entendus le titulaire du compte et l’intermédiaire pertinent ne soit pas nécessairement celle dans laquelle ce dernier a un établissement  ou il exerce à titre professionnel ou habituel une activité de tenue de compte de titres 

La délégation canadienne est d’avis que cet article doit être rédigé de sorte que les règles de droit international privé internes de tous les états plurijurisdictionnels s’appliquent lorsque l’application de la règle de rattachement subsidiaire de l’Article 5 est amorcée. 

L’option d’une déclaration devrait être supprimée.
	Canada

	
	If Option A of Article 4 is adopted, we are willing to accept the proposal for Article 11 in Appendix II (Prel. Doc. No. 15, page 19) and we will not insist on having Article 11(2) if the majority is not in favour of retaining it. 

We are not in favour of Article 11 in Appendix I (Prel. Doc. No. 15, page 16) which is unnecessarily more complicated than the proposal in Appendix II.
	China

	
	See comments on Art 4(1) Options A, A+, B, page 41.
	Denmark

	
	a) paragraph 1:
On the same lines as the statements above regarding Article 4 paragraph 1 of the Convention (see page 45), in the interest of legal clarity the following suggestion is made to redraft paragraph 1.

"If the account holder and the relevant intermediary have agreed on the law of a specified territorial unit of a Multi-unit State in the agreement on the place where the securities account is maintained, then Article 4 paragraph 1 shall apply mutatis mutandis."

The reference to Article 4 paragraph 1 of the Convention leads to the desired legal consequence in a succinct and precise way. The suggestion thus dispenses with the multi-clause criteria in Article 1 paragraph 1(a) and (b). of the Convention. In the notes of the Explanatory Report relating to this provision, statements could perhaps be made on the reference to the legal consequences under Article 4 paragraph 1 of the Convention.

See also comments on Art. 11(2) to (4), page 108 and Art, 11(4), page 109.
	Germany

	
	We would have preferred a different formulation of Article 11. As it stands now, the rule is quite uncommon. Traditionally, the Hague Conventions (and other international Conventions) have followed two main approaches to Multi-Unit State problems: (a) Either the Convention stopped at the border, and therefore left the internal conflicts-of-laws problem to be solved by the internal conflict-of-laws rules of each State; (b) or the Convention did not stop at the border, and therefore established a solution for internal conflicts-of-laws problems as well. In this second case, Conventions used to consider each territorial unit as a State and set forth a uniform conflict-of-laws rule for international and for internal conflicts-of-laws problem (that is, the same rule applied to international and to internal conflicts). Art. 11 of Prel. Doc. No 15 follows a new approach as long as it contains partially different solutions for international and for internal conflicts. At an international level, it requires two elements: the parties‘ agreement + an office of the intermediary (engaged in a business of maintaining securities account, see Art. 4.1); at an internal level, one element is enough: the parties‘ agreement. The Convention does not require that the intermediary has an office in the territorial unit chosen by the parties; it is enough that it has an office anywhere in the State. The final result is that the Convention goes further at the internal level than at the international level. As we have said, that is not common. We can live with it, but we would have preferred a solution according to which those States that wanted to keep free choice of the parties at an internal level, would have to make a declaration saying that (and not the other way around, as it is now). 

As to the alternative proposal for Art. 11 submitted by the Permanent Bureau (changing Multi-unit issues to Art. 4, Prel. Doc. No 15, Appendix I, page 16), we consider that it is quite reasonable. It offers a clearer solution, and therefore is preferable to Art. 11 as it stands now. (Nevertheless, we do not see how this alternative proposal fits with Option A+).
	Spain

	
	If either Option A+ or Option A is adopted for Article 4(1), a dramatic simplification of the Multi-Unit State issue and of the text of Article 11 becomes possible.  Adoption of either variant of Option A permits utilization in Article 11 of paragraph (1) exactly as set forth in Prel. Doc. 15, the deletion of paragraphs  (2) and (3), and the elimination of any need to provide for a declaration.  In that case, the United States delegation proposes the addition of a single sentence to clarify that a reference to the law of a unit of a Multi-Unit State includes pre-emptive national law that is applicable within the unit.  This is necessary to achieve the necessary legal certainty in some Multi-Unit States, such as ours, that the Convention clearly preserves the Federal substantive law that governs the U.S. Treasury and agency securities market.  Capital market participants cannot take the risk that courts will construe those rules as choice of law rules that are eliminated by Article 9 in the absence of a specific reference in the Convention text.  Our proposal is as follows.

“Article 11
Determination of the applicable law for Multi-unit States

(1)
If the account holder and the relevant intermediary have agreed on the law of a specified territorial unit of a Multi-Unit State, then-

(a)
the reference to the agreed State in Article 4(1) is to that territorial unit;

(b)
the reference to “that State” in the second sentence of Article 4(1) is to the Multi-Unit State itself.

(2)
In applying this Convention, the law in force in a unit of a Multi-Unit State includes both the law of that unit and, to the extent applicable in that unit, the law of the Multi-Unit State itself.”
The foregoing assumes that Article 4(1) reads as set forth in Prel. Doc. 16 if Option A+ is adopted.

The other paragraphs of Article 11 as set forth in Prel. Doc. 15 create additional complexity that is not required or desired by the United States as a Multi-Unit State (see comments on Art. 11(2) to (4), page 108).
	USA

	
	Article 11 of the draft Convention relating to multi-unit-states still contains an element of unpredictability, in particular as regards the consequences of the application of specific local private international law rules, which could create further uncertainty.

Moreover, considering what has been said above in respect of the interrelation of the draft Convention and certain Community legal acts (possibly) creating differing results, it is still worthwhile considering whether the rules established by Community legislation could constitute (interregional) conflicts of law rules in the meaning of Article 11 of the draft Convention. This would allow maintaining the high level of ex ante certainty and protection from systemic risk achieved inter alia by the SFD in respect of EU systems and central banks. Article 9(2) SFD goes beyond what could be achieved by the draft Convention, by creating immediate ex ante certainty without having to look into custody agreements and by precluding systemic risk, which would occur if systems could operate accounts under a multitude of jurisdictions. This would also alleviate the need to change Community law and the respective national implementations.
	European Central Bank

	
	In relation to the Multi-unit State issues, as we have noted in our commentaries on prior preliminary drafts of the proposed Convention, ISDA does not have a single view on how to resolve the issues relating to Multi-unit States.  This issue, however, is clearly important to our members, most, if not all, of whom are either based in Multi-unit States or deal from time to time with counterparties who are based in Multi-unit States.  Accordingly, ISDA supports any sensible resolution of these issues, provided that it meets the objective of ex ante certainty. 
	ISDA

	11(2) to (4)
	Argentina supports the German comments to the effect that: In respect of the mechanisms for declarations by Multi-unit States contained in paragraphs 2 to 4, it is once again pointed out that for the person applying the law, these entail, on the one hand, greater time and effort in establishing which law is applicable and, on the other, that they will diminish legal certainty, since it is questionable whether, when drawing up a contract on the holding of securities, the parties affected in the respective case will be able to obtain sufficient information on the current situation regarding declarations of this nature by Multi-unit States relating to the applicability of the partial legal order in question. For this reason it is requested that these mechanisms for declarations be deleted or further restricted.
	Argentina

	
	The option of a declaration should be deleted
	Canada

	
	It is acceptable to allow the Contracting States to make the declarations.
	China

	
	In respect of the mechanisms for declarations by Multi-unit States contained in paragraphs 2 to 4, it is once again pointed out that for the person applying the law, these entail, on the one hand, greater time and effort in establishing which law is applicable and, on the other, that they will diminish legal certainty, since it is questionable whether, when drawing up a contract on the holding of securities, the parties affected in the respective case will be able to obtain sufficient information on the current situation regarding declarations of this nature by Multi-unit States relating to the applicability of the partial legal order in question. For this reason it is requested that these mechanisms for declarations be deleted or further restricted. 
	Germany

	
	The material in Article 11(2) and (3) in Prel. Doc. 15, dealing with an agreement that selects the law of a Multi-Unit State without selecting a particular unit thereof, is unnecessary in our view.  So far as we are aware, that pattern is either non-existent or extremely unlikely, unless its use is made necessary by the Convention itself (as might have been the case under prior versions of Article 4).  Intermediaries are professionals; they are extremely unlikely (particularly after the publicity and education that will precede the entry into force of the Convention--and the likely improvement of domestic substantive law triggered by the focus of attention on these issues produced by the Convention) to agree on a law of a Multi-Unit State rather than the law of a particular unit of such a State.  In the unlikely event that an agreement makes such a selection, the case would be determined under the fallback rule in Article 5, because the parties will not have made an effective designation under any version of Article 4(1).
	USA

	
	Despite the considerable progress achieved in rendering this article clearer, multi-unit states are still given considerable choice regarding determination of applicable law. Such a wide choice, coupled with the renvoi possibility of art. 11(2), is to the detriment of the legal certainty which we understand this draft Convention seeks to promote. Those who apply the law should always be able to determine it by means of the Convention only. For these reasons, we would welcome the deletion of arts 11(2) and 11(4) and the subsequent realignment of art. 11(1) with art. 4(1). 
	Fédération Bancaire de l’Union européenne

	11(2)
	See comments on Art. 11: “Multi-unit States”, page 104.
	China

	
	We are not interested in the Declaration foreseen in Art. 11.2.
	Spain

	
	We would support the deletion of paragraph (2) of Article 11, which we understand is being considered, as this would further simplify this already somewhat complex provision and ensure a greater uniformity of approach among member states of the future Convention.
	ISDA

	11(4)
	Should the mechanisms for declarations be retained, it is essential that the point in time a declaration is made pursuant to paragraph 4 be specified in greater detail. The date of ratification should be decisive in this context. Furthermore, the current draft also continues to leave the question unresolved of whether a State which makes such a declaration in respect of the applicability of the law of one of its territorial units can revoke this declaration at a later date.
	Germany

	
	We would like to insist on one point. For policy reasons linked to characteristics of Spain, and in particular to our structure as a Multi-unit State, we consider essential to maintain the possibility for any State to make the declaration foreseen in Art. 11.4 (of Prel. Doc. No 15).
	Spain 

	
	The material in Article 11(4) of Prel. Doc. 15 is not a matter of concern to the United States.  Nevertheless, we would support its inclusion were another Multi-Unit State to take the position that it wanted to be able to make such a declaration.
	USA

	14:

Amendments
	In order to make the Convention a living document, we would like to set a low threshold for Contracting States to vote to convene a Special Commission meeting for the consideration of changes to the Convention.  
	USA

	19:

Pre-existing rights


	Any provision that could potentially invalidate pre-existing agreements would have severe implications, not the least of a constitutional nature, and might potentially lead to financial instability and systemic risk. Therefore, it is very much welcomed that Article 19 tries to emulate the principle of non-retroactivity. In this connection, it is understood that Article 19 is merely intended to establish that the law applicable under the Convention determines the priority between a disposition made before or after the entry into force of the Convention in a given contracting State.
	European Central Bank

	
	We would welcome illustrating the future application of this rule through practical examples in the explanatory notes.
	Fédération Bancaire de l’Union européenne

	20:

Pre-Convention agreements
	We give full support to the following statement of the Federal Government of Germany: 

“The provision of Article 20 has the aim of applying the provision of Article 4 of the Convention to agreements on the holding of securities already concluded before the Convention enters into force. It is intended that the agreement on the holding of securities is to be treated, in respect of the issues specified in Article 2 paragraph 1 of the Convention, as if they were concluded in the light of the requirements of Article 1 paragraph 1 of the Convention.

In principle, such a rule is something we would welcome. However, we would like to point out that clauses on the choice of law contained in agreements on the holding of securities already concluded before the Convention's entry into force usually only apply to the relationship between the parties under the law of obligations, and not to the disposition of securities held, since it has not previously been possible for the parties to determine the applicable law of property in stating the choice of law. The proposed provision therefore runs the risk of being ineffectual, since it is usually not possible to find any indications as to aspects under the law relating to property in respect of the disposition of securities in contracts concluded before entry into force of the Convention, especially in respect of the issues specified in Article 2 paragraph 1.

For this reason, a rule of interpretation should be created which makes it possible for clauses about choice of law under the law of obligations which relate to the place where the securities account is maintained to also be understood as the choice of law in respect of the issues specified in Article 2 paragraph 1 by way of legal fiction.”
	Argentina

	
	It may be sufficient to refer only to an express agreement in Article 20(1)(b). Any reference to an implied agreement will create uncertainties. 

It is also doubtful whether the formulation in Article 20(2) is still useful given that the place where the securities account is maintained is no longer relevant if Option A of Article 4 is adopted.
	China

	
	See comments on Art 4(1) Options A, A+, B, page 41.
	Denmark

	
	The provision of Article 20 has the aim of applying the provision of Article 4 of the Convention to agreements on the holding of securities already concluded before the Convention enters into force. It is intended that the agreement on the holding of securities is to be treated, in respect of the issues specified in Article 2 paragraph 1 of the Convention, as if they were concluded in the light of the requirements of Article 1 paragraph 1 of the Convention.

In principle, such a rule is something we would welcome. However, we would like to point out that clauses on the choice of law contained in agreements on the holding of securities already concluded before the Convention's entry into force usually only apply to the relationship between the parties under the law of obligations, and not to the disposition of securities held, since it has not previously been possible for the parties to determine the applicable law of property in stating the choice of law. The proposed provision therefore runs the risk of being ineffectual, since it is usually not possible to find any indications as to aspects under the law relating to property in respect of the disposition of securities in contracts concluded before entry into force of the Convention, especially in respect of the issues specified in Article 2 paragraph 1.

For this reason, a rule of interpretation should be created which makes it possible for clauses about choice of law under the law of obligations which relate to the place where the securities account is maintained to also be understood as the choice of law in respect of the issues specified in Article 2 paragraph 1 by way of legal fiction.
	Germany

	
	If a contractual freedom approach is finally selected, careful consideration will have to be given to Article 20 especially because, at least in the European Union, a large number of countries have given a broad interpretation to the conflict of laws rule set out in the finality directive and intermediaries may have relied upon such laws.
	Luxembourg

	
	In our view, Option A of Article 20 would be the preferred option as the determining factor is centered on the law applicable to the issues specified in Article 2(1) rather than the agreement on where the securities account is maintained. As it is more likely that any consensus of the contracting parties or lack thereof, would be related to the former.
	Malaysia

	
	With relation to the time issue, it seems necessary to clarify whether the extension of the application of the law that governs the account to the matters dealt with in this Convention, also applies to account agreements concluded before the entry into force of the Convention. In such a case, it would become necessary to determine whether Article 20 would still be needed..
	Portugal

	
	Although Article 20 is unlikely to have significant impact in practice (at least in its current wording, since it does not reflect market practice), it could be problematic insofar as few parties to an existing contract might have considered to determine by virtue of governing law clauses the proprietary aspects which currently are determined by the lex rei sitae rule without any interference of the parties. Ex ante legal certainty would not even be created in the relationship between intermediary and account holder.

It is noted that the legal systems of many countries do not have an interpretation rule, which would allow such interpretation of pre-existing contracts. On the contrary, those national laws which at present do not allow parties to contractually chose the applicable law to proprietary rights, might make it impossible to interpret an agreement in a way that proprietary questions are to be governed by the law of the state governing the contract. This could lead to unpredictable results and it could also lead to a “Convention of two speeds” by basing the applicability of the Convention on the existence of certain national legislation.

Finally, it is noted that Article 20 is worded in a rather complicated manner. 
	European Central Bank

	
	Renegotiation of all existing custody agreements practically impossible:

Should art. 20 remain as it now stands, the banking sector faces the risk of massive renegotiations of preexisting agreements, contrary to the interests of all parties. Option A of art. 20 takes for granted that in the absence of an express agreement regarding applicable law in the sense of art. 2(1), there is a provision in the initial agreement stipulating that the securities account is maintained in a particular state. By the same token, Option B takes for granted that in the absence of a provision in the initial agreement stipulating that the securities account is maintained in a particular state, there is an express agreement regarding applicable law in the sense of art. 2(1). Such presumptions have little to do with everyday practice, however; practically, both provisions are rare and unusual. Given the detrimental impact of extensive renegotiations of agreements, we would favor the adoption of a particularly broad rule, pursuant to which commonly used choice of law clauses for issues other than these contained in art. 2(1) shall be presumed as valid in the sense of art. 2(1) as well, if there is no indication to the contrary – express or implied – to be derived from the circumstances surrounding the conclusion of the agreement.
	Fédération Bancaire de l’Union européenne

	Clarification of issues and terms in the Explanatory Report
	Overall value of the explanatory notes clarified:

Preliminarily, we wish to stress the need for clarifying the overall value of the explanatory notes compared to that of the Convention text; if the former are of major importance, we would indeed appreciate an early opportunity to comment on them. 

The need for examples illustrating the functioning of the Convention:

We consider of utmost importance the insertion of concrete examples highlighting the results of the application of the Convention, especially in cases of transfer of ownership with a series of separate dispositions, conflict of rights and termination of disponer’s rights. 

See comments on Art. 1(1): “securities definition in general, page 21; Art. 1(4), page 27; Art. 1(5), page 29; and Art. 19, page 110.
	Fédération Bancaire de l’Union européenne

	Diplomatic Session:

procedure
	With respect to procedure, we believe that the nature of the process governing deliberations going forward is a key ingredient to successfully and timely reaching consensus on the outstanding issues.  It is critical to the successful conclusion to the Diplomatic Conference that the informal process followed at the Special Commission be followed at the Diplomatic Conference, that overly formalistic requirements for proposing amendments to the text at the Diplomatic Conference be avoided, and that full participation by all interested parties be invited.
	USA

	Other comments relating to specific national laws
	Australia’s Charges Provisions

We have considered the implications of the draft Hague Convention for the operation of Australia’s charges provisions, which are contained in Chapter 2K of the Corporations Act 2001.  It appears desirable to clarify the relationship between Chapter 2K to ensure that the Convention determines the applicable law in relation to securities held with an intermediary.  One approach would be for Australia to amend its charges provisions to recognise the operation of the Convention.  On this basis, we do not propose seeking a reservation to the Convention in relation to Chapter 2K.

Australia’s Taxation Legislation

A related issue is the possible taxation implications of implementing the Hague Convention in Australia.  In particular, we have considered whether Article 4 could affect the operation of relevant provisions of Australian taxation legislation that may relate to the location of an intermediary’s business operations.  In our view, adoption of the Hague Convention would be unlikely to have any implications for the operation of Australia’s tax treaties or capital gains tax provisions.  On this basis, we do not propose seeking a reservation to the Convention in relation to Australian taxation legislation.
	Australia


APPENDIX I:

CHART REFLECTING COMMENTS OF
INTERESTED PARTIES NOT QUALIFYING AS OBSERVERS
(excluding comments submitted by experts in their personal capacity)

ANNEXE 1 :

TABLEAU REFLÉTANT LES COMMENTAIRES DE 
PARTIES AYANT UN INTÉRÊT PARTICULIER DANS LE PROJET 
MAIS N’AYANT PAS LA QUALITÉ D’OBSERVATEUR
(excluant les commentaires soumis par des experts se prononçant à titre personnel)
	Article:
	OBSERVATIONS / CommentS:
	AUTEUR / AUTHOR:

	General comments
	Thank you for the opportunity to comment on the new Preliminary Draft Convention on the law applicable to certain rights in respect of securities held with an intermediary (Preliminary Documents 15 and 16). The German private banking industry continues to believe it would be extremely helpful to have a private international law convention which made it easier to determine the law applicable to dispositions of securities with a cross-border dimension. The aim should be to facilitate practical aspects of work in this area. This requires straightforward and clear rules. Although the most recent drafts show certain improvements in this respect, we feel there are still several points in need of further clarification and simplification. Specifically, we should like to suggest the following:

The principle of the Place of the Relevant InterMediary Approach (PRIMA)
The concept of PRIMA is that the law applicable to a disposition of securities is, at each stage in the chain of intermediaries, determined by the relevant intermediary of the respective securities account holder. This cannot be clearly inferred from the text of the Convention alone. It would be desirable, therefore, to illustrate the way the Convention is intended to function with examples, including an outline of the consequences, in the explanatory notes. This is particularly important if, for example, a transfer of ownership is effected not through a series of separate dispositions on the part of the intermediaries involved, but through a single disposition, realised by the mere conversion of the respective intermediary’s intent to hold the indirect possession of the securities (or in the case of the central securities depository the direct possession) for a different customer (i.e. another intermediary or investor). There is also a need to discuss the issue of conflicting rights and the possible solution. We should like to point out that these can also lead to legal disputes in cases other than insolvency. 

At the regional discussion workshop in Frankfurt am Main on 8 July 2002 it was explained that, in order to at least prevent a conflict between the acquisition of rights by the disponee and the invalid surrender of rights by the disponer, PRIMA should now be understood to mean that with the effective acquisition of rights by the disponee, the rights of the disponer are terminated. There is also a need to discuss how such a rule fits into PRIMA. The question also arises in this context as to the exact meaning of “credited to a securities account”, as used in expressions such as “...account...to which securities are credited...”, “...credit of securities to a securities account...” (Article 1(1)), “securities (which are) credited to securities accounts” (Article 1(3)(b) and (4)), “...credit of securities to a securities account...” (Article 2(1)(a). Does the term “ credited to” etc. refer in each case only to the crediting of securities to an account, or also to the debiting of securities from an account?

We would also appreciate clarification of the legal significance of the explanatory notes compared to that of the Convention text. Since these notes will be of major importance for the utilisation of the Convention in practice and, moreover, be the primary source for any questions in respect of its interpretation, we would be grateful for an early opportunity to comment on these text too.

We hope that the planned Convention will succeed in making it easier to determine the law applicable to dispositions of securities with a cross-border dimension. We therefore warmly welcome the repeated opportunities accorded to market practitioners to comment on the drafting of the Convention text.
	Bundesverband deutscher Banken

	
	Le projet de Convention proposé par la Conférence de La Haye est salué par l’ensemble des professions financières françaises : en sécurisant l’environnement juridique, cette Convention permettra, une fois adoptée, de développer l’utilisation transfrontalière des garanties sur titres et, par là-même, de renforcer les marchés financiers internationaux. La FBF constate avec satisfaction qu’après deux années de discussions et de négociations internationales, le processus d’élaboration de ce texte est en voie de finalisation : la Conférence diplomatique se tiendra du 2 au 12 décembre prochain. Un point reste toutefois à régler d’ici-là : celui des critères permettant aux parties de déterminer la loi applicable à la garantie sur titres.
	Fédération bancaire française

	1(1):

“securities”
	The definition of “securities” has frequently been a matter for discussion. Introducing the terms “other financial instruments or assets (other than cash)” has made it very broad. Such a definition could also cover contractual rights. In view of the situation as it actually exists on international markets, such an approach might make good sense, since it would enable the same connecting factor to be used by market practitioners for those instruments, even if different legal constructions exist in individual member states. With a relatively broad definition, however, it is particularly important to spell out what is meant in concrete terms. This applies all the more given that – as was indicated at the regional workshop in Frankfurt – the planned Convention is intended to take precedence as lex specialis over the provisions of Article 12 of the Treaty of Rome on contractual obligations. To specify what is meant by the term “securities”, a definition could be used based on that in the EU Directive on financial collateral arrangements (2002/47/EC). It should be borne in mind in this connection that the member states of the European Union are bound by European legislation. Possible wording might be:

“Securities means shares and bonds or other financial instruments or assets if they are negotiable on the capital market or which are normally dealt in, or any interest therein;”

It is important, in our view, that the instruments mentioned should standardly be negotiable financial instruments. Furthermore “financial assets” needs to be defined in more concrete terms, at least in the explanatory notes.
	Bundesverband deutscher Banken

	1(1):

“disposition”
	Par ailleurs et sous réserve que cette proposition soit compatible avec la notion de transfert de propriété à titre de garantie dans les droits des autres Etats, les banques françaises souhaitent que la portée de la Convention soit limitée aux constitutions de sûretés avec ou sans dépossession et aux transferts de propriété à titre de garantie. En effet, le maintien de l’expression « pur et simple » dans cette définition aurait pour conséquence d’englober dans le périmètre de la Convention tous les transferts de propriété de titres (suite, notamment, à leur cession de gré à gré ou à leur négociation sur un marché). La notion de « transfert » définie à l’article 1(1) ne devrait donc pas viser le transfert de propriété pur et simple des titres.
	Fédération bancaire française

	1(1):

suggested additional definitions
	The following additional definition should be inserted in Article 1 (1):

"office" means the head office and/or any branch office of the intermediary, and, as a matter of clarification, this term shall not include a separate legal entity such as a subsidiary or an affiliate of the intermediary;

Explanatory notes

It has become apparent during recent discussions that the term "office" may be understood in a different way. As this term is of fundamental importance for the operation of the Convention, there is a need for a definition being inserted. This may be illustrated by an example: If the parties involved in a securities transaction (i.e., the intermediary, the account holder, the collateral taker, and the issuer of the securities) are located each in a different jurisdiction, it would run contrary to the objectives of the Convention if the parties were forced to inquire how the term "office" will be interpreted in the various jurisdictions. The need for a definition is all the more urgent as it may take years until the interpretation of the Convention will be cleared by the national courts.
	Fédération bancaire française

	1(2)(b)
	The wording “arising in relation to the securities account”, which was included in Preliminary Document 10, should be reinstated after “intermediary” at the end of this paragraph. We refer in this context to our letter of 6 March 2002. In our view, the term “lien” should be defined in more detail. In particular, only those liens arising directly from the custodial relationship should be covered.
	Bundesverband deutscher Banken

	1(4)
	We welcome the fact that Article 1(4) now explicitly makes clear that central securities depositories are also regarded as intermediaries within the meaning of the Convention. However, we would appreciate it if the explanatory notes could clarify what circumstances are meant by the final phrase “or which are otherwise transferable by book entry across securities accounts which it maintains”.
	Bundesverband deutscher Banken

	1(5)
	At the regional discussion workshop in Frankfurt, it was explained that Article 1(5) was created for situations such as that existing at the CREST system. With CREST, there is the problem that while it is not to be regarded as an intermediary for the purposes of the Convention where some securities are concerned, it certainly is to be considered an intermediary in relation to other securities. The wording of Article 1(5), however, assumes that a contracting state only has the option of issuing a declaration for the custody system as a whole or of not issuing a declaration at all. If the intention is really to enable a custodian to be regarded partly as an intermediary and partly not as an intermediary for the purposes of the Convention, the wording must spell this out more precisely. It should also be made possible to differentiate unequivocally in a declaration by a member state between the activities of a custodial system which are covered by the scope of the Convention and those which are not the activities of an intermediary within the meaning of the Convention. If the contracting state’s declaration is insufficient or ambiguous, the relevant custodian should be regarded as an intermediary for the purposes of the Convention.

We also believe there is a need – at least in the explanatory notes – to clarify the inter-relationship between Article 1(3) and 1 (5) and describe how they are intended to function. In addition, it might be helpful to provide examples of the activities of a “transfer agent”, since not all jurisdictions are familiar with such a person. Finally, we would like to point out once again that creating exemptions from the definition of “intermediary” ultimately runs counter to the objective of the Convention – namely to make it easier to determine the applicable law – and that such exemptions should therefore be kept to an absolute minimum, if not completely deleted. 
	Bundesverband deutscher Banken

	2(1)
	Afin de permettre aux banques françaises de se rallier rapidement au consensus international en faveur de l’option A+, la FBF propose au Bureau permanent de la Conférence de La Haye de mieux prendre en compte les intérêts du métier de la conservation de titres. Cela passerait par une modification de l’article 2 du projet de Convention (voir annexe 1) afin qu’y soit expressément affirmé le principe selon lequel la Convention ne peut pas avoir pour conséquence de remettre en cause les droits que les teneurs de compte-conservateurs tiennent de leurs législations nationales. Cette modification de l’article 2 (1) du projet de Convention utilisant le terme « office », la définition de cette notion est ajoutée à l’article 1 (1) (voire les commentaires relatifs à l’article 1(1) « suggested additional definitions », page 117).

Annexe 1

The following clause is proposed to be inserted as a second sentence in Article 2 (1):

Notwithstanding anything stated in the preceding sentence or in any other provision of this Convention, Article 1 (2) (b) shall not operate to the effect that the relevant intermediary will loose the protection provided by the law (including the rules of law regarding priority of interests) of the State in which the office is located through which the relevant intermediary acts for the purposes of the account agreement.

Explanatory Note

In our understanding, the Article 1 (2) (b) is not intended to deprive the custodians of the legal protection which is provided to them by their home jurisdiction. Several custodians have voiced serious concerns in that regard. Therefore, a clarification as proposed above which may help to mitigate the concerns of some participants regarding Option A+.
	Fédération bancaire française

	2(1)(a)
	Under Article 2 (1)(a), the legal nature of the credit of securities to the securities account is determined by the applicable law. We would appreciate clarification in the explanatory notes of whether “property rights” refer to rights in rem and therefore include liens, for example.
	Bundesverband deutscher Banken

	2(1)(f)
	It would also be helpful to clarify what circumstances are meant by the “realisation of an interest” in Article 2 (1)(f). We assume this refers to the realisation of rights from the acquisition or disposal of securities and, in addition, to the realisation of collateral.
	Bundesverband deutscher Banken

	4(1):

Options A, A+, B
	We have pleasure in submitting the observations of BNP Paribas and BNP Paribas Securities Services on Options A and B in Article 4 of the draft Convention and thank you for the opportunity to do so.  We understand that the goal is to determine a criterion by which it is possible to identify clearly the law that governs the proprietary aspects of securities that are held by an intermediary and used as collateral.  This determination will benefit the whole financial community by removing the uncertainty on cross border collateral arrangements. The draft we will refer to herein is Preliminary Document No. 16 of September 2002. We understand that the final text of the Convention will be examined at a diplomatic session the be held from 2 to 13 December 2002, with the signing of the definitive Convention scheduled to take place on December 14, 2002.  

BNP Paribas and BP2S welcome the initiative of the Hague Conference and share the view that the determination of the law applicable to rights in respect of securities held with an intermediary is key in providing safety in international transactions by establishing legal certainty.  However we feel that the work of the Convention has focused so far on the needs and requirements of international capital markets players (more specifically investment banks), and that the concerns of other parties involved in market transactions such as BP2S have not been taken into account.  We would therefore like to take the opportunity of this current round of consultation to explain the difficulties which the adoption of Option A entails for custodians/clearers and to explain why Option B is to our mind "the lesser of two evils". 

At this stage, we believe that the main outstanding issue still to be resolved is the scope of Article 4.  Since, BNP Paribas Securities Services runs a business with specific concerns on the question of the determination of the law applicable to rights on securities, we thought it would be useful to start with a very brief overview of its activities and its place in the BNP Paribas Group.

BNP Paribas Securities Services and its business

By way of a very brief description of BNP Paribas Securities Services (BP2S) and its business, it is a wholly-owned subsidiary of BNP Paribas, a major international banking group and a market leader in Europe. BNP Paribas has been at the forefront of clearing and custody in Europe for over 20 years. In order to support the development of this business, BP2S was established in May 2001 by BNP Paribas. 

BP2S is known as a custodian bank but encompasses all the roles of a transaction bank, dedicated to serving financial intermediaries, institutional investors and corporate issuers.  Custodian banks are either specialised banks, dedicated to securities services, or divisions of large banks. They are members of the clearing and settlement infrastructures of the countries in which they provide services and process client transactions.  BP2S has established branches in 12 European countries (Belgium, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Switzerland and the United Kingdom). As a transaction bank dedicated to financial institutions as well as corporates, BP2S services international broker-dealers, global custodians, asset managers and issuers. The services include clearing and custody, settlement (national and cross-border), back-office outsourcing, fund administration and asset servicing.  About 50 institutions in Europe run this activity; with a few players present in several countries.

BP2S employs 4,000 professional staff members in Europe. With assets under custody of 2 trillion Euros, BP2S cleared and settled 22.4 million transactions in 2001.  BP2S acts in two capacities: account keeper (teneur de compte) and custodian (Relevant Intermediary), as well as creditor of its own customers.  The role of BP2S is to provide cash and securities liquidity to its customers in the settlement process, by lending cash or securities, such loans being secured by other securities, both held in stock or to be received pursuant to the settlement of a transaction ("collateral on flow").

The objectives of the BNP Paribas Group

As a leading European player with large operations as both investment banker and custodian/clearer, the BNP Paribas Group is keen to find a solution, which satisfies both sectors of activity. The requirement of the investment banking side is primarily to find a solution, ultimately any solution, as long as (i) a single law applies to the collateral we take over securities as part of our market operations and (ii) the choice of that law is as simple as possible.  In this respect we have the same approach as ISDA and other similar international organisations.  On the other hand, the main considerations for our custody and clearing activity are (i) to keep to the existing notion that the law applicable to the relationship between a custodian and its customer is the law of the country where the securities account is located and (ii) to safeguard the existing protections granted by local law to the custodian in the performance of its duties in the event of a default by a customer.  

In our view, these two objectives can be combined.  Our aim is to find a solution which is satisfactory from a practical/business point of view rather than favouring particular legal aspects. 

1.
The issue

According to the vision adopted by the Convention, the issue has a simple legal answer from a theoretical point of view: a right against an intermediary in relation to securities is a personal right and the law applicable to it is the lex contractus. Option A is simply based on the law selected by the relevant intermediary and the account holder, whereas Option B requires this choice of law to designate the place of the maintenance of the account.  We think that it is necessary, from a practical point of view (reflecting the realities of the market environment in which the parties operate, and taking into consideration operational safety), to regulate to some extent the choice the parties can make as to applicable law.  Option B does just that: it does not depart  from the lex contractus principle (the parties are free to chose the place where the account will be maintained), but simply provides a set of objective criteria to establish a framework within which the parties can make such a decision. Our experience shows that the most convenient place to maintain an account is the country where the intermediary is located. 

Our concern relates to the effect of the Convention on the existing rights of custodian/clearers as members of securities settlement systems (SSS) and in their relations with their customers.  BP2S acts as both custodian and creditor vis à vis its customers and its contractual relationships are as follows: a custody agreement with its customer, a collateral agreement (which may be included in the custody agreement) with such customer and an agreement (which is not negotiable: Convention d'adhesion) with the SSS.  The current practice is that all these agreements are governed by the same law. We wonder about the difficulties which may arise if one of these elements (in practice the collateral/custody agreement) were governed by a law which is different from the law of the SSS.  The danger is that the guarantees (contractual or statutory) granted to BP2S as custodian/clearer and as participant in a SSS may be questioned by a liquidator, in the event of the bankruptcy of a customer of BP2S of which BP2S is a creditor pursuant to the collateral agreement.  

Clearing and settling transactions for customers involves significant risks for the custodian/clearer.  Due to the way markets, clearing houses and SSS operate, and the trading patterns of customers, especially broker/dealers (back to back transactions), the custodian/clearer takes a credit risk exposure on its customers. In view of this, and to avoid or minimise systemic risk, a number of jurisdictions have put in place specific legislation to protect custodian/clearers.  In practice systemic risk resides in the fact that the custodian/clearer will not be able to appropriate the cash or securities received as collateral whereas it will have to pay cash or deliver securities to the SSS (irrevocable commitment) which, given the size and amount of transactions, could trigger a default of the custodian/clearer and the defaults of other participants down the chain.  Central banks and the Bank of International Settlement have made extensive studies over the years on systemic risk and are very sensitive to this issue.

Systemic risk can be illustrated by the following example:

Customer A (incorporated in England) has an account with BP2S in Paris.  Following a transaction on the market, the customer must pay for securities bought and BP2S is expecting the delivery of the securities.   The amount necessary to settle such transaction is provided through a cash credit facility (committed or not) granted by BP2S to the customer.  This facility is secured by a collateral on flow (as defined above).  Given the SSS rule on irrevocability of settlement of transactions, BP2S is irrevocably committed in its own name towards the market to pay for the securities to be received for the account of its customer.  In the absence of specific legal or statutory provisions, if A defaults (in particular due to insolvency or equivalent procedure), then BP2S may be under an obligation to deliver the securities received to A (pursuant to a claim by its liquidator or administrator) but by definition will be unable to recover the amount advanced for the purchase of those securities and thus will have to claim as an unsecured creditor for the purchase price. 

To avoid this risk, some jurisdictions have put in place specific legislation or practices to protect custodian/clearers.  Some examples are given below.

2.
Risks associated with the role of custodian/clearer and their treatment

A. Conflict between the law chosen by the parties and the protection granted by local legislation to the custodian/clearer

France

Article 431-3 of the Code Monétaire et Financier provides that, when a custodian/clearer settles a delivery-versus-payment transaction on financial instruments (which is the usual situation in the clearing and settlement functions performed by a custodian/clearer) by substituting itself to its defaulting customer, it acquires full ownership of the cash or financial instruments received from the counterparty.  Creditors of the defaulting party are not entitled to make any claim on such financial instruments or cash.  

This article enables the custodian/clearer to benefit from an efficient guarantee which protects it in the event of a default of the seller of securities (failure to deliver) or of the buyer (failure to pay) by transferring to the custodian/clearer the ownership of the cash or securities which it has had to pay or deliver in lieu of its defaulting customer.  The reason for providing this guarantee to custodian/clearers is the way in which the French SSS operates, and the law applicable to this guarantee can only be the law of the SSS, rather than the law chosen by the custodian/clearer and its customer.  

Italy

In Italy, the custodian/clearer is protected against a credit risk on its customer through various laws related to deposit and mandate (mainly articles 2761 and 1721 of the Italian civil code): these provisions create rights in favour of the custodian/clearer over the securities to be received by the customer (retention right/ pre-deduction right).  Under Option A of the Convention, the rights of the custodian/clearer over the securities would be subject not to the law of the place of the securities account but to the law chosen by the parties.  As is the case for France, if the law applicable to the relationship between the custodian/clearer and its customer were the law chosen pursuant to Option A and that law were not Italian law, the benefit of Italian protective legislation may be lost, a higher risk ratio applied by the custodian/clearer, and consequently a lesser credit line would be allocated to a given customer, henceforth lowering the amount of credit which BP2S would be prepared to give to "oil the wheels" of customers' trading.  

Spain

As in most other countries Spanish law gives to custodian/clearers a right of retention.  It also provides for a right of set-off.  Consequently, a custodian/clearer, as is the case for France and Italy, is entitled to be reimbursed for prepayments, expenses and commissions before it releases securities to a customer, and it has the status of preferred creditor.  This legal analysis is taken into account when determining a customer's credit lines. 

Germany

When a customer enters into a contractual relationship with a German bank, including for the provision of custody and settlement services, such contractual relationship is governed, in addition to any specific agreement the customer and the bank may enter into, by General Business Conditions (GBCs).  Those GBCs include, inter alia, an extensive lien in favour of the bank, covering all securities and chattels which come into the possession of the bank, as well as on credit balances.  The lien secures all present, future and contingent claims of the bank against the customer arising from the banking relationship.  The GBCs are a market standard, used by all German banks; they therefore have the force of a legal norm and as such are binding on customers.  The legal force of those GBCs depends on all German banks using them in the same terms.  If the contractual relationship between a bank custodian/clearer is also regulated by a specific agreement (as is always the case for BP2S) governed by, say, English law, there will be a major discrepancy between the GBCs and such specific agreement and therefore legal uncertainty,  Very probably there will be also pressure from the customer to have its contractual relationship with the bank governed by a single law, English in this instance; the benefit of the lien will be lost and the GBCs, which largely depend for their enforceability on universal use, will be weakened.

***

As mentioned above, BP2S applies ratios in its risk management process in order to calculate and manage its exposure on customers and the credit lines allowed.  A major element in the calculation of those ratios is the risk associated with recovery of assets in the event of a customer default, which depends on the legal environment in which the custodian/clearer operates.  Different risk ratios are applied to different jurisdictions but, for a given country, the same ratio is applied across the board to all customers, since the relationship between the custodian/clearer and its customers is in fact always governed by the law of that country; the risk management systems of the custodian/clearer are built on that basis.  If the law applicable to the relationship between the custodian/clearer and its customers is determined pursuant to Option A, it is likely that this uniformity would be lost, certain customers being able through commercial pressure, to impose a different law on the custodian/clearer, in all probability the law of the country in which such customer operates.  In that event, the custodian/clearer will have to apply different risk ratios to different customers and its risk management process will become unmanageable.

BP2S, and custodian/clearers generally, have a major role to play in smoothing out the operation of securities markets through the settlement process.  In particular, experience shows that custodian/clearers are often used by financial institutions involved in securities trading as "lenders of last resort".  In this important role, custodian/clearers need the comfort of their national laws to perform this function to the fullest extent.  BP2S is keen to play its part in facilitating a smooth running of local markets by maximising the credit facilities it is prepared to give to customers while maintaining a prudent risk approach and consequently needs a legal framework which allows it to do so.  In this respect  Option B is the only pre-determined option which allows it to play this role by giving it the assurance it needs about the non-propagation of systemic risk.  Given the volume of transactions of the major financial institutions involved in securities trading and the amounts at stake, it is critical that certainty is maintained as to the benefit of those protections. 

B.
Conflicts between the law chosen by the parties and the law of the local securities settlement system 

Custodian/clearers are bound by the rules of local SSS of which they are by nature a participant.  It is a pre-requisite for a safe operation of the system and the protection of custodian/clearers that there is a mirror between the custodian/clearer/SSS relationship and the custodian/clearer/customer relationship.  

For example in Italy, a system of "self collateralisation" is currently being explored and developed, whereby the custodian/clearer would obtain credit lines from the Italian central bank against the posting of collateral, the aim being to facilitate the settlement of transactions.  Where the credit line is needed for the transactions of a customer of the custodian/clearer, the latter must be able to use the customer's securities as collateral.  This may imply that an "irregular pledge" under Italian law, with full transfer of ownership to the custodian/clearer, must be put in place.  The efficiency and certainty of this mechanism is dependent upon the fact that the legal framework for the security interest created by the custodian/clearer in favour of the central bank is the same as the one governing the security interest created by the customer in favour of the custodian/clearer, i.e. both must be governed by Italian law.

There is a similar system in France: the French central bank has put in place a system whereby it enters into intraday and overnight repurchase transactions with participants in the SSS, pursuant to which custodian/clearers deposit collateral with the central bank, which in return provides liquidity for the custodian/clearers, to inject into the SSS.  As is the case for Italy, the custodian/clearer must be able to deposit customer securities as collateral.  To this effect a legal mechanism exists which enables custodian/clearers to collateralise securities flows: article 431-2 of the Code Monétaire et Financier provides that in the case of a transfer on regulated market of financial instruments registered on the books of an issuer or an authorised financial intermediary (BP2S), transfer of ownership occurs when such financial instruments are registered in the account of the buyer, on the date and in accordance with the conditions defined by applicable market rules.  Therefore, until the securities are registered in the account of a customer following a purchase (and upon payment by the customer), ownership remains with the custodian/clearer, who can use them as collateral.  This mechanism ensures that the custodian/clearer will be able to settle transactions for customers without running undue risks and that the trading of customers will be facilitated.  The benefit of article 431-2 may be lost if the relationship between the custodian/clearer and its customer is not governed by French law.

C.
Conflict between the law chosen by the parties and the law of the clearing house 

BP2S, and other custodian/clearers are also members of local clearing houses.  Clearing houses play a major role in the reduction of counterparty risk and systemic risk, notably by having in place a margin deposit system designed to cover the positions of its members, whether held for their own account or for the account of customers.  Margin can be provided in the form of cash or securities.  To provide safety for this process, the deposits have to be secured in favour of the clearing house to ensure that, if a clearer defaults, the recourse of the clearing house to the margin deposits cannot be questioned.

To this end, there are provisions in a number of jurisdictions which specify that such deposits are transferred with full ownership to, or pledged in favour of, the clearing house as soon as they are constituted, to be applied to the payment of a debit position occurring upon the compulsory liquidation of positions.  This is mirrored by an identical provision for the margin deposits made by customers with their clearer, whether contractually or by law, depending on the country.  For example, in the Euronext zone (for which Clearnet acts as clearing house)  margin deposits made by customers are transferred with full ownership to the custodian/clearer (article 442-6 of the French Code Monétaire et Financier)   In England, the London Clearing House takes a legal charge on the deposits made by their members and in turn custodian/clearers take a charge on customer assets deposited as margin.  Providing an identical protection in each link of the clearing chain ensure that in a default situation positions can be liquidated without a loss falling on one of the players.  If the relationship between the clearer and its customer is not governed by the law of the clearing house (in particular as regards the legal status of margin deposits), a situation could arise, as with collateralisation in favour of SSS, whereby the securities deposited by the clearer with the clearing house as margin are appropriated by the clearing house in a default situation due to the customer, whereas the clearer has to return to the defaulting customer the securities deposited by such customer, under the law applicable to the contractual relationship existing between them.

3.
Other issues: Corporate actions 

As a custodian/clearer, BP2S has a duty to handle corporate actions in relation to the securities deposited by its customers.  Those securities are usually local securities, i.e. issued by issuers of the country in which BP2S provides custody and clearing services and traded in the local market.  The law applicable to corporate actions is the lex societatis, which in this instance will be the same as the lex rei sitae and the law of the country in which the securities account is located.  If the custodian/clearer and its customer chose a different law under Option A, this will give rise to a conflict of law issue.  As an example, Greek law does not recognise the notion of intermediated securities, in the sense that, under Greek law, only the first level at the central securities depository is taken into account.  Thus, if a customer is a shareholder of, say, Alpha Bank, it must be registered at the CSD level through a bank or financial institution which is a member of the CSD.  Conversely, if a customer wishes to hold its Greek securities through a trust in, say, Jersey, which is a customer of a subsidiary of BNP Paribas, which itself has an account with the Greek CSD, the customer will not be able to benefit from corporate actions since Greek law does not recognise him as a shareholder.  While it is true that the Convention excludes corporate actions from its scope, it remains that the principles governing the Convention may force a number of states to substantially amend their legal framework to avoid a risk of conflict, failing which they will face the classic situation of a conflict between an international private law rule and a substantive law rule. 

4.
Discrepancies with the legislation of the European Union

In addition to creating difficulties for custodians, as explained above, Option A entails a level of incoherence, as it is not in line with EU legislation and the way it has been implemented by Member states.  Option B is in line with the solution followed by the European legislation: Directive 98/26/EC of the European Parliament and of the Council of May 1998 on settlement finality in payment and securities settlement systems (article 9) which has been implemented in all Member States.  The Directive favours the lex rei sitae approach.

In Spain, the Directive was implemented by Law 41/1999, of November 12 1999 on payment and securities settlement systems.  According to Law 41/1999, the applicable law is Spanish Law in the case of a pledge or security interest registered in a Spanish settlement system, and the law applicable to a pledge or security interest created and registered in the settlement system of another Member State is the law of that Member State.

Italy has adopted the same approach: Italian law  provides (art. 9 of Law-decree 210/2001) that the law governing security interests on securities is the law of the place of the account opened in favour of the final holder of the securities.  

The situation is the same in France: under article 330-2 of the Code Monétaire et Financier, where securities are registered as collateral with a CSD or a securities settlement system in the European Economic Area, the law governing the rights of the beneficiary of the collateral is the law of the country where the securities are registered.

Further, in the Proposal for a Directive of the European Parliament and of the Council on financial collateral arrangements published in 2002 (O.J. C180) , Article 10 states: "Any question with respect to any of the matters specified in paragraph 3 arising in relation to the application of a financial collateral arrangement to any book entry securities collateral or cash collateral shall be governed by the law of the country or, where appropriate, the law of the part of the country in which the relevant account is maintained (...)".

Option B seems to us to be more in line with this proposal, due to the fact that it refers specifically to the relevant account.

Therefore Option A of the Convention, by introducing yet another criterion as to applicable law, detracts from the harmonisation and consistency which ought to be the aim of international private law in Europe.  

4.
The illusory safety of Option A

Option B has been criticised since the beginning, the argument given being that there is a risk of requalification as to the location of the securities account (by a judge for instance) and consequently of the applicable law determined in accordance with that option, and that therefore Option B is less certain than Option A.  In our view the risk of requalification is rather theoretical as, in practice, the effective location of an account is easily determined (see conclusion).  We are waiting for the participants to the Convention to provide practical examples illustrating this risk.  Our experience as international custodian/clearer shows that the question of the location of the account between the custodian/clearer and its customers is never subject to discussion.  As mentioned above, the parties are more than likely to chose the place where the account keeper i.e. the custodian/clearer is located 

Conclusion

To go beyond the debate on the relative merits of each option, we think that even Option B is not entirely satisfactory as it is only the framing of the lex contractus by objective criteria and therefore the lesser of two evils.  In our view, rather than PRIMA, the approach should be the Place of the Relevant Account Approach (PRACA).  The major element which seems to have been forgotten in the debate is the account where the securities are registered.  We are told that it is not possible to find a satisfactory criterion to determine the location of the account, but we do not find this argument convincing.  The question of the location of cash accounts has never given rise to a debate, and we do not understand why, when in fact cash and securities accounts are both by nature intangible, the answer is not the same for both.  Just like banks have to account for customer cash deposits under specific accounting rules, custodian/clearers have to register customer securities under specific accounting rules.  Also, custody and clearing activities are subject to approval by the regulators.  It seems to us that further studies of these two criteria would permit the determination of the location of a securities account.  

We hope that answers to the questions raised in this letter can be found.  From our point of view, and given the problems we have explained in this letter, Option B is a more satisfactory solution than Option A, although we think there is room for improvement in the way it is drafted.
	BNP Paribas and BNP Paribas Securities

	
	As to Preliminary Document 15, we have no clear preference for Option A or Option B at present, since it may be assumed both options will lead to the same result. Option A may tend to prove more practicable. This option would certainly be preferable if it led to a simplification of Article 11 and, in particular, to the deletion of Article 11 (2).

Furthermore, the explanatory notes should clarify that the word “office” refers only to offices or branches of the relevant intermediary’s company, not to the offices of subsidiary or affiliated companies.

As far as Option A+ in Preliminary Document 16 is concerned, we should like to point out that it might, in principle, simplify practical implementation if a general choice-of-law clause also applied to the issues in Article 2(1). The parties should still have the possibility of concluding a special agreement covering property law aspects, however. On the condition that such a solution would make it possible to dispense with a rule allowing multi-unit states to declare their internal conflict of laws rules applicable and assuming the corresponding amendments are made to the text of the Convention, we have a certain preference for Option A+. As Preliminary Document 16 indicates, the Convention must not be allowed to result in an “à la carte” approach.

As regards the wording of Option A+, we suggest retaining the existing phrase “... the law of the State ...”. If the concept is to be incorporated into the Convention that the “law of the State” is to be the law in force in the state in question (regardless of whether it has been enacted by the state’s own or by a higher legislator), then a general definition of the term to this effect is required (i.e. a definition applicable to the whole Convention).

We feel it would also be useful to replace “all the issues in Article 2(1)” with the wording which has been used up to now, i.e. “all the issues specified in Article 2(1)”. Similarly, at the end of Article 4(1), sentence 1, “all such issues” could be replaced by “all the issues specified in Article2(1)”.
	Bundesverband deutscher Banken

	
	Pour tenter d’apporter une réponse à cette question, deux options (dites « A » et « B ») sont proposées par l’article 4 du projet de Convention contenu dans le document préliminaire N° 15 : ces deux options reposent sur le même fondement du choix des parties au contrat de conservation de titres à cette différence près que l’option A s’en remet au  choix des parties comme désignant le droit applicable aux éléments énumérés à l’article 2(1) tandis que l’option B  désigne le lieu de tenue du compte de titres encadré comme l’option A par des critères de réalité de tenue de compte. En vue de refléter les résultats des divers ateliers de discussions organisés par le Bureau Permanent en juin et juillet de cette année, une option dite « A+ » a été préparée (voir Doc. prél. No 16) ; elle retient le principe du choix des parties (options A et B), mais le tempère par une dose de « réalité ». De même que cette option A+ paraît fédérer un consensus international, elle semble également autoriser un compromis entre les différentes parties prenantes françaises (banques commerciales, Banque de France, Trésor, Chancellerie).
	Fédération bancaire française

	4(1) Option A+ :

“account agreement” definition
	The proposed definition of an “account agreement” raises the question of what is exactly intended by this term and whether it is the “custody agreement” that is meant here. In this case, a definition is perhaps not necessary. In any event, such a definition must be used in a consistent manner throughout the Convention. We would draw your attention to the phrase “agreement governing a securities account” in Article 20, for example.
	Bundesverband deutscher Banken

	4(1)(c)
	After the amendment to Article 4(1)(c), it is necessary to insert some additional wording, in our view. The sub-paragraph should read:

(c) is identified as maintaining securities accounts in that State by an account number, bank code, or other specific means of identification; or...
	Bundesverband deutscher Banken

	5:

fall-back rule
	The fallback rule fails to clarify the point in time at which one of the conditions mentioned in Article 5 has to apply. It is possible, for example, that as a result of a merger the place of incorporation – and thus the fallback rule’s connecting factor – might change. To increase legal certainty, the point in time needs to be specified. Under no circumstances should this be the time of the legal dispute. Nor is the time of disposition appropriate, since the existence of the condition would then have to be checked for every single disposition. We would therefore suggest specifying that the conditions mentioned in Article 5 should exist at the time the custody agreement is concluded.
	Bundesverband deutscher Banken

	7:

EU Legislation
	This article determines the extent to which disposition effected in accordance with the law applicable under PRIMA will be protected in insolvency. It should be examined whether this rule is compatible with the provisions of the EU Settlement Finality Directive (98/26/EC). Under this Directive, an instruction which has been irrevocably entered into a system will not be affected by the opening of insolvency proceedings against a company on the same day, even if the entry has not yet been booked to the recipient’s account. The question arises as to whether Article 7(2)(b) is sufficient to ensure that this important European rule will continue to apply. We would like to emphasise that any discrepancy between the Convention and the Finality Directive could lead to serious problems as to the application of the Convention for and among EU member states.
	Bundesverband deutscher Banken

	11:

Multi-unit State
	The new rule on multi-unit states is more clearly worded than in the previous draft. Nevertheless, multi-unit states are still given alternatives for the determination of the applicable law. This makes the process of determining the applicable law more cumber-some and results in less certainty as to whether the law thus determined really is the applicable law. In addition, declaration mechanisms give rise to the difficulties which have already been mentioned several times – in particular, the problem of whether the interested parties have access to the current version of the relevant declarations.
	Bundesverband deutscher Banken

	11(2), (3) and (4)
	Against this background (see comments Article 11: Multi-unit State, page 132), we advocate deleting Article 11 (2) and adjusting the wording of Article 11(3) accordingly Article 11(4) should also be deleted. The rules in Article 11(2) and (4) mean that those applying the law have to perform a further step to determine the applicable law and, in addition, run counter to the desired aim of establishing PRIMA as a globally valid concept. It must be stressed once again that each exception calls into question the whole purpose of this Convention – namely easy, ex ante determination of the applicable law.
	Bundesverband deutscher Banken

	19:

Pre-existing rights
	Article 19 deals with the issue of the priority of dispositions made before and after the Convention enters into force. We would like to suggest illustrating how this rule is intended to apply by providing examples in the explanatory notes.
	Bundesverband deutscher Banken

	20:

Pre-Convention agreements
	This rule is intended to enable determination of the law applicable to dispositions of securities also on the basis of custody agreements concluded before the Convention enters into force. Such a rule is absolutely essential, since it will not be possible to renegotiate all existing custody agreements. However, in the German context, for example, the wording of the provision in its present form would probably be unable to fulfil the purpose of the rule in the vast majority of cases. The provision assumes there is an agreement specifying that the securities account is to be maintained in a certain state (Article 4(1), Option A) or, in the case of Article 4(1), Option B, that a choice of jurisdiction concerning the law applicable to dispositions of securities (e.g. a collateral agreement) is provided for in the custody agreement. In most cases, there will be no express provision for the securities account to be maintained in a specific state since such a provision would not reflect international market standards and has thus not been part of customary agreements up to now. And should existing custody agreements contain a choice-of-law clause, this will normally cover the custodial relationship, and thus the contractual relationship, but not the disposition of the securities held in custody.

At the regional discussion workshop in Frankfurt, it was mentioned that this provision was to be reviewed. We would like to suggest creating a rule which is as broad as possible and is based on current contract practice. Such a rule could be based on an – at least implicit – understanding by the parties that the securities account will be maintained at a specific place. “Implicit”, in this context, means more than “implied by the terms of the agreement”; it also refers to the circumstances surrounding the conclusion of the agreement. Alternatively, a rule of interpretation could be created enabling commonly used contractual choice-of-law clauses to be understood also as a choice of law regarding the issues listed in Article 2(1) in the event that no clause regarding these issues is contained in the agreement. This would probably reflect the needs of current practice.
	Bundesverband deutscher Banken


*	The institutions that subscribe to this letter are 14 of the 16 current ACSDA members.


**	Please note that this letter reflects only our views as industry members, and is not meant to speak for regulators, ministries, or national delegations from our countries.


� 	The membership of the International Councils of Securities Associations includes trade associations and self-regulatory associations for the securities industry in ten countries as well as a number of international trade associations.  ICSA members represent the overwhelming majority of the world's equity, bond and derivatives markets.  ICSA’s objectives are: (1) to encourage the sound growth of international securities markets by encouraging harmonization in the procedures and regulation of those markets; and, (2) to pro-mote mutual understanding and the exchange of information among ICSA members.


*	The institutions that to subscribe this letter are 14 of the 16 current ACSDA members.


� HM Treasury, Domestic and International Initiatives Concerning Conflict of Law Issues Relating to Securities: Consultation Document, 2001, paragraph 20.


� E-mail from Richard Potok to Bank Negara dated 4 March 2002.
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