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A Introduct ion -- 
l  Adopting the proposal of the United Kingdom delegat ion,  the  Tenth 
Session of t he  Hague Conference requested the Netherlands Commission on 
Pr iva te  In te rna t iona l  Law and the Permanent Bureau to  examine whether it 
was s u i t a b l e  t o  put  t he  quest ion of the  assumption of j u r i s d i c t i o n  and 
the appl icable  law i n  t o r t s  ( d e l i c t s  and quasi-del iots)  on the agenda of 
Vne Eleventh Session (1968) or  of a following Session (F ina l  Act, Pa r t  B,  
IT9 1 

2 The Permanent Bureau, carrying out t h i s  decis ion,  undertook prepara- 
to ry  s tud ie s  and sen t  t o  the Governments two documents i n  January 1967: - 
a - A Preliminary Document No 1 ,  e n t i t l e d  MBmorandum r e l a t i f  aux a c t e s  
i l l i c i t e s  --, en d r o i t  i n t m n a t i o n a l  pr iv6,  by Bernard M, Dutoi t ,  then Secre- 
t a ry  a t  the  Permanent Bureau; 

b - A Preliminary Document No 2, which contained a Quest ionnaire  f o r  the  
a t t e n t i o n  of the Governments, 

The Permanent Bureau asked the Governments t o  r e p l y  and add t h e i r  obser- 
vat ions ,  and these formed Preliminary Document No 3 which was forwarded 
to  the members of the  Special  Commission convened t o  d i scuss  the  r ep l i e s , ,  

3 The Special  Commission met a t  the Permanent Bureau of the  Hague 
Conference from the 16th u n t i l  the 21st  of October 1967 and from the 22nd 
of April  u n t i l  the 4th of May 1968. M r  Y Loussouarn, Professor a t  the 
Facult6 de d r o i t  e t  des sciences  Bconomiques de Pa r i s  was e l ec t ed  Chairman 
and P'ir K,PVIII.H. Newman, Ass i s tan t  S o l i c i t o r ,  Lord Chancel lor ' s  Off ice ,  House 
of Lords, was e lec ted  Vioe-Chairman f o r  the f i r s t  sess ion  ivLr W,L.M, Reese, 
Director of t he  Parker Sohool of Foreign and Comparative Law, Columbia Law 
School, was e leoted Vice-chairman f o r  the second sess ion which bTr Newnlan 
was unable t o  a t tend ,  During the second sess ion,  M r  E r i c  W ,  Essen was asked 
to  d r a f t  the r e p o r t  of the Special  Commission, 

4 Discussion i n  the  Special  Commission revealed t h a t  t he  f i e l d  of t o r t s  
was too wide and heterogeneous to  be d e a l t  with i n  one s ing le  oonvention, 
It was decided t o  study t r a f f i c  accidents  i n  the f i rs t  place and then a f t e r -  
wards products l i a b i l i t y ,  The work of the Special Commission r e l a t i n g  t o  
the first-mentioned matter l e d  to  the drawing up of a d r a f t  Convention on 
the Law Applicable t o  T r a f f i c  Accidents. 1 

1 See the d r a f t  Convention adopted by the Special Commission and the 
Report of a!r 2-W, Xss&n, Preliminary Dooument No 4 of June 1968, 



It should be noted,  i n  t h i s  context ,  t h a t  i?ne Eleventh Session requested 
the Netherlands Commission on Pr iva te  In te rna t iona l  Law and the Permanent 
Bureau t o  examine the d e s i r a b i l i t y  of pu t t i ng  the quest ion of products 
l i a b i l i t y  on the agenda of the  Twelfth, or  a  following Session,  2 

5 Basing i t s  work on the d r a f ' c o f t h e  qpeoial Commission and the 1 observations of Governments on t h i s  d r a f t  9 the Second Commission of the 
Eleventh Session of the ~ o n f e r e n c e  was charged with the task  of d r a f t i n g  
a  d e f i n i t i v e  t e x t ,  M r  Y, Loussouarn was Chairman of the Commiseion, while 
Messrs, W,L,i@, Xeese and E-W, Zss8n continued i n  t h e i r  respec t ive  o f f i c e s  
of Vice-Chairman and Xapporteur , 

Although the main s t ruc tu re  of the  d r a f t  was conserved, the  Commission 
made a  number of changes; i t  submitted, to  the plenary meeting, a  draf-t  
Convention on the law appl icable  to  t r a f f i c  aooidents,  which was approved, 

B General Oatl ine 
P 

1 'The Convsntion dea ls  so l e ly  with the law appl icable  to c i v i l ,  non- 
con-tractual l i a b i l i t y ,  a r i s i n g  from t r a f f i c  accidents .  Problems of j u r i s -  
d i c t i on ,  or  of recogni t ion and enforcement of decis ions ,  i n  t h i s  f i e l d ,  
remain ou ts ide  the scope of the  Convention, 

2 The Convention contains  21 a r t i c l e s ,  the  first  two de l imi t ing  i t s  
scope. A r t i c l e  3 enuincia-tes the main r u l e  and a r t i c l e s  4 to  6 s t a t e  ex- 
cept ions  there to .  A r t i c l e  7 dea ls  with the importance t o  be accorded t o  
l o c a l  r u l e s  r e l a t i n g  t o  the con-trol and sa fe ty  of -tra:r:Fic, wh i l s t  a r t i c l e  8 
l a y s  down -the scope of the appl icab le  law and a r t i c l e  9 takes up the 
quest ion of the dir ,ect  ac t ion .  Ar t i c l e  10 contains the t r a d i t i o n a l  pro- 
v i s ion  r e l a t i n g  >o:.."ordr& p u b l i c " .  By v i r t u e  of a r t i c l e  l l ,  the Convention 
i s  t o  be  regarded a s  a  uniform law of p r i v a t e  i n t e rna t iona l  law, without 
any r e s t r i c t i o n  ac t ing  thereon. A r t i c l e s  12 to  14 deal with problems 
a r i s i n g  i n  t h e  context of oountr ies  having non-unified l ega l  systems, 
A r t i c l e  15 s a t - t l e s  the r s la - t ionsh ip  between the Convention and other  con.- 
vent ions  and a r t i c l e s  16 to  21 contain the f i n a l  c lauses ,  

3 .The of the  Convention, acoord.ing to  a r t i c l e  1 ,  i s  to  determine 
the law appl icable  t o  c i v i l ,  non-contractual l i a b i l i t y  a r i s i n g  from t r a f f i c  
acc idents ,  i n  iiklatever kind of proceeding i - t  i s  sought t o  enforce t h i s  
l i a b i l i t y ,  The term " t r a f f i c  accident"  i n  the Convention means an' acci-  
dent wbich involves one or  more veh ic l e s ,  whether motorized o r  no t ,  and 
i s  connected with t r a f f i c  on the publ ic  highway, i n  grounds open to  the  
publ ic  or  i n  p r iva t e  ,Tr'ounds t o  which c , e r t a i n  persons h a v e  a  r i g h t  of 
access ,  

It was, however, 'thought wise to  exclude from the scope  o f  the  Convention 
a l l  mat ters  of l i a b i l i t y  of manufacturers, s e l l e r s  and r e p a i r e r s  of vehi- 
c l e s ,  the  r e s p o n s i b i l i t y  of the owner, or  t h a t  of any o ther  person f o r  
the inaintenance of a  way o2en to  t r a f f i c  or  f o r  the s a fe ty  of its u s e r s ,  
and v icar ious  l i a b i l i t y ,  with the exception of the l i a b i l i t y  of an owner 
of n veh ic l e ,  or  of a  p r inc ipa l ,  or  of a  master ( a r t i c l e  2), Furtherinore, 
the Convention does no-t zpply t o  recourse  ac t ions  among persons l i a b l e ,  
t o  recourse  ac t ions  and t o  subrogation9 insofar  a s  insurance companies 
a r e  concerned, nor does i t  apply to ac t ions  and recourse ac t ions  by o r  
aga ins t  s o c i a l  insurance i n s t i t u t i o n s ,  other  s imi la r  i n s t i t u t i o n s  and 
publ ic  automobile funds, or  t o  any exemption :from l i a b i l i t y  l a i d  down by 
the law which governs these i n s t i t u t i o n s ,  
v-- 

2 See Final  Act, Pa r t  C ,  2. 
3 P r ~ l i m i n a r y  Docurncnt No 5 ,  --. Actes e t  Documents de l a  Oneikme sess ion ,  

Tome 111, p. 81, 



4 A r t i c l e  3 l a y s  dom the -- main r u l e  of the Convention, the appl ica t ion  
of the law of the p lace  of the  accident ,  a r u l e  which is i n  l i n e  with 
the p r a c t i c e  of the major i ty  : ~ f  Member S t a t e s  of the Hague Conference, 
The determination of the  place of 'the a c t  does not give r i s e  t o  se r ious  
d i f f i c u l t y  i n  the  case of road aocidents ,  a s  the  place where the wrong 
was perpe t ra ted  near ly  always corresponds t o  the  place where damage was 
suffered.  To deal with the exceptional case when these two places  a r e  
d i f f e r e n t ,  the  Conference chose the place of the accident  a s  t he  deter-  
mining c r i t e r i o n ,  t h a t  i s  t o  say the p lace  of the t c r t i o u s  a c t ,  i t  being 
eas i e r  t o  a sce r t a in .  Indeed, the guiding p r inc ip l e  followed i n  the  work 
of the Conference was t o  c r ea t e  a convention addressed not  only to  judges, 
bu t  above a l l  t o  the sub jec t s  of the law and t h e i r  l e g a l  advisers ,  a s  i t  
was r e a l i z e d  t h a t  almost a l l  d isputes  a r i s i n g  from aocidents  a r e  s e t t l e d  
without the  in te rvent ion  of the judge, Consequently, the  so lu t ion  must 
be simple, p rec i se  and easy to  apply. 

5 The Conference did no t  think i t  could adopt a r u l e  sanct ioning the 
appl ica t ion  the appl ica t ion  of the law of the  place of the accident 
without exceptions. In c e r t a i n  cases ,  converging f a c t o r s  po in t  t o  the  
app l i ca t ion  of a law o ther  than t h a t  of t he  place of the t o r t ,  Special  
provis ions  were thought necessary t o  sanct ion the  app l i ca t ion  of t h a t  law, 
These exceptions,  which represen t  a new contr ibut ion t o  the so lu t ion  of 
the conf1ic.t of laws a r i s i n g  from non-contractual l i a b i l i t y ,  a r e  s e t  out  
i n  a r t i c l e s  4 ,  5 and 6. 

5.1 In  the d r a f t  Convention of the Special  Commission, the  exceptions 
were e s s e n t i a l l y  founded on the exis tence of a common residence of the 
p a r t i e s  involved i n  a country other than t h a t  i n  which the accident  
occurred, The f i n a l  t e x t ,  whi l s t  r e t a i n i n g  the c r i t e r i o n  of habi tua l  
res idence a s  a subs id ia ry  l i n k ,  gave preference t o  the place of r e g i s t r a t i o n  
of the vehic le  or  %el:icles, The advantage of t h i s  c r i t e r i o n  i s  t h a t  i t  i s  
easy t o  a s c e r t a i n  and i t  u n i t e s  a number of connecting f a c t o r s .  Indeed, 
usua l ly ,  the  country of r e g i s t r a t i o n  will. coincide with t h a t  of the habitu- 
a l  res idence of the d r ive r  and the owner and with the s e a t  of the in- 
surance company, 

It was, however, thought necessary to r e t a i n  habi tua l  res idence a s  a 
supplementary c r i t e r i o n .  On the one hand, the place of r e g i s t r a t i o n  is 
only taken i n t o  account i f  i t  coincides with the habi tua l  residence. 
e i t h e r  of the owner o r  of the d r ive r  of the vehic le ,  If there  is no such 
concordance, the place of r e g i s t r a t i o n  would r e a l l y  be void of any s i p  
a i f i cance  a s  a connecting f a c t o r ,  On the other  hand, habitual. res idence 
has some relevance with r e spec t  t o  passengers and persons present  a t  the 
scene of the  accident  ou ts ide  the vehic le  or  veh ic les ,  A s  regards  the 
last-mentioned persons, t h e i r  hab i tua l  residence mast coincide with the 
place of r e g i s t r a t i o n  fo r  an exception to  be made t o  the  appl ica t ion  of 
the l e x  l o c i ,  A s  t o  the passenger who is  the victim of an accident ,  the 
law of the country of r e g i s t r a t i o n  w i l l  not  rep lace  the law of the place 
of t he  accident, i f  the  passenger had h i s  hab i tua l  res idence i n  t h a t  
country. 

5.2 The Convention f u r t h e r  d i f f e r s  from the  d r a f t  Convention of the 
Special Commission i n  t h a t  i t  does not  deal  separa te ly  with the t ransport  
of persons, The d r a f t  Convention contained an a r t i c l e  on gra tu i tous  
t ranspor t  and another on non-gratuitous t r anspor t ,  thus drawing a dis-  
t i n c t i o n  between the i n t e r n a l  r e l a t i onsh ip ,  t h a t  is the r e l a t i onsh ip  be- 
tween the t ranspor te r  and the  t ransported person, and the  ex te rna l  



r e l a t i o n s h i p ,  thx t  i s  the r e l a t i onsh ip  f o r  example between the person 
in s ide  the vehic le  and .the person outs ide ,  By these r u l e s ,  the  d r a f t  
Convention prescr ibed the appl ica t ion  of d i f f e r e n t  laws, f o r  example t o  
r e g u l a t e t h e  case between a  passenger and h i s  d r iver  on the one hdndg 
and t h a t  of the  passenger and the dr iver  of another vehic le  on -the other  
hand, even i f  a l l  these  persons were invc lved . in  the same accident ,  This 
p1ural.i-ty has not  been main.tained i n  t he  d e f i n i t i v e  t e x t  of the Convention 
which is  more marked 'by a  reinforcement of the  p ~ i n c i p l e  of u n i t y ,  The 
same c o n f l i c t s  r u l e  r egu la t e s  i n t e rna l  and external  r e l a t i onsh ips  and 
a l l  co--authors a r e  governod by the same law a s  regards  t h e i r  1 i a b i l i . t ~  
towards each separate  vic t im.  Any other so lu t ion  would have made d iv i s ion  
of l i a b i l i t y  impracticable,  On the other  hand, i f  there  a r e  several  
vic t ims,  the appl icable  law i s  determined separa te ly  f o r  each of them, 
Indeed, the  law governing each vic-tin! may be determined separa te ly  from 
t h a t  govemi.ng the o ther  vic t ims,  even i f  -the other  vic t ims appear before  
the same cour t ,  This solut ion4 has the advantage t h a t  i t  f a c i l i t a t e s  
fo re seeab i i i t y ,  f o r  each vict im i s  able  to  conoentrate on h i s  own claim 
without having to  enquire whether other  vic t ims intend to  claim or not  
and without having t o  invos t igc te  t h e i r  respec t ive  habi tua l  res idences ,  

The discontinuance of the spec ia l  treatment of t ranspor t  of persons has ,  
i n  comparison wj.th the d r a f t  Convention, brought about the increased im.- .  
portanoe of the --.- l ex .  looi . ,  

5.3 i n  l ay ing  down the exceptions to  the  appl ica t ion  of the &ex l o c i ,  
the Conventi0.n d i s t inguishes  between damage t o  persons and. ,vehicles,  
which i s  d e a l t  wi-th i n  a r t i c l e  4 ,  and damage t o  'goods, d e a l t  with i n  
a r t i c l e  5 ,  

5.4 In  view of the complexity of the subject-matter, it was necessary 
i n  .ar- t ic le  4  -to separa te  d i f f e r e n t  hypo-theses, s t a r t i n g  with the s implest  
so a s  - to  l ead  up -to the most complex, 

i i r t i s l e  4 a envisages the case where a  s ing le  vehic le  is involved i n  an 
accident  .&Kd i s  regis- tered i n  a  S t a t e  other  than t h a t  i n  which the acoi-- 
dsxt occurred, In  t ha t  case the i n t e rna l  law of the S t a t e  of r e g i s t r a t i o n  
appl ies  t o  the  i s sue  of l i a b i l i t y  

-- -towards the d r ive r ,  owner or  any other  person having control  of o r  
an i n t e r e s t  i n  the vehic le ,  i r r e speo t ive  of t h e i r  hab i tua l  res idence ,  

- towards a  victim who is  a  passenger whose habi tua l  residenoe i s  i n  
a S t a t e  other  than t h a t  where the accident  occurred., 

- towards a  victiin who i s  outs ide the vehicle  a t  the place of the  
accid-en-t and whose habi tua1,res idence i s  i n  the S-tate of reg is -  
t r a t i o n .  

A r t i c l e  4  b  dea ls  with t.he s i t u a t i o n  where several  velzicles a r e  involved 
i n  -the accydent, i n .  t h i s  case the r u l e s  of a f - t i c l e  4 2 only a p p l i  i f  
a l l  the veklioles a r e  r e g i s t e r e d  i n  the same S t a t e ,  Thus there  1nu.s-t be  
u n i t y  of r e g i s t r a t i o n  t o  avoid the appl ica t ion  of t he  l e x  l o c i ,  

4  See B a t i f f o l ,  "La On~iBmo session de l a  Conf6rence de La Iiaye de d r o i t  
i n t e rna t iona l  pr ivg",  Revue c r i t i q u e  de & o i t  in- ternat ional  p r s ,  1969, 
' P .  233, and Loussouarn,, "La Convention de La Eaye sur  l a  l o i  appl i -  
Gable i n  mati6re d 'acoidents  de l a  c i r c u l a t i o n  -routiBrcui Clunet, 
7969, P. 17. 



A r t i c l e  4. 2 appl ies  when one or  more persons outs ide the vehic le  o?? 
vehic les  a t  the  plaoe of the  accident  a r e  involved i n  the  accident  and 
may be l i a b l e .  In  t h i s  case exception i s  only made t o  the l e x  l o c i  i n  
favour of the law of the S t a t e  of r e g i s t r a t i o n  i f  a l l  these persons 
had ( o f f i c i a l  textr  have) t h e i r  hab i tua l  res idence i n  t he  S t a t e  of 
r e g i s t r a t i o n  of the vehic le  o r  veh ic les  involved i n  the  acc ident ,  

5.5 AS regards  damage to  goods, a r t i c l e  5 dis t inghuishes  between goods 
ca r r i ed  i n  the  vehic le  and goods ou ts ide  the vehic le ,  Carried goods 
a r e  divided i n t o  two ca tegor ies  depending on whether the  goods belong 
t o  the passenger - i n  which case the i s sue  of l i a b i l i t y  i s  governed by 
the same law a s  t ha t  determining the l i a b i l i t y  towards the passenger 
- or  on the other  hand belong to  another person, In  the  l a t t e r  case,  
the  same r u l e s  w i l l  apply a s  those which govern the l i a b i l i t y  towards 
the owner of the  vehic le ,  A s  f o r  the l i a b i l i t y  f o r  damage to  goods. 
outs ide the vehicle  o r  veb ic lcs ,  the l o c a l  law w i l l  i n  the main apply, 
except a s  regards  the personal belongings of the v ic t im,  which a r e  
governed by the law which determines the l i a b i l i t y  towards the victim 
f o r  physical  damage. 

5.6 I n  the ease of veh ic les  which have no r e g i s t r a t i o n  o r  wh?se reg is -  
t r a t i o n  is meaningless, the i n t e rna l  law of the  S t a t e  i n  which they a r e  
hab i tua l ly  s t a t i oned  rep laces  by v i r t u e  of a r t i c l e  6 t h a t  of the  S t a t e  
of r e g i s t r a t i o n ,  

6 Aocording t o  a r t i c l e  7 ,  i f  the  appl icab le  law is a law other than 
t h a t  of the place of the accident ,  one must a l l  the same take i n t o  account 
the  laws, r e l a t i n g  to, -the cont ro l  and safe-ty of t r a f f i c  which were i n  force  
a t  the place and time of the  acoident.  

7 A r t i c l e  8 specifies the scope of the applj-cable l a x ,  The Conference 
decided t o  accord the widest  possible  f i e l d  of appl ica t ion  to  the appl i -  
cable  law, h11 mat ters  which c i v i l  law assigns to  the realm of t o r t i o u s  
l i a b i l i t y  f a l l  within t h i s  f i e l d ,  Thus the appl icable  law determines 
for  example' the  b a s i s  and ex ten t  of l i a b i l i t y ,  the grounds fo r  exemption 
from l i a b i l i t y ,  any l i m i t a t i o n  of l i a b i l i t y ,  any d iv i s ion  of l i a b i l i t y ,  
the exis tence and kinds of in jury  or  damage which may have to  be ccmpen- 
sa ted ,  the  kinds and ex ten t  of damages, the ques-tion whether a. r i g h t  to  
damages may be assigned or  i nhe r i t ed ,  the parsons who have suf fe red  
damage and who may claim damages i n  t h e i r  own r i g h t ,  the l i a b i l i t y  of a 
p r inc ipa l  f o r  the  a c t s  of h i s  agent or of a master f o r  the a o t s  of h i s  
servant ,  the r u l e s  of p rescr ip t ion  and l i m i t a t i o n ,  including r u l e s  r e -  
l a t i n g  t o  the  commencement of a period of p rescr ip t ion  o r  l i m i t a t i o n ,  
and the in t e r rup t ion  and suspension of t h i s  period.  

8 h spec ia l  a r t i c l e ,  a r t i c l e  9 ,deals  rii-th the d i r e c t  ac t ion  of a 
victim aga ins t  the insurer  of the person l i a b l e ,  so a s  to  allow the vict im 
t o  take advmtage of such an ac t ion  i n  the g r e a t e s t  poss ib le  number of 
cases,  Such an ac t ion  i s  permitted no t  only when i t  is sanctioned by 
the law appl icable  t o  l i a b i l i t y ,  bu t  a l s o  when i t  is sanctioned by the 
law of the country i n  which the accident  occurred, even i f  t h i s  law i s  
not t he  law appl icab le  to  the  i s sue  of l i a b i l i t y .  In  t h i s  case,  thus ,  
a r e t u r n  to the pr inc ip le  of the app l i ca t ion  of the law of the place of 
the accident  i s  admitted i n  favour of  the d i r e c t  ac t ion ,  F ina l ly ,  i f  
ne i the r  of these laws provides any such r i g h t ,  i t  may s t i l l  e x i s t  if i t  
i s  provided by the law gpvorning the con t r ac t  of insurance,  



9 Following the p r a c t i c e  of the Hague Conference, the "ordxe public" 
provis ion,  r e t a ined  i n  a r t i c l e  10, i s  very l imi t ed ,  and the appl ica t ion  
of any of the laws declared applicable may be refused only when i t  is  
manifest ly  contrary t o  publ ic  pol icy ("ordre p .b l i c " ) ,  

10 The "ordre public" provision was, together with o thers ,  adopted a s  
a s a f e t y  valve,  due regard being paid t o  the requirements of a r t i c l e  1 1 ,  
which s t a t e s  t h a t  t he  Convention i s  a uniform law of p r i v a t e  i n t e rna t iona l  

.-p- 

law without r e s t r i c t i o n ,  Therefore, the appl ica t ion  of a r t i c l e s  1 t o  10 
of the Convention is independent of any requirement oC r ec ip roc i ty .  The 
Convention appl ies  even i f  the appl icable  law is not  t h a t  of a Contracting 
S ta t e ,  

11 A r t i c l e s  12 t o  14 aim to  solve the var ious  problems presented by 
S ta t e s  with no&-~nified l e g a l  systems, - 
11 , l  Ar t i c l e  12 l a y s  down the r u l e  t h a t  any t e r r i t o r i a l  e n t i t y  forming 
p a r t  of a S t a t e  having a non-unified l e g a l  system s h a l l  be considered a s  
a S t a t e  f o r  the purposes of a r t i c l e s  2 t o  1 1  when i t  has i-ts own l ega l  
system, i n  respec-t of c i v i l  non-contractual l i a b i l i t y  a r i s i n g  from t r a f f i c  
accidents .  

I 1  - 2  So a s  t o  avoid S t a t e s  with non-unifled l ega l  systems having to  apply 
the Convention even t o  i n t e r n a l  acc idents ,  a r t i c l e  13 s p e c i f i e s  t h a t  such 
a S t a t e  is not  bound to  apply the Convention to accidents  occurring i n  
t h a t  S t a t e  which involve only vehic les  r e g i s t e r e d  i n  t e r r l t c r i a l  u n i t s  
of t h a t  S t a t e ,  

1 1  " 3  Ar t i c l e  14 contains  a f ede ra l  c lause whereby a S t a t e  having a non- 
un i f i ed  l e g a l  system may declare  t h a t  the Qonvention s h a l l  extend to  a l l  
i t s  l e g a l  systems or only to  one or more of them and may a t  any time 
modify i t s  dec la ra t ion ,  

l 2  Final-ly i t  was thought necessary t o  solve a s  f a r  a s  could be done 
the  problem of c o n f l i c t i n ~ n v e n t i o n s ,  Ar t i c l e  15 thus s t a t e s  t ha t  the 
Conven-tion s h a l l  not  piievail over other conventions i n  spec ia l  f i e l d s  to 
which the Contracting S t a t e s  are  or may become P a r t i e s  and which contain 
provis ions  concerning c i v i l  non-contractual l i a b i l i t y  a r i s i n g  out of a 
t r a f f i c  accident ,  

C Commentar~ a r t i c l e  by a r t i c l e  

Preamble 

1 Followj.ng the p rac t i ce  of -the Hague Conference, the preamble i s  
very sho r t ,  It has two main o b j e c t s ,  The f i r s - t  i s  t o  make it  c l e a r  
t h a t  the  Convention only covers p a r t  of the f i e l d  of t o r t s .  Indeed, 
t h i s  f i e l d  i s  -too v a s t  and heterogeneous 20 be u s e f u l l y  d e a l t  w i - t h i n  
a s ing le  Convention, The Convention only contains r u l e s  t o  solve problems 
of the conf1ic.t of laws r e l a t i n g  to  c i v i l  non-con.tractua1 l i a b i l i t y  
a r i s i n g  from t r a f f i c  acc idents .  The Conference, i n  adop-ting t h i s  l i m i -  ' 
t a t i o n ,  was influenced by the consideration t h a t  these a r e  the mos-t 
f requent  t o r t s  and t h a t  the prac-tical  necess i ty  of f ind ing  a so lu t ion  
to  the  problems of c o n f l i c t  of laws h a s  been made a l l  the more pressing 



by the r a p i d  growth of in te r -S ta te  t r a f f i c .  The subject-matter of f ind ing  
the law appl icable  t o  t r a f f i c  accidents  has the f u r t h e r  advantage t h a t  i t  
is easy to de l imi t  and lends i t s e l f  r e a d i l y  to  u n i f i c a t i o n ,  

2 Seoondly, the preamble shows t h a t  the convention only dea ls  with '  the 
determination of the appl icable  law, A l l  problems of j u r i s d i c t i o n ,  and 
of the recogni t ion and enforcement of judgments i n  cases of t r a f f i c  acci-  
dents  a r e  l e f t  outs ide the Convention, These two quest ions  a r e  regula ted  
by the Convention on the Recognition and Enforcement of Foreign Judgments 
i n  Civ i l  and Commercial Nat ters ,  A first d r a f t  of a convention dea l ing  
with these quest ions ,  which rias drawn up by the Permanent Bureau following. 
d i r e c t i v e s  of a sub-committee during the meeting of the  Special  Commission 
of Apri l  to  May 1968 on t o r t s ,  was n o t  discussed a t  the  Zleventh Session. 

A r t i c l e  1 

1 This a r t i c l e  def ines  the scope of the  Convention, 

2 Taking up the terms of the preamble, a r t i c l e  I s t a t e s  t h a t  the Con- 
vent ion s h a l l  determine the law appl icable  to  c i v i l ,  non-contractual 
l i a b i l i t y  a r i s i n g  from t r a f f i c  accidents .  

2,1 The Convention only dea ls  with the LRW appl icable  t o  @ l i a b i l i t y  
as opposed t o  criminal l i a b i l i t y ,  

then the question arose a s  to  whether the law designated by the Convention 
should s t i l l  be appl ied to  claims brought i n  a criminal cour t  f o r  compen- 
s a t ion  f o r  t o r t i ous  a c t s ,  the  Conference considered t h a t  the appl icable  
law should i n  no way be replaced by another ,  when the vict im or  persons 
cteeriving t h e i r  r i g h t s  from him (ayants  d r o i t )  appear c i v i l l y  i n  a crimi- 
na l  case.  Indeed, tbe l i n k  which a l l i e s  the c i v i l  a c t ion  to  the criminal 
ac t ion  i s  e s s e n t i a l l y  procedural by na ture  and does not take away from 
the c i v i l  ac t ion  i t s  own charac te r .  Consequently, the law which governs 
t h a t  ac t ion  by v i r t u e  of the  Convention shov-ld continue t o  apply even i n  
criminal cour-ts. This so lu t ion  i s  implied i n  the p a r t  of the a r t i c l e  
which reads: " in  whatever kind of proceeding it is  sought to  enforce 
t h i s  l i a b i l i t y " .  The wording i s  very wide and w i l l  even cover the case 
i n  which an ac t ion  f a l l s  to  be adjudged i n  adminis t ra t ive proceedings. 

2,2 In  the f i e l d  of c i v i l  l i a b i l i t y ,  mat ters  a r i s i n g  a r e  customarily 
divided i n t o  two very d i s t i n c t  groups: on the one hand those which r e l a t e  
t o  contractual  l i a b i l i t y ,  on the oth3r hand tnose whioh p e r t a i n  to non- 
cont rac tua l  l i a b i l i t y ,  This separat ion has  a l so  been e f f ec t ed  i n  t h i s  
Convention, whioh app l i e s  only non-contractual l i a b i l i t y ,  

The term employed means t h a t  the Convention does not  cover only the c i v i l  
l i a b i l i t y  which a person incurs  f o r  any harm due t o  h i s  f a u l t ,  negligence 
or  l ack  of care  caused to  another ,  b u t  a l s o  l i a b i l i t y  founded on r i s k  
(absolute  l i a b i l i t y ) .  

2,3 As the Convention is  l imi t ed  to  non-contractual l i a b i l i t y ,  the 
problem of charac te r iza t ion  a r r s e s .  The Conrerence d id  not  think it 
wise t o  include a r u l e  on charac te r iza t ion  i n  the Convention; conse- 
quently,  the general c o n f l i c t s  r u l e s  i n  each of the  Contracting S ta t e s  
w i l l  apply t o  t h i s  matter and i n  the major i ty  of cases  the  charac te r iza t ion  
w i l l  bo effected by the law of the m. 



2-4 The disadvantage o f t h i s  so lu t ion  i s  t h a t i t  opens the door.by way 
of d i f f e r e n t  charac te r iza t ions  to  a  varying applicatiorl  of -the Convention 
i n  d i f f e r e n t  count r ies ,  p a r t i c u l a r l y  so i n  the case of t ranspor t  of 
persons. The t r a d i t i o n a l  disti.nc.tions is  t h a t  be-tween grztui-Lous and 
non-gratuitous -transport .  F i r s t l y  a s  regards  g:catuitous t r anspor t ,  which 
presupposes the lack  of a  contraoL between a  t ranspor te r  and the person 
-trarisported, and which thus f a l l s  within the Convention, the r i s k  of a  
varying appl ica t ion  of the Convention does no t  sedn -to be very g roa t ,  
see ing  t h a t  thc  notion of g ra tu i tous  transpor-t does not seem to  d i f f e r  
!~uch i n  one country from another,  For there  t o  be gratuitous transpor-t ,  
the t ransported person must a s  a  r u l e  have been taken i n t o  the vehic le  
"out of kindness and gra.tuitousiy" ("par co!nplaisance e t  gratui-tement", 
k r t i o l e  59 of the  Swiss Federal Law on Road T:caffic). In  Fome countr ies  
t h i s  c r i t u r i o n  is  vory s t r i o . t l y  adhered -to, while i n  o the r s  oertaj-n 
tra,nsport  which is  not e n t i r e l y  f r e e  i s  considred to  be g ra tu i tous ,  f o r  
exanlplo the transp0r.t of a  person wbo shares  tile expenses of the t rans-  
po r t  . 

Wnen one considers non--gratuitous t r anspor t ,  views tend t o  d i f f e r  t o  o 
grea t e r  extent . .  This notion i s  -the opposite of the notion of g ra tu i tous  
t ranspor t .  For there  t o  be non-gratuitous t ranspor t ,  a  con t r ac t  must 
have been concluded be-tween the person l i a b l e  and the vict im.  

The typ ica l  case of non-patui-tous t ranspor t  is a  bus journey. As a 
r u l e ,  a  con t r ac t  of car r iage  e x i s t s  when ne i the r  of -the par - t ies  intends 
to perform a se rv ice  g-ratui-tously, I f  there  is  ?A express c lause r e -  
l a t i n g  t o  l i a b i l i t y ,  i - t ,  seems t o  be genera l ly  admit-ted t h a t  such l i a -  
b i l i t y  i s  con.tractua1 and consequently f a l l s  outs ide the Convention, 
In  o ther  cases ,  there  may be l e s s  uniform i n t e r p r e t a t i o n ,  For example, 
i n  f i a n c e ,  a s  the l i a b i l i t y  of the  .non-gmtuitous t ranspor te r  i s  
considered t o  be cont rac tua l ,  even i n  the  absence of an express c lause ,  
a  French judge would no-t apply the Convention to  t h i s  po in t ,  In  other  
cou.ntries,  the  Convention w i l l  be appl ied ,  a s  the l i a b i l i t y  w i l l  be 
considered t o  be t o r t i o u s ,  Yet other  l e g a l  sys%ems would give a  ohoice 
between t o r  t i ous  and cont rac tua l  l i a b i l . i t y  and would allow '&he victim 
t o  r e l y  e i t h e r  on the law of the con t r ac t ,  i f  he chooses to  invoke oon- 
t r a c t u a l  l i a b i l i t y ,  or  -the law designated a s  appl icable  by the Convention, 
i f  he invokes the - tor t ious  l i a b i 1 i . t ~  o:E' the de:Pendant, F ina l ly ,  o ther  
l e g a l  systems allow the viotim -to r e l y  siinultaneously on the two laws 
( f o r  example Swiss law).  

'This divergence may, i n  a  l imi t ed  sphere,  br ing about E limping appl i -  
ca t ion  of the  Convention which would t o  a  l imi t ed  ex ten t  give r e i n  t o  
"forum shopping" by the vict im,  However, i t  must be emphasized t h a t  
these drawbacks soem to  be more theo re t i ca l  than p r a c t i c a l ,  Further-- 
more they a r e  i nev i t ab l e ,  a s  long a s  one i s  no t  ready t o  impose charac- 
t e r i z a t i o n s  on na t iona l  judges. The Convention would, moreover, l o s e  
a  g rea t  deal  of i . t s  p r a c t i c a l  e f f e c t ,  i f  the  car r iage  of persons o r  goods 
W- excluded from i t s  soope. 

2.5 The ques-tion as  t o  whether p a r t i e s  may choose the appl icable  law 
is  not  s e t t l e d  by the Convention. It thus depends on the  law of the '  
forum to  determine whether a  cont rac t '  designating the  appl icab le  law 
w i l l  have the e f f e c t  t h a t  a l l  the re la - t ionsh ips  be-tween the p a r t i e s  be- 
come cont rac tua l  or  i n  any case governed by the law of the  oont rac t ,  or  
whether on the other  hand son~c p a r t  of t h e i r  r e l a t i onsh ip  may be non- 
contraotual  aind thus governed by the r u l e s  of -the Convention, notwi-th- 
stainding the choice of the p a r t i e s ,  The law of -the forum must a l s o  



s t i p u l a t e  whether l i t i g a t i n g  p a r t i e s  i n  a non-oontractual claim may, 
a f t e r  the accident ,  agree on the law t o  be appl ied,  and whether such an 
agreement must be made expressly  o r  whether i t  may be made impliedly. 

2,6 The Convention is  not incompatible with the system of the i n t e r -  
na t iona l  card of insurance,  the so-called "green card",  This system only 
c r ea t e s  an undertaking on the p a r t  of the insurer  to  cover the  l i a b i l i t y  
of the insured person towards t h i r d  p a r t i e s ,  insofar  a s  such l i a b i l i t y  
i s  determined by the law which i s  deemed appl icable  i n  the p a r t i c u l a r  
case ,  

2 , 7  The Convention does not take any pos i t ion  on the so-called problem 
of accumulation of cont rac tua l  and t c r t i o u s  l i a b i l i t y ,  Consequently, 
if according t o  the  law of the forum, the vict im has the choice between 
a cont rac tua l  ac t ion  and a t o r t i ous  ao t i cn ,  he may make h i s  choice between 
these two types of l i a b i l i t y .  Thus,. i f  the law of the con t r ac t  adequate- 
l y  compensates the v ic t im,  he w i l l  ohoose to  sue i n  con t r ac t ;  on the 
other  hand, i f  the con t r ac t  includes a l imi t a t i on  of l i a b i l i t y ,  the 
Convention w i l l  apply to  determine the appl icable  law i n  a t o r t i ous  
ac t ion ,  

3 The second paragraph def ines  the term' t r a f f i c  "accident" ,  

3.,1 The concept of acc ident  has n o t  been defined. The word should be 
taken to  bear i t s  usual meaning, t h a t  i s  t o  say an occurrence occasioning 
damage, 

If the baggage of a passenger i s  l o s t  during car r iago" , th i s  w i l l  not  be 
considered t o  be a t r a f f i c  acoident,  This case f a l l s  ou ts ide  the scope 
of the Convention, 

3.2 The Convention only dea ls  with rqad t r a f f i c ,  thus excluding a i r ,  
r a i l ,  r i v e r  and. maritime t r a f f i c .  Such t r a f f i c  is a l ready  d e a l t  with 
by a number of conventions which almost t o t a l . 1 ~  exc1ud.e the p o s s i b i l i t y  
of c o n f l i c t s  of law a r i s i n g  out  of t o r t s  i n  these f i o l d s .  F'urthermore, 
following p a s t  p rac t i ce ,  the Hague Conference r e f r a i n s  from i n t e r f e r i n g  
with the work of more spec ia l ized  organizations.  

It should be noted a t  t h i s  s tage  t h a t  the  r e l a t i onsh ip  between t h i s  
Convention and other conventions which deal  with c i v i l  non-con-bractual 
l i a b i l i t y  a r i s i n g  from t r a f f i c  accidents ,  bu t  i n  p a r t i c u l a r  f i e l d s ,  i s  
governed by a r t i c l e  15, That a r t i c l e  s t a t e s  t ha t  the  Convention s h a l l  
not p reva i l  over other  conventions i n  spec ia l  f i e l d s ,  

3.3 The word "involves" ('km accident  whioh involves one o r  more vehicle$') 
was chosen so a s  not  t o  r e s t r i c t  the appl ica t ion  of t h i s  Convention t o  
the case i n  which a vehicle  i s  the ac t ive  cause of the  accident ,  The 
Convention therefore  covers damage sus ta ined  or caused by a passive vehi- 
c l e $  thus i t  w i l l  a l so  apply to  damage i n f l i c t e d  upon a passive vehic le  
by a pedes t r ian ,  an animal o r  an ob jec t  o r ,  conversely, by a passive 
vehicle  on a road-user, It w i l l  be seen t h a t  the d e f i n i t i o n  is  wide., 

3.4 The concept of "vehicle" i s  a l s o  wide, and i t  includes  any means 
of locomotion, whether motorized o r  n o t ,  Damage may therefore  be done 
by a motorized vehic le ,  a b icyc le ,  a s ledge,  a perambulator, a t r a i l e r ,  
even i f  i t  i s  not  a t tached  to  a vehic le ,  e t c .  The same appl ies  t o  a 
horse-drawn car r iage  o r  t o  an animal, a s  long a s  i t  can be considered 
a s  a moans of locomotion, t h a t  i s  to  say a s  long a s  i t  is used f o r  the  



ca r r i age  of a person or thing,  Thc Convention a l s o  extends to  accidents  
involving a. vehicle  per ta in ing  to  a ra i lway,  i f  i t  a f f e c t s  road t r a f f i o ,  
a s  i n  the case of damage caused by a trarn o r  t r a i n  on a l eve l  crossing,  
A for-tio& t r o l l e y  buses,  which do not  proceed on r a i l s ,  bu t  fol low 
overhead wires ,  f a l l  within the scope of the Convention, The terms used 
would a l s o  i n  the f i b r e  cover hovercraf t s  moving over the ground, 

3.5 The accident  must be connectad with t r a f f i c ,  This concept has no t  
been definod. It means as a r u l e  t h a t  one of the vehic les  or  one of the 
persons involved i n  the accident  should be i n  motion. Eiowever, i t  was 
r e a l i z e d  tha-t the concept could a l so  cover a vehic l r  parked on a publ io  
highway. The Convention a l s o  appl ies  t o  the case i n  which damage occurs 
beyond the publ ic  highway, f o r  example when a vehicle  leaves  the road 
arid causes damage to  a house, The terrn " t r a f f i c  acciden-t" a l s o  includes 
damage caused by s tones  thrown up by a ve11.iole aga ins t  an adjoining house. 
On the o tha r  hand, the Conven-Lion w i l l  not  apply to  darnage caused by 
r i o t e r s  s toning parked cars  or  by an explosion i n  a s t a t i ona ry  booby- 
trapped car .  

The term "conneoted with t r a f f i c "  therefore  has a wide meaning, and the 
Conference expected t h a t  i t  would. b6 given a generous i n t e r p r e t a t i o n ,  
'The term does no-L imply the requirement of a chain of causation.  

3.6 When defining the place of the acc ident ,  the Conference took note 
of a r t i c l e  2 ,  paragra,ph 1 of the f i r s t  Annex t 0  thb European Convention 
on Compulsory Insurance aga ins t  Civi l  L i a b i l i t y  i n  r e spec t  of 810tor 
Vehicles, The t e x t  of the Iiague Conferonce, following t h i s  provis ion,  
r e f e r s  t o  - t r a f f i c  "on -the publ ic  hi.ghway, i n  k~ounds  open t o  the publ ic  
or  i n  p r iva t e  grounds t o  which cor-tain persons have a r i g h t  of access",  
This enumeration covers p r a c t i c a l l y  everywhere t h a t  a veh ic le  may be ,  
f o r  example, i n  po r t s ,  re i lway s t a t i o n s ,  courtyards,  ins ide  f a c t o r i e s  
or  shops, on oamping-grounds and o-thor places  which people a r e  permitted 
t o  frequcrit,  This d e f i n i t i o n  a l so  appears -to cover an accident  occurring 
i n  a s t r e e t ,  t o  which vehic les  have no r i g h t  of en t ry ,  

Ar t i c l e  2 

1 This a r t i c l e ,  i n  i t s  s i x  sub-paragraphs oxcludes c e r t a i n  met iers  
from the scope of thc  Convention. 

2 In  sub-paragraph 1 ,  the Conven-tion is  s a i d  not to  apply to  the  & 
b i l i t y  - of manuf~c tu ro r s ,  s e l l e r s  or  r e p a i r e r s  of veh ic l e s ,  It was 
thought t h a t  the p a r t i c u l a r i t y o f  t h i s  type of l i a b i l i t y ,  which c a l l s  
t o  mind thc American concept of p r o d u o t s ~ l i a b i l i - t y ,  n i l i t a - t e s  aga ins t  
the Converition on T r a f f i c  Accidents applying a1 so to  t he  l i a b i l i t y  of 
manufacturers of motor vehic les  f o r  damage caused by f a u l t s  i n  t h e i r  
products,  e t c .  Mor~eover, i t  should be pointed out t h a t  the.  Eleven'ch 
Session requested the Netherlands Commission and the Permanent Bureau 
t o  examine the d e s i r a b i l i t y  of p lac ing  tho l i a b i l i t y  of manufacturers 
f o r  t h e i r  procluots i n  p r i o r i t y  on the agenda of the Twelfth Session or  
of a following Session, 

This exclusion appl ids  not only to  -the l i a b i l i t y  of the manufaoturer of 
the car  i t s e l f ,  bu t  a l so  to  the l i a b i l i - t y  of the manufaoturer o r  s e l l e r  
of a p a r t  of the vehic le ,  f o r  example 'the t y re  manufaoturer, 



3 Sub-paragraph 2 of t h i s  a r t i c l e  provides t h a t  the Convention does 
no t  apply to  the  ~ e s p o n s i b i l i t y  of the owner, or  of any other  person, 
fo r  the  maintenance of a  way open t o  t r a f f i o  or  f o r  the s a fe ty  of i t s  
users .  Seeing t h a t  i n  the  majority of cases  t he  r e s p o n s i b i l i t y  f a l l s  
on a  S t a t e  publ ic  s e rv i ce ,  or a  publ ic  body or  a  publ ic  concessionary, 
i n  which case one cannot conceive any other  law applying than t h a t  of 
the S t a t e  where the accident  occurred, i t  was thought pre fe rab le  to 
leave t h i s  quest ion outs ide  the Convention, 

The s:?cond p a r t  of t h i s  sentence was added so a s  t o  cover the case i n  
which the person l i a b l e  to  maintain the way is  not  the  owner, f o r  example 
a  tenant ,  or  a  usufructory eta,> 

The p a r t  of the sentence which r e f e r s  t o  "-l;he s a fe ty  of i t s  users"  takes  
note of the s i t u a t i o n  i n  some count r ies ,  such as  the Federal Republic of 
Germany,where l e g i s l a t i o n  makes the d i s t i n c t i o n  between r e s p o n s i b i l i t y  
f o r  t he  maintenance of the road and the r e s p o n s i b i l i t y  f o r  i t s  sa fe ty ,  

4 Ry v i r t u e  of sub-paragraph 3, the Convention does not  apply to  
v icar ious  l i a b i l i t x ,  with the exception of the l i a b i l i t y  of the owner 
of a  vehic le  or  of the  p r inc ipa l  or  of a  master, The Conferenoe con- 
s idered  i t  inopportune t o  deal  with t h i s  matter i n  the Convention, 
e spec i a l ly  a s  the  quest ion of the l i a b i l i t y  of paren ts  f o r  the a c t s  of 
t h e i r  ohi ldren or  of the husband f o r  h i s  wife,  e t c ,  is  c lose ly  r e l a t e d  
t o  family law. 

4.1 The not ion of  v icar ious  l i a b i l i t y  is not defined i n  the  Convention, 
The -term used has been borrowed from the c l a s s i f i c a t i o n  of a r t i c l e  1384 
of the French Civ i l  Code, which r e f e r s  i n  pa r t i cu l a r  to  the l i a b i l i t y  of a  
f a t h e r  o r  mother f o r  the  a c t s  of t h e i r  ch i ldren ,  the  l i a b i l i t y  of pro-. 
f e s s o r s ,  i n s t r u c t o r s  and direc- tors  of hol iday camps f o r  ch i ldren  confided 
i n t o  t h e i r  ca re ,  to  i i a b i l i t y  of craftsmen fo r  the a c t s  of t h e i r  ap- 
pren t ices  and the l i a b i l i t y  of masters and p r inc ipa l s  for  the  a c t s  of 
t h e i r  se rvants ,  The charac te r iza t ion  of t h i s  concept w i l l  be e f f ec t ed  
according to  the general  c o n f l i c t  r u l e s ,  t h a t  i s  t o  say,  u sua l ly  by the 
law of the forum, on the b a s i s  of the examples given, 

4*2 Dealing with the p a r t i c u l a r  matter of the --W l i a b i l a  of parents  f o r  
damage caused by t h e i r  ch i ldren ,  the Conferenoe considered t h a t  such -- 
l i a b i l i t y  should remain outs ide the scope of the  Convention, even i n  the  
case of those count r ies  where such 1 - i a b i l i t y  was not  considered to be 
v icar ious  l i a b i l i t y .  For example, according -to German law, parents  a r e  
personal ly  l i a b l e  for  t he  lack of supervis ion of t h e i r  childxen, How&ver, 
according t o  French law, parents  a r e  presumed t o  have been negl igent  i n  
the supervision of t h e i r  chi ldren,  bu t  t h i s  presumption can be rebut ted.  
However, both i n  German and i n  French law, parents  a r e  l i a b l e  f o r  damage 
caused by t h e i r  chi ldren,  a s  t h e i r  l i a b i l i t y  caiinot be made out un less  
damage has been caused by the ch i ldren ,  

A l l  quest ions  of s t a t u s  a s  parent or c h i l d  remain outs ide the Convention, 
The law designated by the r u l e s  of the  forum to govern mat ters  of person- 
a l  s t a t u s  w i l l ,  f o r  example, determine the age of majority.  

It should be pointed out  t h a t  a l l  mat ters  per ta in ing  t o  l i a b i l i t y  for  
damage caused by things a r e  within the scope of the  Convention, the 
mos t  p r a c t i c a l  example i n  t h i s  context being the l i a b i l i t y  of an owner 
of an animal f o r  damage caused by i t .  



4.3 The exclusion from the Convention of the l i a b i l i t y  of parents  f o r  
the a c t s  of t h e i r  chi ldren does not  mean t h a t  the Convention w i l l  never 
apply t o  aocidents . . .. . . . .. , . caused . .. . . . by 'chi lbren,  . ' Suchaccid&nIis . .  a r e  c o v e ~ e d  by 
the   on vent ion; bu t  the habi tua l  res idence of t h e  pa ren t s  i s  not  to  be . 

, 
taken i n t o  acoount, f o r  example,in the cases  enumerated i n  a r t i c l e  4 g, 
f o r  the purpose of cletermining the law appl icable  to  l i a b i l i t y .  Further- 
more, the law deemed appl icable  by v i r t u e  of the Convention w i l l  not  
r egu la t e  the question a s  t o  whe-ther and .to what ex ten t  parents  are- l i a b l e  
f o r  the a c t s  of t h e i r  chi ldren (nothing however prevents the  coininon law 
from r e f e r r i n g  these questions. to  the  same law).  140reover9 i f  Yne parents  
a r e  the  owners of the  vehic le ,  t h e i r  l i a b i l i t y  could well be covered 
under t h i s  beading. And a l s o  i f  a fx the r  i s  the pr inc ipa l  of h i s  i n fan t  
son, the  provisions of a r . t i c l e  8, No 7 ,  can bo  applied.  

4.4 Seeing t h a t  i n  sozio countr ies  the l i a b i l i t y  of an o$mer of a vehicle  
f a l l s  wi thin the category of v icar ious  l i a b i l i t y ,  i t  was thought necessary 
to  s t a t e  expressly t h a t  the l i a b i l i t y  of an owner - a fundamental p a r t  
of our subjec t  - i s  t o t a l l y  covered by the Convention, 

4.5 The Convention a l s o  app l i e s ,  by way of a derogation to  the exception 
of sub--paragraph 3, -to the l i a b i l i t y  of a p r inc ipa l  o r  master f o r  the  a c t s  
of h i s  agent or  se rvant ,  the  t o r t f e a s o r ,  ?'he appl ica t ion  of the Convention 
t o  the  p r inc ipa l  or, master i s  fu r the r  confirmed by sub-paragraph 7 of 
a r t i c l e  8, A s  t o  the  meaning of pr inc ipa l  and master, see  below un&er 
a r t i c l e  8, paragraph 10, page 3 1 . 
5 Sub-paragraph 4 of a r t i c l e  2 provides t h a t  the  Convention sha l l  no t  
apply t o  _recourse ac t ions  .-- among persons l i a b l e .  

5.1 Notwithstanding the f a c t  tha,t the Convention i s  based on the pr inc i -  
p l e  of the  un i ty  of t he  appl icable  law with r e spec t  to  the  l i a b i l i t y  of 
co-authors of the acc ident ,  cases may a r i s e  i n  ,$hioh the l i a b i l i - t y  of 
d i f f e r e n t '  co-authors may he determined by differcent laws, Such w i l l  be 
the case f o r  exainple if a s  a r e s u l t  of a,% aocident involving many authors  
and many vict,ims, the vict ims br ing an ac t ion  a g a i n s t  di f feren- t  co- 
authors.  In t h i s  case ,  the problem of the law appl icab le  to  recourse 
ac t ions  between the co-authors takes cn such a degree of complexity t h a t  
i t  was considered wise t o  leave it as ide ,  The Conference, i n  adopting 
t h i s  so lu t ion  a l so  took i n t o  considerat ion the f a c t  tha-t the problem of 
r eoowse  ac t ions  between persons l i a b l e  i s  oharac-teriaed a s  quasi-. 
contractual  i n  Common Law count r ies ,  Thus the Convention excludes 
from i t s  f i e l d  of appl ica t ion  a l l  problems of rccou.rse ac t ions  between 
persons l i a b l e ,  even when the l i a b i l i - t y  of the co-authors is determined 
by ono s ing le  law. 

6 A p a r t i c u l a r  problem of recourse  ac t ions  a r i s e s  in. the  roalm of 
insurance. For example there  i s  the case of sub rogawn-  of the  insurer  
to  -tne r i g h t s  of t he  vict im whom he has indemnified, aga ins t  the author ,  
and the case of the reoourse ac t ion  t h a t  the insured person, -Me author 
of .the acc ident ,  h'as aga ins t  h i s  own in su re r ,  when the v ic t im has been 
compensated, A s  a l l  these  questions a r e  of a cont rac tua l  na ture ,  the 
Conimission decided t o  exclude them expressly  from the Convention, This 
exclusion is  s e t  out  i n  sub-paragraph 5 of a r t i c l e  2 ,  

. . 



6,1 Sub-parapaph 6 provides t h a t  the  Convention s h a l l  no t  apply e i t h e r  
t o  kc t i0 .n~  and r e c o u ~ a c t i o n s  by o r _ a q i n s t  soc ia l  insurance i n s t i -  
t u t i ons ,  other s imi la r  i n s t i t u t i o n s  and gub l i c  automobile guarantee funds 
or  to  any exemption from l i a b i l i t y  l a i d  down by the law which governs 
these i n s t i l u t i onsg  a s  i t  i s ,  these cases  i n  general belong t o  the  realm 
of publ ic  law. 

6.2 A s  regards  publ ic  automobile guarantee funds, i t  should be noted 
t h a t  the establishment of such funds is  provided for  i n  a r t i c l e  9 of the 
European Convention on Compulsory Insurance aga ins t  C iv i l  L i a b i l i t y  i n  
Respect of :lotor Vehicles, i n  order  t o  compensate in jured  p a r t i e s  for 
damage caused i n  circumstanoes giving r i s e  t o  a c i v i l  l i a b i l i t y ,  whore 
the ob l iga t ion  t o  be insured has not been complied with or  the  person 
l i a b l e  has no t  boen i d e n t i f i e d  or  where 'ordinary insurance i s  excluded, 
v iz .  when a person has taken control  of the vehicle  e i t h e r  by t h e f t  or 
violence o r  merely wi-thout the consent of the  owner or  person i n  charge. 
However, merely the ac t ions  and recourse  ac t ions  aga ins t  publ ic  auto- 
mo'oile guarantee funds f a l l  outs ide the scope of the  Convention, Pr iva te  
funds, such a s  e x i s t  f o r  example i n  the Federal Republic of Germany and 
i n  Sweden a r e  thus covered by the Convention, 

l This a r t i c l e  l ays  down tho main r u l e  of tho Convention, the appl i -  
ca t ion  of the i n to rna l  law of the S t a t e  where the accident  occurred. 

2 By adopting the c l a s s i c a l  so lu t ion  of the appl ica t ion  of the -- l e x  
l o c i  c o m m i s ~ ~  i n  t o r t i o u s  mat te rs ,  the Convention conforms with the 
present  p rac t i ce  i n  the majority of Member S t a t e s  of the Hague Conference, 
This ru1.e has been o~nf i rmed  e i t h e r  by l e g i s l a t i o n  o r  by case law i n  
the follorving countries: Austr ia ,  Belgium, Czechoslovakia, ~enmark ,  
f i ance ,  Greece, I t a l y ,  Luxemburg, the Netherlands, Norway, Portugal ,  
Spain, Sweden, Switzerland, Yugoslavia and probably a l s o  Finland, I n  
the United S t a t e s ,  the appl ica t ion  of the  l o c a l  law had long been the 
general  r u l e ;  however, the case of Baboock v Jackson 1 2  N. .Y,  2d 473, 
l91 N,E, 2d 279, 240 N.Y.S.. 2d 743 (1963) may have changed the pos i t ion .  

3 In adopting t h i s  r u l e ,  the Conference did not motivate i t s  decis ion 
by theo re t i ca l  considerat ions .  No re fe rence  was made to  the  theory t h a t  
a t r a f f i c  acaident  gives  r i s e  t o  a non-contractual ob l iga t ion  which can 
only be l o c a l i s e d  a t  i t s  source,  t'nat i s  to say the j u r i d i c a l  f a c t  which 
gives  b i r t h  to i t ;  furthermore, the Conference did not countenance the 
idea t h a t  a person i n  a country should be protected aga ins t  i n j u r y  
occurring to  him by the law i n  force  i n  t h a t  country and t h a t  the  person 
l i a b l e  should be subjec t  to  the same duty of compensation a s  a l l  o thers .  
The Conferenoe was r a t h e r  euided by the d e s i r e  to c r ea t e  c l a r i t y  i n  t h i s  
f i e l d  by adopting a r u l e  which would be simple,  c l e a r  and easy t o  apply, 
According t o  the Conference, i t s  work was -to prepare a convention, not  
only f o r  the  a t t en t ion  of judges, bu t  above a l l  f o r  the a t t e n t i o n  of 
the sub jec t s  of the law and the i r  advisers  so t h a t  they could determine 
t h e i r  r i g h t s  with ease a f t e r  the  occurrence of an accident ,  We could 
c i t e  a s  an example a study r ecen t ly  undertaken by Swiss i n su re r s ,  which 
was made known to  the Commission by the Swiss Delegate, M r  Panchaud, 
and which shows tha-t i n  Switzerland 995 cases  out of a thousand of a l l  
accidents  ckusing damage a re  s e t t l e d  without court  in te ; rvent ion,  
Consequently, the so lu t ion  chosen had to be prec ise  and p r a c t i c a l ,  



I n  a r t i c l e  3p the Conference adopted a  standpoint contrary to  the 
tendency, not iceable  tiiainly i n  l e g a l  i i r i t i ng ,  t o  depar t  from the appl i -  
cat ion of tKe:lLx l o c i ,  In  p a r t i c u l a r ,  the Conference proved i - t se l f  
n o t  -to be recept ive  t o  'proposals  to  introduce the p r inc ip l e  of the 
proper law of t'ne t o r t ,  even i n  very res ' , t r ic tod f i e l d s ,  The adopted 
r u l e ,  however, i s  a l so  contrary t o  the syst7:m es tab l i shed  i n  c e r t a i n  
count r ies ,  fo r  example Canada, the Padera1 :ft.epu.i;lio of Germany,' I s r a e l ,  
Japan and the United Kingdom which i n  varying degrees combine the --...- l e x  
l o c i  with the l e x  f o r i ,  - 
4 One of .the advantages of a  convention which i s  l imi t ed  to t r a f f i c  
accidents  is  t h a t  the  &etarmination of -the place r~rhich must be taken 
i n t o  consideration r a r e l y  leads  to  any d i f f i c u l t y .  The place of the 
t o r t i ous  a c t  i s  almost always the same a s  the place where the damage 
occurred Thc exceptional case where the two places  d i f f e r  did not  i n  
the opinion of the Conference ca1.l f o r  any special. provis ion.  In  view 
of t h i s  consideration and seeing tha t  the  place of t1.1e to r t i ous  a c t  i s  
e a s i e r t c  determine i n  the case of t r a f f i c  acc idents ,  the  Conference 
chose it a s  the main c r i t e r i o n  f o r  the d.oterminaticn of -the aapl icable  
law, even i n  those r a r e  cases  where the damage makes i t s e l f  f e l t  e lse-  
where, Et-t t ing t h i s  idea i n t o  words, the Convention r e f e r s  to the 
in-l;c:rnal law of the S t a t e  where the accident  occurred., Let u s  suppose 
t h a t  a  person i s  knocked down by a  c a r ,  no apparent harm is  done, the . . 
vict im r e t u r n s  home, and l a t e r ,  the  consequences of the  accident  make 
themselves f e l t *  the ap:)licable law w i l l  be tha-t of the  place of the 
accident  and no-t t h a t  of -th,? domicile o f  -the vict im,  Similar ly ,  if an 
Austrian is  knocked dorm by a  vehicle  i n  France, the evaluat ion of the 
"dommage moral" suf fe red  by h i s  family r e s iden t  i n  Austr ia  i n  hearing 
the news of the accicl.en-t, wil.1 be c a r r i e d  cu-t according -to French law, 
A~lother somewhat r e s t r i c t e d  example is t h a t  of the  acciirent occurring i n  
Kartelango, i n  Bclgiuni, 1,~here ,a French l o r r y  oarrying gas exploded 
an hundred metres from the Luxemburg f r o n t i e r  causing dainage i n  Luxemburg. 
It was accepted tha t  according to  the Conven-tion, Luxenburg law would not 
be appl ied al-though damage occurred i n  Lurenburg: the t o r t i o u s  a c t  took 
place i n  Belgium. 

5 Ar t i c l e  3 s p e c i f i e s  t h a t  the appl icable  law i s  tne in-tornal law of 
the ' s t a t e  whore the acciden-t occurred, thus the c o n f l i c t  r u l e s  of -the 
law deemed appl icable  by t h i s  a r t i c l e  w i l l  no-t be taken i n t o  oousideration 
and the re  w i l l  be no poss ib le  r e n ~ r c i  to -the law of anc-ther S t a t e .  This 
so lu t ion  corresponds t o  -the general  p rac t i ce  of the i!ague Conference, 
which tends t o  exclude any p o s s i b i l i t y  of ren-roi i n  oonventions which 
aim to  e l iminate  a l l  cc r i f l i c t s  between l e g a l  syaterns, 

6 The Conference confined i t s e l f '  to  reso lv ing  the problem of c o n f l i c t s  
i n  the t e r r i t o r i a l  sphere of appl ica t ion ,  The problem of ten!pcral con- 
f l i c t s  of law was not  solv3d i n  the Convention; according t o  the  general ly  
followed system, t h i s  problen: w i l l  be governed by t r ans i - t c ry  provisions 
i n  the law deemed applicable by the Convention, 

7 It should be notod t h a t  the d r a f t  Convention contained a  spec ia l  
r u l e  to  deal  with the case where -the acciden-t did not occur e n t i r e l y  
within the t e r r i t o r y  of . .a  s ing le  S t a t e .  This was not  the  case i n  which 
the t o r t i c u s  a c t  took place a,t one s i d e  of t h e  f r o n t i e r  and i t s  e f f e c t s  
were f e l t  on the o ther  s ide  ( t h e  a c c i d e n t ' i n  Martelange r e f e r r e d  to  under 
No 4 above) ; t h i s  provis ion d e a l t  ra-ther with an accident  cccuming i n  a  



place  where two laws were appl ied a t  the same time, and i t  was not  
possib1.e to  know which t o  p r e f e r ,  or  even i n  the case of an accident  
which would not be connected with any one coun-try, because i t s  loca l i -  
s a t i on  was undetermined, Such. a case may a r i s e  with an accident  on 
horseback a t  the f r o n t i e r  o r ,  a s  exampled by the Luxemburg exper t ,  with 
an accident  i n  an in t e rna t iona l  l o c a l i t y ,  fo r  example a l o c a l i t y  divided 
be-tween Delgium, Luxemburg and Prance, or i n  a Condominium, f o r  example 
a road belonging both t o  Belgium and to Luxemburg, To deal  with  these 
oases,  the  d r a f t  Convention provided f o r  t h s  appl ica t ion  of the  l ega l  
system whioh was most appropria te  i n  view of a l l  tne circumstances of 
the  accident  (and i t s  consequences). It was however decided not  to  re-  
t a i n  t h i s  provision,  see ing  t h a t  on the one hand these cases  were ex- 
cep t iona l ,  and on t h e ,  o the r  hand t h a t  the provision which was o~ot ivated 
by the concept of the proper law of the t o r t  was obscure and d id  not help 
i n  the determination of the appl icable  law. 

A r t i c l e  4 

1 The Conference d id  not  think i t  poss ib le  to  adopt -the r u l e  sanctioning 
the appl ica t ion  of the l e x  l o c i  d - e l i c t i  cornmissi without providing any 
exception thereto .  For those c a s e s i n  which converging f a c t o r s  po in t  t o  
t he  appl ica t ion  of a law o ther  than t h a t  of the place of the t o r t ,  the 
Conference deemed i t  r i s e  t o  s e t  up spec i a l  provisions t o  sanction the 
appl ica t ion  of t h a t  law, These excep-ticns, making a new contr ibut ion to  
the so lu t ion  of the  c o n f l i c t  o f  laws i n  the realm of non-contractual l i a -  
b i l i t y ,  appear i n  a r t i c l e s  4 ,  5 and. 6.. 

2 In  the d r a f t  Convention, the exceptions were e s s e n t i a l l y  based on 
the exis tence of a common residence between the persons involved i n  a 
country other  than t h a t  i n  which the accident  occurred. This so lu t ion  
however proved t o  be too complicated, Indeed i-t would be d i f f i c u l t  to  
determine the appl icable  law according to  the habitual. res idence of so 
many d i f f e r e n t  persons, such a s  the d r i v e r ,  the ourner, the h i r e r ,  the 
passenger, e t c .  

3 To c l a r i f y  and limit the exoeptions, i t  was decided to  adopt the  
place of r e g i s t r a t i o n  of the vehic les  involved i n  the accident  a s  the 
fundainental c r i t e r i o n  of the exceptions,  The advantage of the place of 
r e g i s t r a t i o n  is  tha t  a s  a c r i t e r i o n  f o r  de-termining the appl icab le  law 
i t  i s  e a s i e r  to  use than habi tua l  res idence ,  T4oreover, t he  S t a t e  of 
r e g i s t r a t i o n  of the vehic le  w i l l  a s  a r u l e  coincide with t h a t  of the 
habi tua l  residence of the d r ive r  and owner and a l so  with the s ea t  of 
the insurance company. The c r i t e r i o n  of r e g i s t r a t i o n  therefore  has the 
advantage of represent ing the plane on which a number of connecting 
f a c t o r s  converge. 

Yet a s  r e g i s t r a t i o n  i s  a purely formal c r i t e r i o n ,  i t  was thought neoessary 
to  r equ i r e  i n  c e r t a i n  cases the addi t ion  of the r e a l  c r i t e r i o n  of habi tua l  
res idence.  Thus a s  appears from the l a s t  p a r t  of a r t i c l e  6,  the aim of 
which is  to  put as ide a11 r e g i s t r a t i o n s  i.rhich a r e  meaningless, the c r i -  
t e r ion  of registra-Lion i s  only r e l evan t  i f  i-t coincides with the habi tua l  
res idence of e i t h e r  the owner, o r  the person i n  possession or cont ro l ,  or 
the dr iver ,  of the vehicle .  

It was fu r the r  considered necessary to  re t : r in  habi tua l  res idence a s  a 
connecting fac tor  to  a c e r t a i n  ex ten t  a s  recards  persons whose connection 
with the vehicle  a r e  f o r t u i t o u s  o r  non-existent, a s  for  example passengers 
and persons outside the vehic le  a t  the  scene of the acciden-to In  r e spec t  
t o  these  l a t t e r  persons, t h e i r  hab i tua l  residence must ooincide with t h a t  



of the Sta-te of r e g i s t r a t i o n  of the vehic le  f o r  an exception to  be made 
to  the appl ica t ion  of the l e x  l o c i .  The habi tua l  res idence of a  passenger 
who i s  a  victim of the accident  is  only taken i n t c  account i n  the determi- 
na t ion  of the appl icable  law i f  i t  i s  t h a t  of the country i n  which the 
accident  occurred, I n  t h a t  case ,  the 'habi tual  res idence counterbalances 
the f a c t  of r e g i s t r a t i o n  i n  another country and the case is  brought back 
to  the  sphere of a p ~ l i c a t i o n  of the l e x  l o c i .  

-W- 

On the o ther  hand, -the :? r iver ,  the person i n  con t ro l ,  an owner of the 
vehicle  and any other person having a  r i g h t  to  the vehic le ,  a r e ,  without 
prejudice to  a r t i c l e  6 ,  a s  a  ru3.e i :?entif iad wi-th -the vehic le ,  

4 The d r a f t  Convsn-tion drawn up by the Special Ccinrnission proposed 
spec ia l  provis ions  to  be made f o r  non-contraotual l i a b i l i t y  i n  the realin 
of t r anspor t  of pezsons* These provis ions  which appeared i n  a r t i c l e  4 
(g ra tu i tous  t r anspor t )  and 5 (non-gratuitous t r anspor t )  - ( s ee  a l so  
a r t i c l e  1 No 2..0, a'bove, page 8 ) - drew a dis t incLion between the in- 
t e rna l  r e l a t i o n s h i p ,  t h a t  i s  to  say the r e l a t i onsh ip  between the t rans-  
po r t e r  and the transported person, and the external  re la t ions l i ip ,  t h a t  
i s  t o  say the r e l a t i onsh ip  between 
several  veh ic les  involved i n  the accident  or  between a  d r ive r  and the 
passenger of another vehic le  or  between the dr iver  and a  pedestr ian.  By 
reason of these prcovisions, tne &af-t Conven-Lion would apply a  d i f f e r e n t  
law, f o r  exanple t o  a  case between a  passenger and h i s  d r ive r  on the one 
hand, and t o  the passenger and the dr iver  of another vehic le  on the other  
hand, even i f  a l l  the persons were involved i n  ths  same acciden-t. 

This p l u r a l i t y  of appl icable  laws did not  f i nd  i t s  way i n t o  the f i n a l  
t e x t  of  the  Convention, whioh i s  more pervaded by the p r i n c i p l e  of 
un i ty .  Special  provisions on -transport  have been l e f - t  out and the same -- 
c o n f l i c t  r u l e s  govern both ex te rna l  and i n t e r n a l  re la - t ionsh ips ,  So -the 
l i a b i l i - t y  of a l l  persons invo:Lved i n  one and the samc aocid.ent towards 
the vict im i s  govbrned by the same law. Howevor, fox p r a c t i c a l  purposes, 
the pr ino ip le  of u n i t y  has 'been l imi t ed  -to the r a l a t i onsh ip  between the 
oo-..authors of .the t o r t  and each p a r t i c u l a r  victim. If there  a r e  several  
viot ims,  the appl icable  law i s  determined separa te ly  f o r  each of them, 

5 In  t h i s  way a r t i c l e  4 provides f o r  the? excep%ions t o  the  general  
p r inc ip l e  of the  applica-tion o:? the law of the S t a t e  i n  whioh thd accident  
ocourred, Together with a r t i c l e  5, i t  makes t h e  most o r ig ina l  cont r ibu t ion  
of the  Convention, i n  providing a  so lu t ion  to  the disadvantages enoountered 
i n  applying the l o c a l  law when al l .  p a r t i e s  i n  an acoident a r e  connected 
with a  coun-try other than -that i n  whioh tne aocident occurred, The idea.  
i s  simple b u t  i - t s  operation proved t o  be more d i f f i c u l t  due -to the oom- 
p 1 e x j . t ~  of the subject-matter. Various hypotheses had to  be separated 
s t a r t i n g  with the s implest  and working through to  t h e  most complica-ted.. 
The a r t i c l e  therefore  dea ls  separaLely with the cases f i r s t l y  where one 
s ing le  vehiole is involved,  then where several  veh ic les  a r e  involved, 
and l a s t l y  where persons presen t  a t  the scene of the acoident bu t  ou ts ide  
the vehic le  or  veh ic les  a r e  involved i n  Lhe accident .  

6 A r t i c l e  4 dea ls  only with l i a b i l i t y  Tor damage done t o  persons or  
veh ic l e s ,  while a r t i c l e  5,  a s  we s h a l l  s ee ,  deals  with l i a b i l i t y  f o r  
mater ia l  damage. 

7 k t i o l e  4 r e f e r s  t o  vehic les  or persons involved i n  the accident ,  



5 7,1 The word "impliqu6" can have two meanings i n  b e n c h  . One meaning 
of the word would introduce the concep-d o f  cu lpab i l i t y .  According to 
t h i s  meaning of the word, a vehj-,lo wou1.d be involved (impliqud) i n  an 
accident  when the l i a b i l i t y  to  kfiich i t  may give r i s e  i s  put i n to  
quest ion,  But i n  modern usage, t h i s  word may a l s o  have a more neu t r a l  
and more ob jec t ive  meaning, When the word has t h i s  meaning, a veh ic le  
"impliqu6" i n  the a c c i d e n t i s  a vehicle  which is d i r e c t l y  concerned i n  
the accident  or has taken p a r t  i n  the acc ident ,  or  has played a r o l e  i n  
the accident .  The Swiss Federal  Law on Road 'Traffic of the 19th of 
December 1958 uses  the word both a s  regards  persons l i a b l e  ( " r e s p o n s a b l e ~ ' ~ )  
or  who may be l i a b l e  ("B rnettre en cause"),  and towards persons who a r e  

6 c e r t a i n l y  not  . 
7 ,2  Both meanings of the  word a r e  used i n  a r t i c l e  4 of the  Convention, 
I n  paragraphs 2 and the word "impliqu6' bears  i t s  n e u t r a l  object ive 
meaning, brought out  i n  the .English t e x t  by .the use of the word "in- 
volved", the meaning of which is  qu i t e  c l e a r .  In  paragraph .c on the 
other hand, the word "impliqud" takes on i t s  subjec t ive  meaning of 
cu lpab i l i t y ,  whioh expla ins  why i n  the English t e x t  the  expression 
"involved and may be ' l i a b l e "  i s  used. 

7"3  Without a doubt, one could maintain t h a t  the word "impliqu6" bears  
a meailing involving c u l p a b i l i t y  in a l l  cases ,  To maintain t h i s  would 
be to  admit t h a t  very d i f f i c u l t  d i f fe rences  ex i s t ed  between the English 
and -the French t e x t s  whicli would pose an awkward problem of choice, the  
p r a c t i c a l  consequences of whioh would be most acute ,  

5 See P ,  Robert, Dict icnnaire  alphab6tique e t  analogique de l a  
langue franqaise ,  whioh says: Impliquer - engager (quolquTGq) 
dans une a f f a i r e  f$cheuse: inettre en cause une accusation ( i n -  
p l iquer  une pwsonne dans'uno a f f a i r eg  6 t r e  impliqu6 dans i n  proc8s)g  
bult the same d io t ionary-a l so  r e f e r s  to ' "bonten i r"  afid "inclurn". 

6 Seo for  example a r t i c l e  51,  paragraph 2, second and t h i r d  sentences: 
ItCeux qui  sont  impliqu6s dans l ' a c c i d e n t ,  mais en premier l i e u  l e s  
conducteurs de vdhicules ,  ave r t i ron t  l a  po l ice .  Toutes l e s  personnes 
impliqu6es, y ccmpris l u s  passagers,  doivent p r6 t e r  l e u r  concours 2 
l a  r econs t i t u t ion  des f a i t s " ,  

It i s  c e r t a i n  t h a t  a l l  those " i m p l i q u 6 ~ ' ~  i n  the accidcnt  a r e  not  
l i k e l y  t o  be l i a b l c ,  fo r  example the passenger, Fwthermore, a r -  
t i c l e  60, paragraph 2 of the same law r e f e r s  to  "responsables 
( those  l i a b l e )  impliqu6s". 



Ono example may be taken: a vehicle  r e j ~ i s t e r e d  i n  S t a t e  A ,  e i t h e r  regular-  
l y  parked o r  stopped a t  t r a f f i c  l i g h t s  i n  S t a t e  C i s  h i t  by a vehicle  
regis tered.  i n  S t a t e  B,  According t o  the ob jec t ive  meaning of -the term, 
there  a r e  two vehic les  which a re  involved' i n  the acc ident ,  and whi,ch take . . 
p a r t  i n  the accident  (one ac t ive ly ,  the other  pas s ive ly ) ,  and the law 
of C w i l l  be applied a s  the law of the occurrence of the t o r t ,  by v i r t u e  
of the d i f f e r e n t  places  of r e g i s t r a t i o n  c:€ thr: vehicles! On the ot'her ' ,  

hand, i f  one toolc the other  meaning of "irnpliqu6" ( c u l p a b i l i t y ) ,  cn ly  
one vehic le  ( t h e  vehic le  t h a t  ran  i n t o  the o the r )  i s  involved i n  the 
accident .  I n  t h i s  Base the law of A would be appl ied,  being the law of 
-the S t a t e  i n  which -tha.t vehiole is r e g i s t e r e d ,  

7 .4  We a r e  of the opinion tha t  the Convention did no t  intend to  pu'c 
t h i s  meaning on the term i n  a l l  oases. Paragraph 5 of a r t i c l e  4 en- 
visages  the case i n  which acccrcling t o  fac-ts 3s tab l i shed  by a po l ice  
r e p o r t ,  one vehicle  has played a p a r t  i n  the aociden-to This is  the 
s t ra ightforward case i n  which a vehicle  c o l l i d e s  i n t o  a t r e e  o r  knocks 
down a pedes t r ian ,  

Paragraph covers the case i n  which two or  more vehic les  play a p a r t  i n  
the acc iden t ,  the  more obvious case being -that of a c o l l i s i o n  between 
two vehic les  even i f  one of them is  l e g a l l y  parked, The notion of "im-. 
pliqu6" w i l l  only be c lothed with an element of c u l p a b i l i t y  i n  the case 
provided f o r  i n  paragraph which dcos no t  r e f e r  to  vehic les  bu t  t o  
persons, t o  pedestrians, i n  r e spec t  of whorri a sub jec t ive  enquiry i s  
j u s t i f i e d ,  i f  only to  d i s t inguish  pedes t r ians  who have "played a r o l e "  
i n  the accident  from !:!ere witnesses of the accident .  

7.5 Besides argucients derived from the Znglish t e x t  ("involved" i n  
paragraphs g and L, "involved and may be l i a b l e "  i n  p a r a b ~ a p h  - c )  there  
i s  a l o g i c a l  argument which may be c a l l e d  on -to support t h i s  inter.-  
p ro ta t ion .  The " l i a b i l i t y  of a vehiole" is an ob jec t ive  l i a b i l i t y  i n  
some l e g a l  sys-tarns. For example, when a c o l l i s i o n  -takes plaoe,  i t  w i l l  
not  be poss ib le  t o  know whether the  l i a b i l i t y  of the vi:l>.icle can be in- 
voked without consul t ing the appl icab le  law which c rea t e s  such objec t ive  
l i a b i l i t y .  Yet t h i s  ob jec t ive  l i a b i l i t y  must, f i r s t  be invoked i n  the  
determination o:T the appl icab le  law, It i s  p rec i se ly  to  avoid such a 
v i o i c u s  ciro1.e t h a t  t h e  Cornmission a.t -the Fileven.th Session preferred '  to  
use the cb joc t ive  t e rn  "impliclu6".-involved r a t h e r  than' having recourse 
t o  the no,ticn "author of the accident" whioh f igu red  i n  a r t i o l e  3 of the 
d r a f t  Convention drawn up by the Special  Conmission, As regards  para- 
graph c w h i c h  indeed introduces the no-tion of c u l p a b i l i t y ,  i t w i l l  be 
noted '.That t h i s  paragraph deals  with persons and no t  with vehic les  and 
t h a t  i n  t h i s  case l i a b i l i t y  is r e a l l y  ob jec t ive  and. presupposes, what- 
ever may be the appl icable  law, some evalua-Lion of the r o l e  played by 
the person concerned, So a s  we have s a i d ,  we :nust d i s t inguish  from the 
s t a r t  between persons who may be l i a b l e  and mere witnesscs whose r e s i -  
dence should not  play a r o l e  i n  the  search f o r  the applioable law, 

8 A r t i c l e  4 dea ls  cn ly  with the case i n  which the vehic le  or  veh ic l e s  
involved i n  the accident a r e  reg is te red . ,  Accidents involving unreg is te red  
vehic les  a s  well a s  c e r t a i n  cases  of mult iple  r e g i s t r a t i o n  or  r e g i s t r a t i o n  
which is  meaningless a r e  d e a l t  with i n  a r t i c l e  6 ,  i t  should be observed 
t h a t  the vehic les  f a l l i n g  under a r t i c l e  6 should a l s o  be taken in to  ccn- 
s ide ra t ion  i n  the determination of the applica?316 law. Thus an accident 
involving a car  and a b icyc le  w i l l  f a l l  wi-thin the soope of a r t i c l e  4 
paragraph b - by v i r t u e  of the  combined e f f e c t  of a r t i c l e s  4 and 6. 



9 Paragraph 5 of a r t i c l e  4 envisages the case i n  which one s ing le  
vehic le  is  involved i n  the accident .  

. . 

If t h i s  veh ic le  is  r eg i s t e r ed  i n  a  S t a t e  other  than t h a t  i n  whioh the 
accident  occurred,  the i n t e rna l  law of the S t a t e  o f r e g i s t r a t i o n  w i l l  
apply t o  determine l i a b i l i t y  depending on c e r t a i n  conditions whioh vary 
according t o  p a r t i c u l a r  s i t u a t i o n s ,  Paragraph i s  divided i n t o  several 
sub-paragraphs deal-ing separa te ly  with the l i a b i l i t y  f i r s t  towards the 
d r i v e r ,  owner or  any other  person having controlcfcir m i n t e r e s t  i n  t he  
vehic le ,  then towards a  vickim who is  a  passenger and l a s t l y  towards a  
vic t im who i s  outs ide the vehicle  a t  the place of -the accident , .  F ina l ly  
there  i s  a  provis ion to deal with the case where there  a r e  several  
vic t ims,  

9 , l  The f i r s t  sub-paragraph of paragraph 2 dea ls  with the l i a b i l i t y  
towards the d r i v e r ,  owner or any c thdr  person having cont ro l  of or an 
i n t e r e s t  i n  the vehicle .  

g , ?  . l  then these persons a r e  v ic t ims ,  t h e i r  claims a r e  determined by 
the i n t e r n a l  law of the  S t a t e  of r e g i s t r a t i o n ,  t h e i r  hab i tua l  res idence 
not  being taken i n t o  account, I f  f o r  example a  vehicle  r e g i s t e r e d  i n  
Sweden, driven i n  Denmark by a  person o the r  than the owner, orashes 
aga ins t  a  t r e e ,  questions of l i a b i l i t y  between the dr iver  and the owner 
a r e  governed by Swedish law, Thus, one of the a&vantages of using 
r e g i s t r a t i o n  a s  a  c r i t e r i o n  f o r  determining the appl icab le  law is t h a t  
thereby any s p l i t  of the l e g a l  r e l a t i o n s h i p  between -the d r i v e r ,  the owner 
and the person having control  of -the vehic le  i s  avoided. from the  po in t  
of view of t he  appl icable  law, these persons a r e  t o t a l l y  ass imi la ted  with 
the vehio le .  In  f a c t ,  the claims which the dr iver  oould br ing  aga ins t  
the owner or  the owner aga ins t  the d r i v e r ,  have no oonnexion with the 
l o c a l  law. The l i n k s  with the S t a t e  of r e g i s t r a t i o n  a re  u sua l ly  much 
c loser  seeing t h a t  these persons normally have t h e i r  residence i n  t h a t  
country, 3 u t  even i f  such were not  the  case,  f o r  example i f  the  vehic le  
has been r en t ed  during a  v i s i t  to  a  fo re ign  country, the connexion with  
the law of the  S t a t e  of r e g i s t r a t i o n  would even then be q u i t e  normal a s  
t h i s  law usua l ly  a l so  governs the con t r ac t  of h i r e ,  Furthermore, the 
insurance cover is  usua l ly  taken ou t  i n  the  country of r e g i s t r a t i o n .  

9 ,1e2  The person having control  of t h e  vehicle  ( "d6ten teuru)  has the 
mater ia l  use  of the  vehicle  without claiming to  be tho owner of i t .  He 
may have the use of the vehicle  by v i r t u e  of a  hire-purchase agreement, 
a contsaot  of h i r e  or  a  pledge, e t c .  

9.1.3 The f i r s t  sub-paragraph r e f e r s  to  the case where ihe d r i v e r ,  
owner or pcrson having cont ro l  of thc  vohicle  i s  a  vic t im,  Here i t  
should be pointed out t h a t  i t  follows i n d i r e c t l y  fro111 the provisions of 
the second and t h i r d  sub-paragraphs t h a t  these persons a r e  a l s o  assimi- 
l a t e d  with the vehicle  i f  thoy a r e  persons who may be l i a b l e ,  

More p a r t i c u l a r l y  with regard t o  the owner, what has been s a i d  above i s  
only appl icab le  to  h i s  spec ia l  pos i t ion  a s  an owner, I f  he  i s  in jured  
a s  a  passenger,  the r u l e  which is  appl ied to passenger-victims is 
followed, and i f  he i s  in jured  a t  the  scene of the acc ident ,  bu t  out- 
s i d e  the veh ic l e ,  h i s  case w i l l  f a l l  wi thin the provisions of the t h i r d  
sub-paragraph. 



9 ,2  The second sub-paragraph of paragraph a dea ls  with l i a b i l i t y  
towards a victim who i s  a passenger i n  the G h i o l e .  

l  This l i a b i l i - t y  is governed by the law of the Sta-te of r e g i s t r a t i o n  
i f  the  passenger has  h i s  hab i tua l  res idence i n  a country other than tha t  
i n  which the accident  occurred, Ey using the imperfect  tense i n  the 
French t e x t  ("qui Q t a i t  passager"),  reference i s  made to  the  time of 
the accident for  the  purposes of determinikg whether the vict im had h i s  
l iabitual  res idence i n  the S t a t e  of r e g i s t r a t i o n  o r  i n  a t h i r d  Sta-Le, 

As i t  i s r e l n t i v e l y  infrequent  t h a t  tha passenger has  h i s  residence i n  
the S t a t e  i n  which the accident  occurred, the r u l e  mzans de fac to  t h a t  
the i n t e r n a l  r e l a t i o n s h i p  ( s ee  under Xo 4 above) i s  governed a s  a general  
r u l e  by the law of the  S t a t e  of r e g i s t r a t i o n  when one vehic le  alone is 
involved i n  the accident ,  In rzspoct  of ,the passonger, the place of 
the accident  is  no longer i n  i t s e l f  a connecting f a c t o r ,  This fac tor  
must corrcspond with the habi-tual res idence of the  passenger f o r  the  
l ooa l  law t o  be appl icab le ,  In othar cases ,  when the passenger i s  
r e s iden t  i n  a coun-try c-ther thtln t h a t  where the accident  occurred, the 
law of the S t a t e  of r e g i s t r a t i o n  i s  more r e l evan t ,  a s  the passenger and 
the person responsible  f o r  the vehic le  u sua l ly  have t h o i r  hab i tua l  res i - -  
denoe i n  t h a t  country, the plsoe where the insurance cont rac t  has a l so  
been normally bcen .taken out.  Furthermore, the passenger can foresee 
and acoept the  f a c t  t h a t  the law of the S t a t e  of r e g i s t r a t i o n  w i l l  be 
appl ied,  The appl ioat ion of th i s  law can on1.y appear a r b i t r a r y  i n  oon- 
nexion w i t h t o u r s  or othar  col lect i ,ve  forms of t ranspor t .  Yet i n  t h i s  
case,  p a r t i e s  may always agroe on the appl icable  law by making provis ions  
i n  the  cont rac t  of car r iage .  A s  f o r  hilcli-hikers, i t  was considered tha-t 
when they g e t  i n to  a c a r ,  they accept i n  advance the po:isible appl ioat ion 
of the  law governing the v e h i c l e ,  The hi-toh-hiker i s  furthermore pro- 
tec ted  by the f a c t  t h a t  the  l a x  l o c i  willFbe appl ied when the passenger 
is  hab i tua l ly  r e s iden t  i n  the S t a t e  where the accident  occurred, 

9,2.2' The f a i r l y  r a r e  case of the passenger being cc--author of the 
accident  was not considered s u f f i c i e n t l y  important t o  be d e a l t  with ex- 
p l i c i t l y  i n  -the Convention, Silence of the Convention on t h i s  point  
implies t h a t  the habi tua l  res idence of t he  passenger-oo-.au-thor of the 
accident  i s  not  to  be taken i n t o  consideration i n  the  determination of 
the appl icable  law. Thus the negl igent  passenger i s  total1.y ass ini i la ted 
with the vehic le ,  i n  the  same fashion a s  the d r i v e r ,  iie has i:?deed 
intermeddled with the d.riving of the vehic le ,  

9 " 2 - 3  "Habitual res idence" i s  a fundamen-tally f ac tua l  concept, It in- 
volves a c e r t a i n  s t a b i l i t y  with r e spec t  to  both dura-tion a n d  in t en t ion ,  

9 ,3  The f i r s t  sub-paragraph of paragraph a deals  with l i a b i l i t y  towards 
a m i m  who is  cu-l;side the vehic le  a t  the-place of the  acoident ,  This 
r e a l l y  i s  t he  case of the pedestr ian,  

The appl ica t ion  of the l e x  l o c i  appears t o  be the n a t u r a l  choice of law 
f o r  t h i s  case ,  An exception i n  favour of the law of .the country of 
r e g i s t r a t i o n  xas  deemed j u s t i f i a b l e  i n  the c a s e  i n  which the ,  v ic - t in  a t  
the time of the  accident  had h i s  hab i tua l  res idence i n  the S t a t e  of 
r e g i s t r a t i o n ,  In  t h i s  case any claims w i l l  usua l ly  be d e a l t  with i n  
the S t a t e  of r e g i s t r a t i o n ,  



The r u l e  only deals  with vict ims who a r e  a t  the place of the acoident 
a t  the  time a t  which the aocident  oocurred, t h a t  i s  t o  say " d i r e c t  
victims".  A11 other persons who have a r i g h t  to  damages f o r  any harm 
they have suf fe red  on the rebound a s  a consequence of the  i n ju ry  dons 
t o  the d i r e c t  vic t im,  f o r  example by reason of r u l e s  on compensation 
for thtor t  moral" or  f o r  damage a r i s i n g  from the death or  incapac i ty  t o  
work of another person, a r e  t o t a l l y  ass imi la ted  with the d i r e c t  victim 
f o r  the purpose of the determination of the appl icable  law, Their 
claims a r e  -therefore governed by the law which determines o r  would have 
determined questions of l i a b i l i t y  towards the d i rec"c ic t im,  IIowever, 
the t e x t  makes i t  ol.ear t h a t  thr: hab i tua l  residence of the  vict im on 
the rebound must be talcen i n t o  consideration if t h a t  v ic t im was present  
a t  the  soene of the accident ,  The law which i s  deemed appl icab le  by 
v i r t u e  of the habi tual  res idence of the d i r e c t  viotiin w i l l  by a r t i o l e  8 
No 6 determine those persons who have a claim f o r  damages, 

9.4 The l a s t  sub-paragraph of paragraph - a covers the  case of several  
v io  t i m s  , 

I n  t h i s  case,  the appl icable  law i s  determined sepa ra t e ly  f o r  each of 
thorn ,  It i s  therefore  poss ib le  th.at the law of the S t a t e  of r eg i s -  
t r a t i o n  is appl ied t o  quest ions  of l i a b i l i t y  f o r  damage caused to  the 
dr iver  or  the  vehicle ,  w h i l s t  the  kex l o c i  i s  appl ied t o  quest ions  of 
l . i ab i l i t y ,  a r i s i n g  from' -the same acci.d.en-t , towards the hitch-hiker 
and tho pcdesrian,  both of whom had t h e i r  hab i tua l  res idence i n  the 
S t a t e  where the accidenl; occurred, 

Thus i n  -the case of severa l  v ic t ims ,  i t  was deemed advisable  - i n  cont ras t  
t o  the case involving a p l u r a l i t y  of authors ,  where there  i s  a un i ty  of 
the  appl icable  law among them - t o  adopt  a r u l e  providing for  a possible  
p lu ra . l i t y  of laws to  b* appl icab le  t o  oach of t ho i r  claims. Indeed, from 
tho point  of vii;w of -the p la in t i f f -v ic t ims ,  t ho i r  d i f f ~ r i n t  1;gal ac t ions  
a r e  by nature  -more sevarable  than the cases of 'the defondant-CO-autliors, 
where un i ty  of the  appl icab le  law is  e s s e n t i a l  fo r  p r a c t i c a l  and pro- 
oedural reasonsg the l i a b i l i t y  of each co-author must be evaluated i n  
the l i g h t  of the l i a b i l i t y  of the  o the r s ,  

From what has been s a i d  above, i t  follows t h a t  paraFaph 2 may be appl ied,  
evon i f  several  parsons a r c  l i a b l e ,  so long a s  a l l  these p a r t i e s  a r e  
l i nked  with the vehicle  involved by being ??rivers, owners or persons i n  
cont ro l  of the vehicle  or  passengws,  They a re  a l l  f o r  the  purposes of 
the appl icab le  law ass imi la ted  with the vehiol:: and a r e  governed by the 
law of the S ta te  of r e g i s t r a t i o n ,  no account being taken of t h o i r  hab i tua l  
res idence ,  

If one of the 00-anthors i s  a pedes t r ian ,  t he  reader i s  r e f e r r e d  t o  the 
eomrnentary on paragraph 2 ( s ee  No 11 below). 

It remains f o r  u s  .to consider the case i n  which one or  severa l  co-authors 
a r e  a t  the same time vict ims of the accident .  F i r s - t ly ,  i t  must be 
pointed out  t h a t  a vic t im who has contr ibuted towards h i s  own in jury  
is not to  be considered a s  co-author i n  the  senssof a r t i o l e  4 ,  Really 
t h i s  i s  a question only of the contr ibutory negligence of the vict im,  
Co-author must be understood t o  mean a pc!rson who is respons ib le  f o r  
i n j u r y  ca.used to  a - third person. When one of the co-authors i s  a t  the 
same time a victim of the acoident ,  only h i s  r o l e  a s  an author i s  taken 
i n t o  account i n  the determination of the appl icable  law and tho p r inc ip l e  
of u n i t y  comes in-to play.  Therefore, there  can be no p l u r a l i t y  of  appl i -  
cable  laws, unless  .there a r e  a t  l e a s t  two victims who a r e  no t  a t  the 
same time co-authors. 



10 Paragraph b of a r t i c l e  4 deals  with ,  the case where severa l  veh ic les ,  
whether rogis-torcd or  n o t  ( s ee  No 8 above) a r e  involved i n  the accident .  

In t h i s  ca se ,  -the provisions of paragraph a which provide f o r  an ex- 
cep-tion to  -tne l c x  l o c i  a r e  only appl icable  i f  a l l  the vehic les  involved 
i n  the accident  a r e  r e g i s t e r e d  o r ,  i n  par- t icular  cases ,  sta-tiot-ed i n  one 
and tho same country other  than t h a t  i n  dnich the accident  occurred. 

Parag~aph b crea tes  a complete un i ty  of t h e  lcw ap>lica'ble t o  a l l  the 
vehic les ,  I f  j u s t  one of the  vohiclcs  involved i n  the accident  is  
regis-terod i n  a t h i r d  country or  i n  n country where the accident  ocourred, 
the l e x  l o c i  must be appl ied to  a l l  veh ic les  and persons concerned i n  the  
acoident , 

If ctiner persons prosent a t  the scene of the  accident bu-t outs ide the 
vehic les  a r e  involved, paragraph i s  only appl icable  i f  they a r e  only 
victims and a r e  not a t  the sane time responsible  f o r  the accident, ,  

The appl ica t ion  of pa rapaph  b should not  l ead  -to any d i f f i c u l t y .  The 
provision means t h a t  if all. vzh ic les  which took p a r t  i n  the  accident 
a r e  r e g i s t e r e d  i n  the sailis country, the law of the S t a t e  of cegir ,- traiion 
appl ies  t b  ques-tions of l i a b i l i t y  towards d r ive r s ,  owners, persons having 
control  of or an i n t e r e s t  i n  the vehic le ,  without any f i r t h e r  eondi-ticns 
being added. A s  regards  l i a b i l i t y  towards the passenger-victim, he rnust 
a l s o  have h i s  hsb i tun l  res idence,  i n  a country other than tha-t i n  which 
the accident  occurred, A s  r ega rdsquos t ions  of l i c b i l i t y  torvards a ,  
pedestr ian-vict in ,  %he law of the S t a t e  of r e g i s t r a t i o n  is  only to  be 
appliod i f  the psdes t r ian  had h i s  hab i tua l  residence i n  the  S t a t e  of 
r e g i s t r a t i o n '  

Pnragrzph b provides f o r  u n l t y  only a s  rega.rds tho vehic les ,  When thore 
a r e  sevwraF vict ims,  i t  is  possible  t h a t  tho law of the S t a t e  of r eg i s -  
t r a t i o n  w i l l  be applied f o r  example t o  ques-Lions of l i a b i l i t y  towards a 
passenger residen.t  i n  the  Sta-te of r o g i s t r n t i o n  wh i l s t  tha l e x  i o c i  w i l l  
be zppl ied to  ques-tions of l i a b i l i t y  towards another prtssanger who had 
h i s  hab i tua l  residence i n  the St.ate where the accident  occurred,  

11 Pa rag~aph  2 of article 4 covers the case rihcre one o r  :!lore persons 
ou-tside the vehicle  or veh ic les  a t  ,$he place of thc nccidont b r ing  
about the accidcn-to Theso t h i r d  p a r t i e s  may be s o l e l y  l i a b l e  f o r  the 
accident ,  or  may be co-authors of i t ,  

In  t h i s  s i t u a t i o n ,  the provis ions  of paragraphs and a r e  ap:~licable 
only if a l l  the t h i r d  p a r t i e s  had t h e i r  hab i tua l  res idence i n  the S t a t e  
of r e g i s t r a t i o n  a t  the time of the  acc ident ,  I f  such i s  no t  the  case,  
the l e x  l o c i  w i l l  be appl ied to  a l l  persons involved i n  the  accident .  

11 , l  As i s  rrienticnad i n  No 7.5 above, the referenoe i n  paragraph 2 to  
persons "impliq.u6es" in 'the aocident ,  means persons who may be l i a b l e  
f o r  it ( c f ,  No 7 ,1  above), This in tc rpre ta . t i cn  comes out c l e a r l y  i n  
the English t e x t  which says "aro involved i n  the accident  and may b e  
l i a b l e " ,  it w i l l  s u f f i c e  i f  a poi-son involved i n  t he  accident  a s  author 
or vic t im br ings  up the l i a b i l i t y  o:f t h i s  t h i r d  person, f o r  paragraph 2 
t o  -bu applio'able. 

1 1 - 2  The reference t o  ?orsons ou%side the vehicle  or  veh ic les  a t  the 
p1ac.e of the accicient envisages i n  the f i r s t  place pedes t r ians ,  but'  can 
a l s o  Cover f o r  exalnple a ca t t l e -dr iver  or  a dog-owner, A s  f o r  t h i s  
l a t t e r  case,  i t  should be no-bed t h a t  if a cow or dog causes an accident  
i n  the absence of i t s  owner or  person cont ro l l ing  i t ,  paragraph 2 i s  



not  t,&en i n t o  considerat ion i n  the duteriiiination of t he  law appl icable  
t o  questions of l i a b i l i t y  -towards viot ims of the acoident i  only the 
c r i t e r i a  s e t  out i n  paragraphs 2 a'nd b should be r e l i e d  on, Any damage 
caused by an unat.Lended animal to  a  vehicle  therefore  u sua l ly  f a l l s  
within the scope of appl ica t ion  of the law of the S t a t e  of r e g i s t r a t i o n ,  

11 ..3 It appears from the l a s t  seiitenoe of paragraph c  t h a t  i t  w i l l  apply 
even i f  persons ou ts ide  the vehicl3s  a r e  a l s o  victim; of the accident ,  
This sentonce may appear superflucus i n  view of the t h i r d  subparagraph 
of paragraph 2, But i t  was added f o r  reasons of c l a r i t y  and i t  a l so  
reaf f i rms  the general  p r inc ip le .  whereby the l i a b i l i t y  of an author of 
an accident who i f i  a t  the same time a  vic t im of it i s  evaluated fxom 
the standpoint of h i s  posi t ion a s  author of the ac- ident ,  The scntence 
thus is ind ica t ive  of a  r e t u r n  to  tile p r inc ip l e  of u n i t y ,  The appl icable  
law is usua l ly  determined separa te ly  i n  rcspeot  of each victim i n  ac- 
cordance with the r u l o  of p l u r a l i t y ,  but  when a  v ic t im is  a t  the same 
time a  co-author of the accidont,  there  i s  a  r e t u r n  -to the p r inc ip l e  of 
un i ty  o f  laws appl icab le  to  the co-authors, Let 12s suppose t h a t  a  
Belgian vehic le  knocks down three pedes t r ians  i n  the Netherlands, one 
of whom i s  r e s iden t  i n  the Netherlands and the o ther  two i n  Belgium, 
The law appl icable  t o  the  Netherlands pedestr ian w i l l  be the l oca l  law, 
and Belgian law w i l l  apply t o  the Belgian pedestr ian.  But i f  the  
Netherlands pedestr ian is  a  co-author of the damage suf fe red  by one of 
thc Belgian pedes t r ians ,  the l e x  l o c i  w i l l  be appl ied  to  the l e g a l  r e -  
l a t i onsh ip  e x i s t i n g  between the d r ive r ,  the Netherlands c i t i ~ e n  and the 
Belgian. The l a s t  p a r t  of paragraph 2 emphasi~os t h i s  r u l e  of un i ty ,  
Only quest ions  of l i a b i l i t y  of the d r ive r  towards t h e  o the r  Belgian 
pedestr ian remain governed by Belgian law, 

12 R r t i c l c  ' thus sanct ions  the r u l e  of un i ty  of appl icab le  laws to  
co-authors of one and the same accident  i n  d i f f e r e n t  ways, For an ex- 
ception to  be made t o  the appl ica t ion  of Llie l e x  l o c i  i t  r equ i r e s  t h a t  
a l l  veh ic les  a r e  r e g i s t e r e d  i n  the same country,  d r i v e r s ,  owners, persons 
having cont ro l  of the vehic le  and passengers being ass imi la ted  wi-th t he  
vel.iicle a s  porsons who may be l i a b l e ,  and t h a t  co-authors outs ide the 
vehicle  o r  vehicles  present  a t  the scene of the accident  have t h e i r  
hab i tua l  res idence i n  the S t a t e  of r e g i s t r a t i o n ,  

13 The r u l e  s a t  out i n  pa ragaph  a, providing fo r  the appl ica t ion  of  
the law of tile S t a t e  of r e g i s t r a t i o n  when only one v t h i c l e  i s  involved 
i n  the  accident  c o n s t i t u t e s  an important exception to  the p r inc ip l e  of. 
the appl ica t ion  of the l e x  l o c i ,  On the other  hand,in&o cases  co'vered 
by paragraphs b and 2, where several  veh ic les  a r e  involved i n  the 
acoident or  where persons outs ide the vehic le  a r e  involved and may be 
l i a b l e ,  the  exceptions to  the  .lax l o c i  w i l l  be f a i r l y  r a r e  i n  pract ice , ,  

Ar t io le  5 

1 This a r t i c l e  duals  with dgnage caused to  goodso the r  than vehic les ,  

2 The f i r s t  pa rag~aph  of a r t i c l e  5 r e l a t e ;  t o  goods c a r r i e d  i n  a ,  
veliicle a ~ l d  which e i t h e r  b e l o n g t o  a  passenger or have been en t rus ted  
to  h i s  ca re ,  If these goods a r e  damaged i n  a  t r a f f i c  acc ident ,  the law 
deemed appl icab le  under a r t i c l e s  3  and 4 to  quest ions  of l i a b i l i t y  to- 
wards the passenger w i l l  a l s o  govern l i a b i l i t y  f o r  damage done to  these 



goods. Whether -the goods ac tua l ly  belong to  the passenger or  to 
another person, f o r  example by reason of a  hire-purchase con-tra.ct or  
some kind of bailment, i s  t o t a l l y  irrelevant. It is  pa t en t ly  'c lear .  
-that a  paseenger 's  goods a l s o  inolude h i s  c lo thes  and other personal 
e f f e c t s  which he has on him. 

Passengerst  goods defined i n  t h i s  way a re  therefore  t o t a l l y  assimilated 
to  the  passenger from -the poin-t of view of the determination of the 
appl icable  law, 

2 1 From the t e x t  one sees  t h a t  the f i r s t  paragraph app l i e s  only -to 
goods c a r r i e d  i n  the same vehicle  a s  the passenger. Consequently, i f  
goods of a  passenger a r e  ca r r i ed  i n  a  vehic le  other than t h a t  i n  which 
the passenger t r ave l s ,  the second paragraph of a r t i c l e  5 governs 
questions of l i a b i l i t y  f o r  damage caused t o  goods, even i f  both vehic les  
a r e  involved i n  the same accident .  

2 , 2  It might be well to  repea t  a t  t h i s  juncture t h a t  the Conven-tion 
appl ies  only t o  t r a f f i c  acc idents ,  If thore  i s  no accident  bu t  baggage 
of a  passenger is l o s t  (Luring oar r iage ,  the Convention i s  not  applicable. ,  

3 The second paragraph of a r t i c l e  5 dea l s  wi-Lh goods c a r r i e d  i n  the 
vehic le  whioh do not  belong, or have no t  been en t rus ted ,  to  a  passenger, 
These a r e  then goods belonging t o  a  t h i r d  person outs ide the vehicle  
and which have been en t rus ted  to  a  c a r r i e r ,  a  d r iver  or an owner of the  
vehicle  or t o  any person o ther  than passenger, A s  the dr iver  is  no t  
a  passenger, goods whioh bel'ong to  him and which a r e  i n  the vehicle  a r e  
a l so  oovered by -the ~ e c o n d  paragraph, The earfie i s  t rue  f o r  the goods 
of the owner of the vehiole  unless  he i s  a  passengeir. i n  which case the 
f i r s - t  paragraph is  t o  be appl ied,  

L i a b i l i t y  f o r  damage to  these goods is  governed by the law which is  
appl icable  under a r t i c l e s  3 and 4 t o  determine l i a b i l i t y  towards the 
owner of the vehic le ,  These goods a r e  therefore  ass imi la ted  t o  the 
vehic le ,  One can prasume t h a t  a  person en t rus t ing  h i s  goods to the 
dr iver  of the vehicle  accepts  t o  have l i a b i i i t y  governed by the law 
of the vehio le ,  

4 In  t h i s  context one should remember tha-t under a r t i c l e  15, t h i s  
Convention gives  way t o  conven-tions i n  spec ia l  f i e l d s ,  such a s  f o r  
example the "Conven-ticn r e l a t i v e  au con t r a t  de t ranspor t  i n t e rna t iona l  
de marchandises.-". 

5 The t h i r d  paragraph of a r t i c l e  5 governs l . i ab i%i ty  fo r  damage t o  
goods outs ide the vohicle  or  veh ic l e s ,  such as  f o r  example damage to  
t r e e s ,  animils and -buildings,  ilere the ;ex l o c i  i s  aFplied a s  a  general  
r u l e ;  t h i s  seems t o  be inev i t ab l e  i n  the case of damage t o  r e a l  property.  

5.1 Yet i t  proved neoessary to  provide a  spec ia l  r u l e  f o r  damage caused 
to  c lo th ing  ad other personal e f f e c t s  of a  victim outs ide the vehiole ,  
I f  c lo th ing  i s  darnaged, the victim himself usua l ly  s u f f e r s  some bodi ly  
in jury .  Now, under the t h i r d  sub-paragraph of paragraph 2 of a r t i c l e  4, 
the  law of the  S t a t e  of r e g i s t r a t i o n  i s  t o  be apgl ied t o  quest ions  of 
l i a b i l i t y  f o r  bodi ly  damage caused t o  a  viotim outs ide the vehiole  who 
was present  a t  the scene of the accident ,  i f  the vict im had h i s  hab i tua l  
r e s i d e n o e i n  the S t a t e  o:f' r e g i s t r a t i o n ,  So a s  t o  avoid. the inconsequent 
s i t u a t i o n  of applying the law of the S t a t e  of r e g i s t r a t i o n  t o  bodi ly  
damage and. the l e x  l o c i  t o  ma-terial damage, i - t  has been provided t h a t  



l i a b i l i t y  f o r  damage caused t o  personal e f f e c t s  of such vict im is 
governed by the in t e rna l  law of the S t a t e  of r e g i s t r a t i o n ,  when t h a t  
law would be appl icable  to  the l i a b i l i t y  towards the viotim according 
t o  a r t i c l e  4, 

5.2 The concept of "personal belongings" should be in t e rp re t ed  widely, 
It covcrs not  only c lo thes ,  cameras, b r i e f c a m s  e t c , ,  but  a l s o  a r t i c l e s  
en t rus ted  t o  the  care of .the vict im,  even i f  they a re  very valuable ,  f o r  
example diamonds i n  h i s  care .  

6 The following example may i l l u s t r a t e  the meaning of a r t i c l e  5, 
An accident  occurs i n  Holland involving two Belgian c a r s ,  In  one of 
the c a r s  is a  Netherlands passenger, The ca r s  damage a  roadside house, 
and i n j u r y  is  done to  the passenger and t o  a  Belgian who has temporarily 
ren ted  the house, The f i r s t  paragTaph of a r t i c l e  5 po in ts  to  the law 
appl icable  t o  the baggage of the passengers Netherlands law, a s  the 
passenger r e s i d e s  i n  the country where th.e accident occurred,  In  r e s p e c t  
of the  baggage entrusted to  the  d r ive r ,  Belgian law would be appl ied 
under the  second paragraph, a s  the two c a r s  were both r e g i s t e r e d  i n  
Belgium, An evaluat ion of the damage caused to the house w i l l  be  made 
according t o  the l e x  l o c i ,  by v i r t u e  of the  t h i r d  paragraph, wh i l s t  
quest ions  of l i a b i l i t y  f o r  i n j u r y  sus ta ined  by the Belgian tenant ,  who 
was h a b i t u a l l y  r e s iden t  i n  Belgium, w i l l  be governed by Belgian law. 
L i a b i l i t y  f o r  damage t o  h i s  c lo thes  and h i s  camera w i l l  al.so be governed 
by the same law. 

Ar t i c l e  6 

1 This a r t i c l e  covers the case of y s h i c l e s  which do n o t  have any 
r e g i s t r a t i o n  or whose r e g i s t r a t i o n  i s  meaningless. 

2 I f  a  veh ic le  i s  not  r e g i s t e r e d  - e i t h e r  because there  i s  no duty 
to  r e g i s t e r  the vehic le ,  a s  for  example b icyc les  and horse-drawn vehic les  
e t c . ,  or  because the vehic le  should have been r e g i s t e r e d  bu t  i s  n o t  - 
r e g i s t r a t i o n  can obviously not  be used a s  a  point  of contac t ,  The 
same i s  t r u e  i f  the vehicle  is r e g i s t e r e d  i n  several  count r ies  a s  i s  
the case i n  Canada, a country i n  which l o r r i e s  must be r e g i s t e r e d  i n  
every province whj-ch they c ross ,  

In these cases ,  the i n t e r n a l  law of the country i n  which the vehicle  
i s  h a b i t u a l l y  s t a t i oned  rep laces  t h a t  of the country of r e g i s t r a t i o n ,  
Indeed i t  was thought t h a t  the c r i t e r i o n  chosen t o  govern 
the determination of the appl icable  law f o r  these vehic les  should be 
ob jec t ive ,  such a s  the  plaoe where they a r e  hab i tua l ly  s t a t i oned ,  
r a t h e r  than personal,  such a s  the habi tua l  residence of the  owner, 
d r iver  or  person having cont ro l  of the vehic le .  The objec t ive  c r i t e r i o n  
is  c loser  t o  t h a t  of r e g i s t r a t i o n ,  It i s  a l so  the c r i t e r i o n  adopted i n  
the European Convention on Compulsory Insurance aga ins t  C iv i l  L i a b i l i t y  
i n  Respect of Niotor Vehicles, The plaoe where the vehic le  is  habtua l ly  
s t a t i oned  w i l l  most of ten coincide with the habi tual  res idence of the  
owner. 

3 The c r i t e r i o n  of the place where the vehicle  is hab i tua l ly  s t a t i oned  
is  a l s o  appl ied  i f  r e g i s t r a t i o n  i s  meaningless or  of a  purely formal 
nature ,  i . e .  when ne t the r  owner nor d r ive r  nor the person having cont ro l  
of the  veh ic l e -had  t h e i r  hab i tua l  res idence i n  the S t a t e  of r e g i s t r a t i o n  
a t  the  t i n e  of the  accident .  



This is the oase,  f o r  example, with m i l i t a r y  personnel s t a t i oned  abroad, 
whose vehic les  bear 1.ocal number p l a t e s ,  bi?t wllose habi tua l  res idence is  
i n  t h e i r  country of o r ig in .  The same is t r u e  i n  r e s p e c t  of customs 
number p l a t e s ,  which a r e  f o r  exmple  a l l o t t e d  to  fore ign  t o u r i s t s  a t  
the Swiss border. Ai-~other example i s  t h a t  of a  t o u r i s t  'who buys a  car  
i n  a  country with the i n t en t ion  of s e l l i n g  i t  on h i s  depar-ture, The 
owner i n  t h i s  oase does n o t  have h i s  heb i tua i  res idence i n  the  
S t a t e  i n  which the vehic le  i s  r e g i s t e r e d  e i t h e r .  The sace case a r i s e s  when 
the vehicle  bears  a  provis ional  i n t e rna t iona l  r e g i s t r a t i o n ,  

4 I n  a l l  these examples, re:f:?renoe is  made t o  the  law of -the S t a t e  
i n  which the vehicle  i s  hab i tua l ly  s ta t ioned ,  Ye-t i - t  may be d i f f i c u l t  
to  determine t h i s  place i n  the oase of a  vehic le  trhicli has j u s t  been 
purchased, Suppose t h a t  a  person, hab i tua l ly  res iden-t  i n  Sweden, buys. 
a  car  wh i l s t  on v i s i t  to  Gerrnany and an accident  occurs i n  Deniflark when 
he is on h i s  r e t u r n  journey home, The German r e g i s t r a t i o n  of the  c a r  
may not  be considered,as the owner, who is  a t  t'ne sac?e tirne both the 
d r ive r  and the person having control. of the car  does no t  r e s i d e  i n  
Gecrnany. One sho?~.id therefore  r e t u r n  t o  the c r i t e r i o n  of the plaoe 
where the vehicle  i s  hab i tua l ly  s ta t ioned .  Now t h i s  c r i t e r i o n  f a i l s  a s  
wel l ,  a s  the vohicle has d e f i n i t e l y  l e f t  Germany.and has not y e t  a r r ived  
i n  Sweden, A l l  the same the poin-ts of contaot seem t o  converge on Sweden, 
the S t a t e  i n  which the vehic le  could b e  s a i d  to  have been hab i tua l ly  
s ta t ioned  i n  an t i c ipa t ion ,  taking i n t c  oonsideration the habi tua l  r e s i -  
denoe of the owner: one could a l so  r e t u r n  to  the  bas i c  p r inc ip l e  of the 
appl ica t ion  of the .-- l e x  l o c i .  

Ar t i c l e  7 

1 This a r t j . c le  de tr:riiine s  the influence tiia-t the l o c a l  law_ may haye 
on quest ions  of l i a b i l i t y ,  

2 I-t s e t s  out the r u l e  t h a t  whatever may be the appl icab le  law, i n .  
detarnining l i a b i l i t y ,  accoun-t s h a l l  be taken of r u l e s  r e l a t i n g  t o  the  
oontrol  snd sa fe ty  of t r a f f i o  which were i n  force a t  t he  place and timo 
of the accident ,  

3 .!Article 7 i s  therefore  only of inportance when, by the operation of 
a r t i c l e s  4 to 6 ,  the appl icable  law is  a  law other  than t h a t ,  of t he  
place of the accident ,  I n  such a  case i t  eeeins normal t h a t  - t h e s e , , ~ u l e s  
governing t r a f f i o  should be taken i n t c  a0coun.t when det&r;nining l i A b i l i t y ,  
although they d-erive from a  law other than t h a t  w:!.ich deterrniries l i a -  
b i l i t y .  

4 The t e rn  "ru1es"has been used i n  i t s  widest sense and covers the 
law, regula t ions ,  and even municipal ordinances, 

5 The r u l e s  r e l a t i n g  t o  s a f e t y  do not  include only technical  require- 
ments applying t o  t he  vehic le  bu t  a l so  for  example spec i f i ca t ions  l i m i t -  
i ng  the working hours of a  profess ional  d r iver  and the percentage of 
alcohol pe rc i t t ed  f o r  d r lve r s .  

6 Local r u l e s  r e l a t i n g  to control  and sa fe ty  of t r a f f i c  a r e  only 
data  which a  judge w i l l  a l l  the same have to  take i n  to account, Yet 
the re fe rence  t o  " ru l e s  r e l a t i n g  to  the control  and s a f e t y  of t r a f f i c "  
covers different concepts,  i n  r e spec t  of which the - l e x  l o c i  does no t  



always a s s e r t  i t s e l f  equal ly  s t rongly .  There a r e  very many degrees of 
these r u l e s  and the l o c a l  law is  not exclusive,  It is  f o r  t h i s  reason 
t h a t  a f l e x i b l e  wording has been adopted, conferr ing on judges wide 
d i sc re t iona ry  powers of evalu a t '  ion, 

6,1 For example, i t  would be inconceivable to r e f e r  to  a law other  than 
t h a t  of the place of the  accident  in  r e spec t  of r u l e s  governing one-way 
s t r e e t s  o r  p r i o r i t y  o r  those lay ing  down whether one should dr ive  on the  
l e f t  o r  on the r i g h t ,  

6,2 S imi la r ly ,  i f  there  is  a speed limit according t o  l o c a l  law, a 
judgment must lake i n t o  account any v io l a t ion  of t h i s  r u l e ,  even i f  
the appl icab le  law does not  have any such r e s t r i c t i o n ,  

6.3 I f ,  on the other  hand, t he re  is  no speed l i m i t  f i xed  by the loca l  
law, a judge may never the less  consider t h a t  the  d r ive r  was a t  f a u l t  i n  
d r iv ing  too f a s t  taking i n t o  account a l l  the circumstances, It should 
therefore  be noted t h a t  i n  such a case the l oca l  law may no t  b e  invoked 
to  excuse the dr iver  f o r  an a c t  which i s  negl igent  i n  the  eyes of the 
appl icable  law, 

6,4 Then again,  there  i s  the case where the law appl icab le  to  ques,t.ions 
of l i a b i l i t y  is  iriore exact ing than the law of the  place of -the accident ,  
I f  f o r  example foglarcps a r e  not required by the l a t t e r  law, bu t  a r e  
requi red  by the law appl icab le  t o  quest ions  of l i a b i l i t y ,  i t  was oon- 
sidered. t h a t  a judge may consider the lack  of these lamps to  be negl igent ,  
f o r  example i f  he is  of the  opinion t h a t  the d r ive r  should have reduced 
h i s  speed a s  h i s  oar was not  equipped with foglanps. The following 
example of a coach t r a v e l l i n g  i n  a fore ign  country where an accident  
occurs i l l u s t r a t e s  the same s i t ua t ion :  - eccording t o  l o c a l  law, there  
i s  no need to  change t h e  d r ive r  a t  r egu la r  i n t e rva l s .  On the other  hand, 
according to  the law deemed appl icable  to  l i a b i l i t y ,  the d r ive r  of the  
coach rnust be replaced every s i x  hours, Although the l o c a l  law does 
not  contain  any such r e s t r i c t i o n ,  a jud.ge may take i n t o  account the re-  
quirements of the law of the S t a t e  of r e g i s t r a t i o n  i n  determining l i a -  
b i l i t y .  

6.5 T h e  evaluation of the tortious na ture  of the a c t  committed by the 
author of the accident  therefore  depends on the combined e f f e c t  of the 
l o c a l  law and the law appl icab le  to  l i a b i l i t y ,  'Phe r u l e s  of the l o c a l  
highway code a re  data which play a p a r t  i n  the evaluat ion of the whole 
s i t u a t i o n ,  This evaluat ion is c a r r i e d  out according to  the appl icable  
law, b u t  on the b a s i s  of f a c t u a l  eleinents drawn i n t e r  a l i a  from +he l o c a l  
law, This law i s  therefore  only of relevance i n  providing c e r t a i n  f a c t u a l  
elernents to the judge and s o  t o  enable him to  apply the law governing 
l i a b i i i i t y .  

A r t i c l e  8 

l This a r t i c l e  determines the of tile appl icable  law, 

2 The Conference decided to  give a s  wide a scope a s  poss ib le  to the 
appl icab le  law, Indeed it would have been poin t less  to  e x t r a c t  a law 
gover8ning a s  a general  r u l e  c i v i l  non-contractual l i a b i l i t y ,  i f  subsequent- 
l y  a hos t  of questions r e l a t i n g  to l i a b i l i t y  were to be withdrawn from 
i t s  f i e l d  of appl ica t ion .  A l l  mat te rs ,  with the exception of those 
expressly  excluded i n  a r t i c l e  2,  which c i v i l  law assigns to the realm 



of t o r t i ous  l i a b i l i t y ,  w i l l  therefore  f a l l  within t h i s  f i e l d .  It was 
deemed p a r t i c u l a r l y  u se fu l ,  c o n t r a y  to  the prac t ice  of some l e g a l  
systems, t o  avoid a  so iss ion  of appl icable  laws, a s  there  is  o f t en  a  
l i n k  between the requirement of f a u l t  and the extent  o f  r epa ra t ion ,  
For example, a  law requ i r ing  proof of negligence w i l l  award t o t a l  re-  
d ress ,  wh i l s t  another law which dispenses with the n e c e s s i t ~  of 
proving negligence w i l l  l i m i t  the aniount of oornpensa-tion payable, 
I f  one were to  carve up the appl icable  law and separate  1 i a b i l . i t y  
frorn r epa ra t ion ,  t h i s  oould only l ead  to  a  very approximate so lu t ion ,  
By not oarving up the api)l icable law, a r t i c l e  8 r e j e c t s  c e r t a i n  tenden- 
c i e s  which a r e  rrianifesting themselves a t  the  present time, 

3  The Confe:i:ence did not  deem i - t  usefu l  to  make an exhaustive l i s t  
of a l l  mat ters  to be ooverod by the law appl icable  to  l i a b i l i t y .  In  
i t s  view, i t  suf.ficed t o  make en enunoiative enumeration (detnonstrated 
by the use of -the adverbial  phrase " in  p a r t i c u l a r " ) ,  so a s  n0.t t o  
exclude invo lun ta r i l y  any important mat ter ,  Jketiole 8 therefore  
mentions only a s  exazples c e r t a i n  matters which a re  governed by the 
appl icable  law. 

4  Sub-paragraph 1 of a r t i c l e  8 mentions the bas i s  and oxtent  of 
l i a b i l i t y ,  These a r e  the i n t r i n s i c  elements w'nich make up l i a b i l i t y ,  
i n  o ther  words the pos i t i ve  conditions of such l i a b i l i t y .  

4.1 "Basis of l i a b i l i t y "  should be taken t o  mean f o r  example whether 
l i a b i l i t y  is based on f a u l t  or  is  ascer ta ined  objec t ive ly ,  the  def i -  
n i t i o n  of f a u l t ,  including the p:roblem of ascer ta in ing  whe-ther an 
omission i n  the sane way a s  an a c t  Inay consti-Lute f a u l t ,  the  exis tence 
of an a c t  gera~ina t ing  l i a b i l i t y ,  presumptions of l i a b i l i t y  and the 
burden of proof a s  substant ive i s sues ,  the  l i n k  of causation between 
the t o r t i o u s  a c t  and the damage caused, the persons l i a b l e ,  e t o ,  

4.2 It should be noted t h a t  under a r t i c l e  2, sub-.paragraph 3, the  
Conven-tion does not apply to  vioar ious l i a b i l i t y  w i t h  t he  exception 
of the l i a b i l i t y  of an owner of a  vehicle  o r  of a  p r i n c i p a l ,  or  of a  
master, (See -the oommentary to  a r t i c l e  2 ,  Nos 4 ,1  t o  4,3). 

4.3 The reference made to  the ex ten t  of l i a b i l i t y  covers i n t e r  a l i a  
any l e g a l  l i u i t a t i o n  si?t on such l i a b i l i t y ,  and shows t h a t  i f  there  i s  
a  naximum f ixed  by law, t h i s  is determined by the l a v  deeilied appl icab le  
t o  1iabi:Lity 'by v i r t u e  of -the Convention, Questions of compensatory 
damages and d iv is ion  of l i a b i l i t y  between the to r t f ea so r s  s i m i l a r l y  : . , .  

f a l l  under t h i s  heading, But i t  should be remembered t h a t  t he  convention 
does not  apply  -to recourse  ac t ions  among persons l i a b l e  ( a r t i c l e  2, 
sub-paragraph 4), I 

4.4 It i s  e s s e n t i a l  t o  po in t  out t h a t  preliminary quest ions  do not f a l l  
wi thin the scope of the ap.!?licable law by v i r t u e  of t h i s  Convention. 
For example the d e f i n i t i o n  of an owner is  not a  question of l i a b i l i t y  " 
but  is a  quest ion of proper-ty law,, The r u l e s  of p r i v a t e  i n t e rna t iona l  
law r e l a t i n g  to  property law w i l l  be apgl ied ,  The same i s  t r u e  i n  
r e spec t  of capaci ty;  the na t iona l  law o r  the law of the domicile de- 
pending on the case,  no t  the law governing l i a b i l i t y ,  w i l l  decide who 
is oapable and who i s  incapable.  The Convention only contemplates l ia- 
b i l i . ty ,no t  questions of personal s t a t u s  or  r e a l t y ,  



5 According t o  the second sub-paragraph of a r t i c l e  8 ,  the law deemed 
appl icable  s h a l l  a l s o  determine the grounds f o r  exemption from l i a b i l i t y ,  
any l i m i t a t i o n  of l i a b i l i t y  and any d iv i s ion  of l i a b i l i t y ,  This pro- 
v i s ion  r e f e r s  to  the  e x t r i n s i c  elements of l i a b i l i t y ,  i , e ,  ine  conditions 
of exemption, 

5.1 Among the grounds f o r  exempiion would f a l l  f o r  exanple force majeure, 
including necess i ty  and a c t  of a t h i r d  pa r ty ,  and a l s o  the f a c t  t h a t  
the accident  was due t o t a l l y  to  the negligence of the vict im,  

It seems t h a t  -the app l i ca t ion  of the  "guest s t a t u t e s "  a s  known i n  America, 
which exempt a gra tu i tous  c a r r i e r  from l i a b i l i t y  towards h i s  passenger, 
and the problem of the admis s ib i l i t y  of ac t ions  between spouses, denied 
a s  a r u l e  i n  some Common Law count r ies ,  should a l so  f a l l  within the soope 
of t h i s  provis ion,  

It should be noted tha.t r u l e s  of exemption s e t  i n  s o c i a l  s ecu r i t y  law 
remain outs ide the Convention under a r t i c l e  2, sub-paragraph 6. 

A s  regards  the problem of the v a l i d i t y  of c lauses  which exempt a persrn 
frcsn f a u l t  or  l i m i t  h i s  l i a b i l i - t y ,  the d r a f t i n g  ocinmittee had proposed 
to  use the phrase " l ega l  grounds f o r  exemption", so a s  to  exclude from 
t h i s  provision cont rac tua l  c lauses  exempting or l i m i t i n g  l i a b i l i t y ,  
Afterwards i t  was decided t o  s t r i k e  out the  word " lega l"  from the  t e x t .  
Consequently i t  seems -that the t e x t  a s  it has been adopted would admit 
t h a t  the problem of a sce r t a in ing  whether such exemp-tion clauses  a r e  
v a l i d  a lso '  f a l l s  within the scope of the law ap.plicable to l i a b i l i t y ,  

5,2 A s  t o  the concept of d iv i s ion  of l i a ' o i l i t y ,  t h i s  may r e f e r  to  cases 
where there  i s  contr ibutory neglj-gence on the p a r t  of the vict im;  i n  
such cases  l i a b i l i t y  f o r  damage is  divided between the author of the 
accident  and t h c v i c t i r n ,  possibly varying i n  proportion to  the  respec t ive  
grav i ty  of t he  negligence of each par ty .  

6 Under sub-paragrdph 3 of a r t i c l e  8 ,  the law deemed appl icable  s h a l l  
determine the exis tence and the kinds of in jury  or  damage which may 
have to  be compensated. 

? 

6.1 This w i l l  thus determine whether there  is  damage which gives  r i s e  
to  any c i v i l  l i a b i l i t y  and a l s o  the order i n  which damage, physical ,  
material  or  "moral", i s  t o  be redressed,  The appl icab le  law w i l l  a l so  
determine the var ious  elements of damage f o r  which the victim may olaim 
compensation, su.oh a s  l o s s e s  suf fe red  and p r o f i t s  missed (damnum emergens, 
lucrum cessans) ,  a s  .cue11 a s  evaluat ion of these elements ( a r t i c l e  8 ,  
sub-paragraph 4 ) -  

6,2 A s  regards  the prcblein of the law appl icable  to the burden a f  
proof,  one mus-t d i s t i ngu i sh  proof of l i a b i l i t y  and the proof o f  damage. 
The burden of proving l i a b i l i t y  a s  an element of substance depends on 
the law governing the substance of the case ,  t h a t  is t o  say the law 
ap9l icable  t o  l i a b i l i t y .  I f  there  is a presumption of l i a b i l i t y ,  t h i s  
f a l l s  under a r t i c l e  8, sub-paragraph 1 ,  which dea ls  with the bas i s  of 
l i a b i l i t y  ( s ee  No 4 ,?  above), On the o ther  hand, proof of damage, in- 
oluding var ious methods of proof,  is proof of a f a c t  and thus f a l l s  
within the ambit of the  l e x  f o r i ,  



7 Sub-parapaph 4 of a r t i c l e  8  r e f e r s  to  the kinds and extent  of 
damages ( t h e  English word "damages" oorresponds s e  1iGench phrase 
"domii;ages et in t6 re t s1 '  and thus cove r s  compensation f o r  damage), Indeed,  
it proved, necessary. t o  mention t h i s  poin-t expressly ,  seeing t h a t .  :the 
qu.eetion of the  ex ten t  of damages i s  governed a t  the present  time by 
the l e x  f o r i  i n  some count r ies ,  such a s  the United ICingdoiii. 

7.1 The a p p l i c a b l e  law thus deterkiiines the mode of r ed re s s ,  t h a t  i s  to  
say whether the damage should be compensated i n  kind c r  equivalent ly  by 
the payment of daraages. It w i l l  a l so  determine the amount of redrass  
due. 

7.2 blare p a r t i c u l a r l y  as  regards  the question of neasure of damages, 
i t  was emphasized during the discussions of the Speoial Comnission, 
t h a t  i f  t h e  -- l e x  f o r i  f i x e s  a  rnaximiz& of damages payable while the  foreign 
1a.w appl icab le  t o  l i a b i l i t y  does n0.t have such a liicit, the judge ought 
t o  follo-or the foreign law, There iiill therefore  be no maxi~nun amount 
payable; b u t  t h i s  w i l l  no t  prevent the Judge from f ix ing  the amount 
of damages according to  h i s  o%w personal convictions,  If  sooe count r ies  
evaf'uate "dornmage moral" according t o  s ca l e s  es tab l i shed  by p r a c t i c e ,  
a  judge should, a s  f a r  a s  poss ib le ,  take these s ca l e s  i n t o  account., 
B fu r the r  uxaople of the  appl ica t ion  of the  r u l e s  of t he  l a x  oausae 
i n  respec-t  of the ifleasure of damages a r i s e s  when a  judge who would 
have to  apply Swiss law, might notwithsLanding any provisions of the  
law of the foruf i ,  make use of the provis ion i n  Swiss law allowing for  
reduction o f  darnages i f  the t o r t f ea so r  would f ind  himself i n  f i nanc ia l  
d i f f i c u l t i e s  o r  i f  the victim were well-to-do, 

8 Sub-paragraph 5 of a r t i c l e  8  r e l a t e s  -to the question whether a  
r i g h t  t o  damages may be assignet! or i n h e r i s ,  As appears c i e a r l y  from - 
the ~ n g l i s h  t e x t ,  t h i s  provision covers t r a n s f e r  of the r i k h t  both by - 
assignmoni; and by way of succession,  

I n  the  l a t t e r  case i t  \must be ascer ta ined  whether an act ion may be 
brought by a  person i n h e r i t i n g  the r i g h t s  (ayants  d r o i t )  of the vict im 
- not  i n  h i s  'personal capaci ty  to  obtain r ed re s s  f o r .  the darnage which 
he has suf fe red  o n t h e ' r e b c u n d  due to t h i  death c2 the vict im,  a  matter 
which i s  d e a l t  wi-th under sub-paragraph 6 of a r t i c l e  8  - hu t  i n  h i s  
capaoity a s  h e i r  with a  view to  cbtaining r ed re s s  f o r  the o r ig ina l  
damage ' suf fe red  by the vict im whether to  h i s  person o r  to  h i s  goods, 

8.1 F i r s t l y ,  i t  seems t h a t  t he  law governing the devolution of the  
e s t a t e  of the victim should be t h a t  which determines whether a  person 
can be an h e i r  o r  no t ,  This a  preliminary qu.estion to  the main . . . ac t ion .  . . . . . 

. . 
8 2  ils regards  the ques-tion whether a  r i g h t  to damages may be assigned 
or  i nhe r i t ed ,  the s i t u a t i o n  was l e s s  o l e a r ,  Two ' tendencies made them- 
se lves  f e l t  i n  the Spccial  Commission, one which favoured the appl ica t ion  
of the law appl icable  t o  the inheri-tance and the other  which considered. 
t ha t  q u ~ s t i o ~ . : . ~  of the t r ans fe r  of r i g h t s  f a l l  wi-thin the scope of the  
law appl icable  to  l i a b i l i t y .  This l a t t e r  opinion preva i led  a t  t he  
Conference, 

This so lu t ion  i s  p a r t i c u l a r l y  i n tmes - t i ng  i n  view of the  d i f fe rences  
which e x i s t  between Comnon Law coun-tries and Continental coun-tries on 
the question a s  to  whethzr a  r igh-t  to damages nag be assigned or  in- 
h e r i t e d ,  Although the opposit ion of the  Coninon Law countr ies  t o  the 
adi i i iss ibi l i ty  of an ac t ion  by an h e i r  lessened -to some degree, d i f fe rences  
s t i l l  remain a s  regards  the conditions i n  which t h i s  ac t ion  may be 
brought. 



8 , 3  Fina l ly ,  i t  should be noted t h a t  the  question of the surv iva l  of 
an ac t ion  aga ins t  the h e i r s  f o r  compensation f o r  a  t o r t  committed by 
-the d-eoeased can only be deter~mined by the law governing quest ions  of 
succession,  

9 Sub-paragraph 6 of a r t i c l e  8 s t a t e s  t h a t  the appl icable  law s h a l l  
a l s o  determine 'the persons who have suf fe red  damage and who may claim 
damages i n  t h e i s  own r-. - 
This provis ion dea l s  i n  p a r t i c u l a r  with the problem of ascer ta in ing  
whether a  person other  than the " d i r e c t  victim" ( s e e  commentary t o  
a r t i c l e  4 ,  No 9 ,3 )  can obtain  r ed re s s  f o r  P.amage suf fe red  by him on 
the rebou.nd, a s  a  consequence of the  damage caused to  the viotim, 
Very of ten "dommage moral" may be suf fe red  a s  a  consequence of i n i t i a l  
damage f e l t  by someone elseg for  example, the aocidental  death of one 
person oaus ing t r ibu la t ion  .to another. This s i t u a t i o n  a l so  occurs i n  the  
f i e l d  of mater ia l  damage, We think of the  case of chi ldren whose main- 
tenance depended on the work of t h e i r  f a t h e r  who was k i l l e d  i n  a t r a f f i c  
accident ,  These chi ldren a r e  d i r e c t l y  in jured .  I f  they sue the motor is t  
who k i l l e d  t h e i r  f a t h e r ,  they w i l l  sue i n  t h e i r  personal capaci ty  f o r  
compensation for  the damage done to W. 

The tex-t of t h i s  provis ion reads t h a t  the daii~age should have been 
suf fe red  personal ly  by the victim +rho i s  asking fo r  r ed re s s ,  This does 
not  mean to  say t h a t  a  body corporate,  comprised of a  group of ind iv idua ls  
may no t  claiin damages f o r  an in ju ry  a f f e c t i n g  the t o t a l i t y  o f  i n t e r e s t s  
t h a t  i t  r8presen ts .  The problem of a sce r t a in ing  whether such an aot ion 
w i l l  be admissible therefore  a l so  depends on the law deemed appl icable  
to  l i a b i l i t y ,  Yet a r t i c l e  2 ,  sub-paragraph 6 s t a t e s  t h a t  the law deemed 
appl icab le  shal.1 not apply to  act ions  and recourse  ac t ions  by or  aga ins t  
s o c i a l  insurance i n s t i t u t i o n s .  

10 Under sub-parapaph 7 of a r t i c l e  8 ,  the law deemed appl icable  s h a l l  
determine the  l i a b i l i t y  o f f a p r i n c i p a l  f o r  t he  a c t s  of h i s  agen t .  or  of 
a  master f o r  t h e  a c t s  of h i s  se rvant ,  

?0,1 This re fe rence  which seems merely to  r e p e a t  the con-tent of a r t i c l e  2, 
sub-paragraph 3, was added with a  view t o  c l a r i fy ing  the t e x t  and t o  
avoid any lacuna appearing, It a l so  covers the l i a b i l i t y  of any body 
corporate f o r  i t s  agents .  

The r u l e  whereby the 1a.w appl icable  t o  the l i a b i l i t y  of an agen-t--author 
of an accident  w i l l  a l s o  detormine -the l i a b i l i t y  of h i s  p r i n c i p a l ,  con- 
forms t o  t he  guiding p r inc ip l e  of the Convention, t h e n e e d  t o  ensure t h a t  
there  is a  u n i t y  of appl icable  laws i n  r e spec t  of -the d i f f e r e n t  co- 
authors ,  

10-2 The concept of "commettant", r e f e r r e d  to  i n  the  Convention, i s  no t  
lmown to  a l l  l e g a l  systems represen-ted a t  the Hague Conference. To ex- 
p l a in  the ineaning of t h i s  term i n  the Convention, i t  may be usefu l  t o  
i l l u s t r a t e  i t s  cleaning i n  li"rench domestic law, xihere the concept seems 
to be :nore devclcped. In  a  very general  way, "coinmettant" r e l a t e s  t o  a  
person who d i r e c t s  someone e l s e  t o  carry out c e r t a i n  a c t s  on h i s  behalf 
and according t o  h i s  i n s t ruc t ions .  Ar t i c l e  1384 of the French C iv i l  Code 
indeed d i r e c t s  t ha t  masters and "comrnettants" a r e  l i a b l e  f o r  damage 
caused by t h e i r  se rvants  and agents a c t i n g  within the scope of t h e i r  
employuont. The t e r n  "mastertt (maftre)  picks  out only a  p a r t i c u l a r  



k i n d  of    conme-ttant" , whose u n d e r l i n g s  a r e  s e r v a n t s  o r  domestic  s , t h a t  
i s  -to s a y  a l l  those  h i r e d  t o  look a f t e r  -the person o r  house of  -the 
master .  To e s t a b l i s h  the  e x i s t e n c e  of t h i s  l i n k ,  i t  would seem .that 
bo th  l c g a l  ccinrnen.tators and case-law i n  France a r e  i n  agreement t h a t  
t h e  e s s e n t i a l ,  and i n  r e a l i t y  s o l e ,  cond i t ion  i s  t h e  r e q ~ ~ i r e m e n t  of  a  
l i n k  of subord ina t ion  between the  "cciiimettant" and t h e  "prepos6"i  
On t h e  o t h e r  hand, whether - t h e  "ccmnettantu pays a s a l a r y  o r  n o t  t o  -the 
"prbpos6", i s  of l i t t l e  importaiiceg noreover ,  the  "conne t t an t "  need 
n o t  be bound t o  h i s  "pr6pcsb1' by con- t raot ,  The s t a n d a r d  requi rement  
i n s i s t i n g  t h a t  t h e  "ooraaiettant" has  chosen h i s  "pr6pos6" does n o t  seem 
t o  be r e t a i n e d  by case-l.aw. Thus a peyson h i r i n g  a c a r  wi th  d r i v e r  lnay 
be l i a b l e  f o r  the ac t , s  of t h a t  d r i v e r  i n  s p i t e  of  h i s  l a c k  of  f r e e  
chcici i  as r e g a r d s  -the i d e n t i t y  of t h e  dri.ver. 

To i l l u s t r a t e  tne p r i n c i p l e  of subord ina t ion ,  we may c i t e  otiior c a s e s  
p a r t i c u l a r l y  r e l e v a n t  t o  t r a f f i c t  the  f a c t  t h a t  an occupant of  a  c a r  
does n o t  know how t o  d r i v e  does no-t p reven t  h i m  froi!! b e i n g  t h e  "ooinme-t ... 
taint" of t h e  d r i v e r ,  when t h e  l a t - t a r  i s  s u b j e c t  t o  h i s  d i r e c t i o n ;  i-t 
h a s  a l s o  been decided t h a t  subord ina t ion  e x i s t s  when a f a t h e r  i s  sued 
f o r  the  a c t s  of h i s  c h i l d  d r i v i n g  h i s  cars  on t h e  o t h e r  hand, a  person 
e n t r u s t i n g  h i s  c a r  t o  ano the r  wi th  a d i rec - t ion  t o  s e l l  it has  been deemed 
no-t t o  be a "cornmettant" and consequently cannot  be h e l d  l i a b l e  f o r  
damage r e s u l t i n g  from an a c c i d e n t  occur r ing  dur ing  t e s t - d r i v e s ;  s i m i l a r -  
l y ,  the  owner of a  c a r  who i n s t r u c t s  a  garage-keeper t o  c a r r y  o u t  r e p a i r s ,  
does n o t  hacone  the "coiilmettant" e i t h e r  of the  garage-keeper o r  o f  h i s  
eri~ployees who d r i v e  t h e  c a r ,  

The meaning of t h e  c ~ n c e p t  "ccmmettant'! i s  a l s c  c l a r i f i e d  by t h e  Engl ish  
t e x t  which. speaks of " p r i n c i p a l "  and "master".  

11 Sub-paragraph 8 of a r t i c l e  8 s t a - t e s  t h a t  t h e  a;>glicable law s h a l l  
determine r u l e s  of p r c s c r i p t i o n  and l i l n i t a t i o n ,  i n c l u d i n g  r u l e s  r e l a t i n g  
t o  t h e  comnencenen-t of a  p e r i o d  of p r e s c r i p t i o n  o r  l i n i i t a - t i o n ,  and t h e  
i n t e r r u p t i o n  and suspension of  t h i s  phr iod .  

By t h e  term " p r e s c r i p t i o n " ,  the  Convention means e x t i n c t i v e  p r e s c r i p t i o n  
a s  opposed t o  a c q u i s i t i v e  p r e s c r i p t i o n .  This  nay i n  a  genera l  way b e  
desc r ibed  a s  a  method of  ex t ingu i sh ing  a r i g h t  due t o  t h e  non-exercise 
of i t  w i t h i n  a p e r i o d  of  tibia f i x e d  by law. The term iiiust be understood 
i n  i-ts wides t  sense  and w i l l .  t hus  inc lude  s h o r t  p r e s c r i p t i o n s .  

To emphasize t h i s  wide i n t e r p r o t a t i o n ,  t h e C o n v e n t i o n  a l s o  r e f e r s  t o  
"d6ch6ances"g i n  the  Eng i i sh  t e x t  t h e  Ccnventj.on speaks bo th  of  pre- 
s c r i p t i o n  and 1 i i ; i i t a t i cn .  The i d e a  of  "dBch6ances" known t o  l e g a l  
systems basod on t h e  C i v i l  Code, r e f e r s  t o  the l o s s  of a  r i g h t  o r  of  
an a c t i o n  by reason of a  f a i l u r e  t o  e x e r c i s e  i t  w i t h i n  t h e  p e r i o d  and 
on t h e  c o n d i t i o n s  doter i i ined by the  Judge,  t h e  law o r  convunt icns ,  
In the  realin of proced.ure, t h e  "d6ch6ances" a r e  u s u a l l y  known a s  ":€or- 
c lus ions" .  The t e x t  of the  Convention o n l y  r e f e r s  t o  "d6ch6ancest' based 
on the  e x p i r a t i o n  of a  p e r i o d  of t i n e ,  Cases where one nag b e  depr ived 
of a  r i g h t  o t h e r  than by e x p i r a t i o n  of a  time-period a r e  thus  n o t  
coverod. 

The r u l e  of course  a p p l i e s  a l s c  t o  r u l e s  of p rasc r ip t i . cn  and l i m i t a t i o n  
i n  tho  f i e l d  of d i r e o t  a c t i o n s ,  d e a l t  wi th  i n  t h e  fo l lowing  a r t i c l e ,  

The p r i n c i p l e  of having r u l e s  of p r c s c r i p t i o n  and limitation ( i n  t h e i r  
wides-t s e n s e )  governed by t h e  law a p p l i c a b l e  t o  l i a b i l i t y  h a s  g r e a t  
value.  i t  l e n d s  c e r t a i n t y  by s e t t l i n g  t h e  o l d  con t roversy  betwben those  



supporting the appl ica t ion  of the law of the forum, a s  to  them t h i s  was 
a quest ion of procedure, and those favouring the app l i ca t ion  of the law 
governing l i a b i l i t y ,  f o r  whom t h i s  n a t t e r  was ono r e l a t i n g  to  the  
substance of l i a b i l i t y .  

A r t i c l e  9 

1 This a r t i c l e  r e m l a t e s  the d i r e c t  ao-tion of those in ju red  aga ins t  
the i n su re r  of the person l i a b l e ,  

2 The r i g h t  of the d i r e c t  vic t im and o ther  persons su f f e r ing  damage 
t o  br ing  an ac t ion  d i r ec - t l y ' aga ins t  the insurer  of the person l i a b l e  fo r  
the damage is  i n  some count r ies  regula ted  a s  a  t o t a l l y  separa te  mat ter ,  

.asor : independent of the r e l a t i o n s h i p  between the victim and t h e  t o r t f c  
In  other  count r ies ,  the r i g h t s  o f  the "erson. su f f e r ing  damage and 
of the t o r t f ca so r  aga ins t  the i n su re r  a r e  i den t i ca l .  It was. thought 
appropria te  t o  submit the quest ion of the existenoe of t h i s  r i g h t  ex- 
p re s s ly  to  the law governing l i a b i l i - t y ,  The f i r s t  paragraph of 
a r t i c l e  9 therefore  s t a t e s  t h a t  persons who have suf fe red  i n j u r y  o r  
damage shal.1. have a  r i g h t  of d i r e o t  ac t ion  aga ins t  t h e  insurer  of the 
person l i a b l e  i f  they have such a r i g h t  under the law appl icab le  ac- 
cording t o  a r t i c l e s  3 ,  4 or 5.  
The in su re r  i n  t h i s  context is of course not the insurer  of the vict im 
but  the i n su re r  of the author of the  accident  or  person otherwise l i a b l e  
f o r  the damage oaused by the acoj.dent, The qua l i fy ing  phrase "of the 
person l i a b l e "  added to  the  word " insurer"  demonstrates f u r t h e r  t h a t  
the Convention is concerned with l i a b i l i t y  insurance and not  with 
ob j eo t insurance,  

3 The Conference wished to  allow those suf fe r ing  damage to  br ing  an 
ao t ion  d i r e c t l y  aga ins t  an insurer  to  the g r e a t e s t  ex ten t  poss ib le  and 
t o  avoid such r igh- ts  being abolished due to  the e f f e c t  of the  Convention. 
Let u s  suppose t h a t  the appl icable  law is  the law of the S t a t e  of reg is -  
t r a t i o n  and t h a t  t h i s  law does not  know of the r i g h t  o f  d i r e c t  ac t ion ,  
wh i l s t  the  law of the  S t a t e  where the accident  occurred sanct ions  t h i s  
r i g h t ,  It follows t h a t  the  appl ica t ion  alone of the  law of the S t a t e  
of r e g i s t r a t i o n  would deprive the vict im of the r i g h t  t h a t  he would have 
possessed i f  the  Convention d id  not  e x i s t ,  It was ' i n  order  t o  avoid suoh 
a  d i sp leas ing  r e s u l t  t h a t  the Conference added the second paragraph of 
the  a r t i c l e  by v i r t u e  of which the r i g h t  o f  d i r e c t  ac t ion  s h a l l  never- 
t h e l e s s  e x i s t  if i t  i s  provided by the in l e rna l  law of the  S t a t e  where 
the aocident occurred, The r e t u r n  to  the l>r inciple  of t he  appl ica t ion  
of t he  1.aw of the S t a t e  where the accident  occurred is  therefore  j u s t i f i e d  
by the i n t e r e s t s  of the vict im,  

4 Las t ly ,  i f  ne i the r  of these laws provides any suoh righ-t ' ,  a  direc-l; 
a c t ion  rernains possible  under the t h i r d  paragraph of a r t i c l e  9 i f  it is  
provided by the law governing the cont rac t  of insurance,  

5 The way i n  which a r t i c l e  9 i s  d ra f t ed  makes i t  01-ear t h a t  i f  a l l  
th ree  laws permit a  d i r e c t  ~ c t i o n  aga ins t  the i n su re r ,  the  victim w i l l  
no t  be ab l e  to  ohoose the law which i s  most favourable to  him, The laws 
apply i n  the order i n  which they a r e  s e t  cu t  i n  the t e x t .  

6 A s  has  been mentjoned under a r t i c l e  8, No 1 1 ,  p ,  32, the r u l e  s e t  
out t he re  concerning p re sc r ip t ion  appl ies  a1 so to  p ra sc r lp t ion  and 
l i m i t a t i o n  of a  d i r e c t  ac t ion .  



In  t h i s  context  i t  sbould be noted t h a t  the substant ive r u l e  of artic1.e 8 
of Annex 1 t o  the European convention on Compulsory Insurance aga ins t  
Civ i l  L i a b i l i t y  i n  Respect of Notor Vehicles s t a t e s  t h a t ,  any ac t ion  by 
the in ju red  par ty  a g a i n s t  the  insurer  based on the former 's  d i r e c t  
olaim aga ins t  him s h a l l  be barred a f t s r  two years  have elapsed s ince  
the time of the accident ,  

A r t i c l e  10 

1 This a r t i c l e  dea ls  with "ordre public" p o l i c y ) ,  

2 In accordance with the p rac t i ce  of the  Eague Conference, t h i s  
a r t i c l e  has becm drawn up i n  a  very r e s t r i c t i v e  way and s t a t e s  t h a t  
the app l i ca t ion  of any of the  laws declared appl icable  by the present  
Convention may be refused only when i t  i s  manifest ly  contrary t o  public 
po l icy  ("ordre  publ ic") .  

3 The Conference wished to  encourage prudence on the p a r t  of judges 
and -wanted the use of the publio po l icy  c lause to  be r e s t r i c t e d  to  the 
g r e a t e s t  possible  ex ten t .  The form of words used demonstrates t h a t  
cour t s  of cont rac t ing  S t a t e s  may only have recourse -to the concept of 
publio po l icy  i n  se r ious  oases,  t h a t  i s  t o  say i n  those oases where 
appl ica t ion  of a  foreign law would derogate without a  shadow of doubt 
from the fundamental p r inc ip l e s  of law or morals of the S t a t e  of the 
forum, In  such a  case ,  the fore ign  law should only be s e t  as ide  on 
very l i m i t e d  points .  

4 It was emphasized t h a t  a  fore ign  l ega l  provision which, wh i l s t  
accordir!g oonipensation to a  victim f o r  damage caused by an acoident ,  
does not  give the same scope of compensation a s  the  law of the forum, 
i s  not t o  be considered a s  contrary t o  publ ic  po l icy ,  

A r t i c l e  1 1  

1 This a r t i c l e  accords t o  the  Conv,?ntion the S-tatus c 1  a  uniform law -- 
of p r i v a t e  i n t e rna t iona l  law, 

2 It was not  thought useful  to  r e s t r i c t  -the f i e l d  of app l i ca t ion  of 
the Convention e i t h e r  r a t i onae  l o c i  or r a t i onae  personae or a s  to t h e .  
laws which may become appl icab le ,  Once the Convention has entered i n t o  
force f o r  a  Contracting s t a t e ,  the  Convention wil.1 apply i n  t h a t  country 
even i f  the  aocidt?nt occurred i n  a  non-Contracting S t a t e ,  or  i f  i-t in- 
volved persons other than na t iona l s  or  hab i tua l  r e s i d e n t s  of Contracting 
S t a t e s ,  The Convention w i l l  apply even i f  the  appl icable  law is  not  
tha-t of a  Contracting Sta-te. Therefore the  appl ica t ion  of the substant ive 
provisions of the Convention, a r t i c l e s  1 to  10, i s  independent of any 
condition, of reciproci- ty .  

3 The count r ies  i n  which the Convention en-ters i n t o  force  w i l l  sub- 
s t i t u t e  i t  f o r  t h e i r  e x i s t i w  p r i v a t e  i n t e rna t iona l  law i n  respeo-t of 
a l l  count r ies ,  and there  w i l l  not  be any overlap of t r e a t y  law and 
common law. 

4 This technique i s  not new, The Conference has a l ready d r a m  up two 
Conventions unifying c o n f l i c t s  r u l e s  intended to  have a  un iversa l  e f f e c t ,  
One Convention i s  t h a t  on the Law Applicable to the In t e rna t iona l  Sales  



of Goods of the 15th of June 1955, and the other  i s  t h a t  on the Confl ic t  
of Laws r e l a t i n g  to  the Form of Tes-tamentary Disposi-tions of the 5 th  of 
~ c t o b e r  1961 These two Cohventions a r e  i n  force and have replaced the 

7 e x i s t i n g  p r iva t e  i n t e rna t iona l  law i n  Contracting S t a t e s  . 
5 The way in which na t iona l  c o n f i i c t s  r u l e s  w i i l  be replaced by the 
Convention w i l l  depend on the cons t i t u t iona l  law of Contracting S ta t e s ,  
In  c e r t a i n  countr ies ,  such a s  France, the new confl . ic ts  r l e s  w i l l  en te r  8 i n t o  force  a s  from the time of promulgation of the t r e a t y  . I n  other  
oountr ies ,  on the other  hand, enabling S- ta tutes  w i l l  introduce these 

Q rul.es i n t o  intrirnal  law), 

6  A s  we have mentioned, a  judge i n  a  Contrac-ting S t a t e  may be required 
to  apply the law of a  non-Contracting S ta t e  by v i r t u e  of the Conventionr 
f o r  example i f  an accident  occurs i n  Ruri tania  involving a  French vehic le  
and a Swedish vehic le ,  French or  Swedish judges w i l l  have to apply the 
law of Rur i tan ia ,  The same w i l l  a l so  apply i f  the accicient takes place 
i n  f i ance  or i n  Sweden and i t  involves only one veh ic l e  which is r eg i s t e r ed  
i n  Ruri t an ia .  

This ob l iga t ion  under the Convention to apply any p a r t i c u l a r  law i n  the 
world to  questions of c i v i l  l i a b i l - i t y  gives  added importance to  the 
p r o ~ d s i o n  on pu3lio po l icy  i n  a r t i c l e  10 which has j u s t  been d e a l t  with. 

The ItIember S t a t e s  of t he  Conference a re  known t o  each o ther  and a r e  aware 
t h a t  t h e i r  domestic laws contain  nothing which could be disagreeable,  
But the world is  l a r g e a n d  the number of na t iona l  l e g i s l a t i o n s  is r ap id ly  
growing. To take an extreme example, a  foreign law deemed appl icable  by ,  
the  Convention might f i x  l i m i t s  on l i a b i l i t y  depending on r ace ,  r e l i g i o n  
o r  colour of a  vic t im,  It i s  probable t h a t  such disor iminatory l eg i s l a -  
t i on  vrould offend the publ ic  po l icy  of Contracting S t a t e s  and a r t i c l e  10 
could be invoked, 

7 AS regards  the Sales  Convention see  Ph, Malaurie, Unif icat ion du d r o i t  
e t  c o n f l i t s  de l o i g  travaux du ComitQ fcanqais  d.e d r o i t  i n t e rna t iona l  - 
priv6,  1964-1966, p* 83 e t  seq. 9 Ph, Kahn, journal  du d r o i t  iiiterna.tiona1 
1966, p ,  304 e t  seq , ;  Droz, &vue c r i t i q u e  de bait in t e rna t iona l -= i s ,  
1964, p ,  669: Y, Loussouarn and J,-.3, Bredin, Droit  -. fiu c o r n m e r c . ~ , - i e  
na t iona l ,  1969, p, 663 e t  seq. 

A s  regards  the W i l l s  Conven.tion see G. Droz, "Les nou.velles rkg le s  do 
c o n f l i t  f ranpaises  on matikre de forme des testaments,  Revue cri t ique_ 
de d , i ,p ,1968 ,  par t icul ikrement ,  p ,  20 e t  seq, 

8 See Droz, Rlvue c r i t i q u e  1964 -, p .  21. 

9 See for  example i n  r e s p e c t  of the Sales Convention the Swedish law 
of the  4th of June 1964 (s,F.S, 1964:-) which repoata  a r t i c l e &  :.' 
1 to  6 of t he  Convention and a s  regards the Wills Convention, see  i n  ., 
Zngland the Wills Act 1963 and i n  Ireland, the  Sucoession Act 1962 which "-- 
appear i n  the form of na t iona l  provis ions  of p r i v a t e  i n t e rna t iona l  law 
whi l s t  sanct ioning the p r inc ip l e s  of the Convention. 



1 .4rt icles 12 t o  14 form a  t r i l ogy  deal ing with count r ies  with ncn- 
un i f i ed  l e ~ a l  systems, --- -- 
2  The i n i - t i a l  problem created by such countr izs  i s  the question of 
a sce r t a in ing  which law is the i n t e r n a l  law i n  r e spec t  of c i v i l  non-- 
cont rac tua l  l i a b i l i t y .  For exaniple the United Sta'es of America does 
not have one s ing le  l e g a l  sys-temg each s ing le  t e r r i t o r i a l  u n i t  making up 
t h i s  country has i - t s  olm p r iva t e  law, 

Ar t i c l e  12 solves  t h i s  prcbleni by declar ing t h a t  every t e r r i t o r i a l  e n t i t y  
forming p a r t  of a  S t a t e  having a  non-unified l ega l  system s h a l l  be con- 
s idered a s  a  S t a t e  for  the purposes of a r t i c l e s  2  to  11 when i t  has i t s  
own l e g a l  s p t e m ,  i n  r3spec t  of c i v i l  non.,"contractual l i a b i l i t y  a r i s i n g  
from t r a f f i c  acc idents ,  

3 This a r t i c l e  i s  mainly d i rec ted  to co r~n t r i e s  such a s  Canada, the 
United S t a t e s  of kiiierioa, the IJnited Kingdom and Yugoslavia. Seeing 
t h a t  the Convention determines cnly the law appl icable  to  c i v i l  ncn- 
ccntrac-tual  l i a b i l i t y  a r i s i n g  from t r a f f i c  acc idents ,  i t  follows t h a t  
a  reference to S t a t e s  with non-unified l e g a l  systems app l i e s  cn ly  t o  
ooun-tries whose r u l e s  on non-contractual l i a b i l i t y  i n  t h i s  f i e l d  a r e  
not un i f i ed .  For example, Switzerland i s  to  be considered a s  a  un i f i ed  
l e g a l  system, even though tt.e r u l e s  i n  o the r  : f ie lds  such a s  the  law of 
procedure vary from Canton t o  Canton, I n  t he  same way any s l i g h t  
d i f fe rences  i n  administra. t ive r u l e s  between -two munic ipa l i t i es  o r  two 
provinces of one S ta t e  whose law is  i n  a l l  other r e spec t s  un i f i ed ,  a r e  
unimportant, The d i f fe rence  must be apparent i n  the substant ive r u l e s  
governing l i a b i l i t y ,  

4 As an example of the e f f e c t  of a r t i c l e  12, i t  should be no-ted t h a t  
i t  designates  a s  .the ap:)licable law f o r  the cases  f a l l i n g  within a r t i c l e  3 
-the i n t e r n a l  law of the ' t e r r i t o r i a l  e n t i t y  where the accident  occurred, 
and f o r  cases  f a l l i n g  within a r - t i c l e  4  the  i n t e rna l  law of the terr i - . -  
t o r i a l .  e n t i t y  i n  which the vehicle  was r eg i s t e r ed .  If the vehic les  a r e  
not registered by region,  'but following r ecen t  -trends, c e n t r a l l y  f o r  
the whole country, thc p r inc ip l e  la,id down i n  a r t i c l e  6 deal ing with 
r e g i s t r a t i o n  i n  several  count r ies  w i l l  be appl ied,  and the law of the  
- t e r r i t o r i a l  en t i - ty  where the vehic le  was h a b i t u a l l y  s t a t i oned  a t  the 
time of the acciden.t w i l l  'be appl ied,  

A f u r t h e r  complication a r i s e s  froin the syutein of r:l::gistration i n  force  
i n  the United Kingdom. There r eg i s t rAa t ion  i s  e f fec ted  :!ocally by 
county counci ls  which accord t o  a l l  motor vohicies  a  r e g i s t r a t i o n  
c e r t i f i c a t e  bearing i n t e r  a l i a  the name of the l o c a l  authcr i - ty  gran t ing  
r e g i s t r a t i o n ,  This c e r t i f i c a t e  a s  well  a s  the number p l a t e s  assigned 
-to i t  a r e  never changed throughout the l i f e  of the vcjhicle .  I f  a  veh ic le  
r e g i s t e r e d  i n  London i s  so ld  to  a  person r e s i d i n g  i n  Glasgow, the second 
sentence of a r t i c l e  6 must -be r e f e r r e d  t o ,  Supposing t h a t  n e i t h e r  owner 
nor cbiver nor. the person.. having control  of the vehicle  had h i s  habi.tu.al 
res idence a t  th6 time of $he accident  i n  the t e r r i t o r i a l  e n t i t y  i n  
which the vehic le  was r eg i s t e r ed ,  t h a t  i s  England ( ~ o n d c n ) ,  reference 
mus-L be made t o  the i n t e r n a l  law of the t e r r i t o r i a l  e n t i t y  i n  which the  
vehic le  was habi- tual ly  s t a t i oned ,  t h a t  i s  to  say Scots law, 



Ar t i c l e  13 
7 

1 This a r t i c l e  aims -to remove an ambiguity present  i n  the previous 
a r t i c l e .  

2 The t e x t  of a r t i c l e  12 is indeed ambiguous a s  it could be in t e r -  
preted a s  imposing an ob l iga t ion  on a S t a t e  with a  non-unified l ega l  
system t o  apply the Convention even t o  i n t e r n a l  acc idents ,  f o r  example, 
to an accident  occurr ing i n  the United Icingdom between two persons 
r e s iden t  t he re ,  

In  order  t o  avoid suoh a  s i t u a t i o n ,  the  Conference, a t  the  reques t  
of the United Kingdom delegat ion,  introduced a r t i c l e  13 whereby a  S t a t e  
having a  non-unified l e g a l  system is  not  bound t o  apply t h i s  Convention 
t o  accidents  occurring i n  t ha t  S t a t e  which involve only vehic les  
r e g i s t e r e d  i n  t e r r i t o r i a l  u n i t s  of t h a t  S t a t e ,  

Therefore such a  S t a t e  is  not required t o  modify i t s  inter-regional 
c o n f l i c t  r u l e s  i n  r e spec t  of suoh accidents .  

3  In  r a r e  and theo re t i ca l  cases ,  t h i s  could have unexpected conse- 
quences, Let  u s  suppose two Dutch fami l ies  agreed t o  t r ave l  together 
i n  t h e  United Kingdomi They h i r e  two oars  i n  Edinburgh and on a r r i v a l  
i n  London these two oars  c o l l i d e ,  If t h i s  case warebrought before an 
English judge, he would apply English law by v i r t u e  of a r - t i c l e  13 and, 
subsequently, i t  is  possible  t h a t  he would consider the proper law of 
the t o r t  t o  be k t c h  law. I f ,  on the  o the r  hand, the case i s  brought 
before a  Dutch judge, he would be bound t o  apply a r t i c l e s  4  b and 12 of 
the Convention and consequently Scots law, 

Ar t i c l e  14 

1 This a r t i c l e  contains  a  Federal Clause, 

2  Some Federal S t a t e s  fo r  cons t i t u t iona l  reasons a r e  not  f r e e  to bind 
each of the  Hember S t a t e s  within it to  an in t e rna t iona l  convention, 
These ind iv idua l  S t a t e s  a r e  to  be considered a s  independent from each 
other a s  regards  such conventions. It was therefore  necessary to  pro- 
vide a  spec i a l  c lause allowing individual  S t a t e s  to  r a t i f y  t h i s  Convention. 

3  l'hc c l ause  provides t h a t  a  S t a t e  having a  non-unified l e g a l  system 
may, a t  the  time of s igna ture ,  r a t i f i c a t i o n  or  accession,  declare  t h a t  
t h i s  Convention s h a l l  ex tend to  a l l  i t s  l e g a l  systems or  only to  one o r  
more of them, and may modify i t s  dec la ra t ion  a t  any time t h e r e a f t e r ,  by 
making a  new dec la ra t ion  , 

These dec la ra t ions  a r e  t o  be n o t i f i e d  to  t he  Ministry of Foreign Af fa i r s  
of the Netherlands and s h a l l  s t a t e  expressly  the l e g a l  systems t o  which 
the Convention appl ies .  

4  The a r t i c l e  does no t  contain any provis ion a s  to  the  time a t  which 
such dec la ra t ions  w i l l  take e f f e c t ,  

A dec la ra t ion  made a t  the time of s igna tu re ,  r a t i f i c a t i o n  o r  accession 
w i l l  o b ~ i o u s l y  only take e f f e c t  from the da t e  a t  which the Convention 
en te rs  i n t o  force  f o r  the declar ing S t a t e ,  



A s  regards  l a t e r  declarat ions ,  which may e i t h e r  contain an extension or  
a  l i m i t a t i o n  of the f i e l d  of t e r r i t o r i a l  appl ica t ion  of the Convention;.' 
they would seem to  take e f f e c t ,  i n t h e  absence of any spec ia l  provis ion,  
a s  from the n o t i f i c a t i o n  of the dec la ra t ion  -to the Ministry of Foreign : ' 

Affa i r s  of the Ne-therlands. One could a l so  invoke a r t i c l e  19 ,  paragraph 3, 
by analogy a s  regards  extonsions. 

Ar t i c l e  15 

1 This a r t i c l e  dea ls  with the problem of _conflict ing conventionsa 

2 It 'declares -that t h i s  Convention s h a l l  not p reva i l  over other 
conventions i n  spec ia l  f i e l d s  to  whioh the Contracting S t a t e s  a r e  o r  
may becon10 P a r t i e s  and ah ich  contain provisions ooncerning o i v i l  non- 
cont rac tua l  l i a b i l i t y  a r i s i n g  out of a  t r a f f i c  accident .  

3  This provision has  two purposes: to  safeguard the  v a l i d i t y  of . , 

conventions whioh have al ready been adopted and to  permit Contrac-ting 
Sta-tes t o  conclude both mul t i l a - te ra l  and b i l a - t e r a l  conventions i n  the  
fu tu re  notwithstanding t h i s  Convention, 

However, it should be noted t h a t  a r t i c l e  15 does not  r e f e r  to other  
oonventions i n  general  b u t  only to  conventions whioh, i n  spec ia l  f i e l d s ,  
oontain provisions concerning the quest ions  of l i a b i l i t y  d e a l t  with i n  
t h i s  Convention.' Thus the Gevena Convention of the  19th o:f May 1956 
" r e l a t i v e  au con-trat de t ranspor t  i n t e rna t iona l  de marchandise par 
r o u t e " ( ~ M ~ )  w i l l  prevail! cver t h i s  Convention i n  so f a r  a s  i t  governs 
i n t e r  i l i a  questions of non-contractual l i a b i l i t y .  The same i s  t rue 
f o r  the proposed conven-tion " r e l a t i v e  au con-trat de t ranspor t  in-ter- 
na t iona l  de voyageurs e t  de bagages par  routel t ' (~V3) , a s  well a s ,  fo r  
example, the Pa r i s  Convention "concernan-t l a  r e sponsab i l i t 6  enve:rs l e s  
t i e r s  en matihre d16nergie  nuol6aire" of the  29th of Ju ly  1960, the 
Supplementary Convention of the  31st  of January 1963 and the Vienna 
Convention " r e l a t i ve  l a  responsabi l i t6  c i v i l e  en matikre de dommages 
nuc16aires9 e t c , "  of the  21st  of M'ay 1963. I f ,  on the  o the r  hand, two 
Contracting S t a t e s  to  t h i s  Convention decide to  conclude a  b i l a t e r a l  
convention on t r a f f i c  accidents  i n  general ,  t h a t  convention would not  
p reva i l  cver t h i s  Convention a s  i t  would have exac t ly  the same soope. 

Ar t i c l e  16- 

1 Eccticles 16 -to 21 contain the W1 Clauses, 

2  Ar t i c l e  16 deals  r e r i  th signatures and r a  tif ' ica t ions ,  

3 The prooedure whereby a  country may become a  Par-by t o  the  Conven-tion 
i s  d e a l t  with i n  two a r t i c l e s ,  a r t i c l e s  16 and 18.  A r t i c l e  16 i s  r e l e -  
vant  f o r  S t a tos  represented a t  the  Eleventh Session of the ~onfereno:e;  
a r t i c l e  18 deals  with S-tates not  represented a t  t h a t  Session. 

4 The niain reasons f o r  two a r t i c l e s  being drawn up to  deal  with - tws  
d i f f e r e n t  ca tegor ies  of S t a t e s  a r e  t he  following: ( i) only s t a t e s  re-  
presented a t  t he  ElcvSnth Session rnay'sigx the C o n v ~ t i o n ;  (ii) these 
S t a t e s  may then r a t i f y  the  Convention wh i l s t  S t a t e s  not  represented a t  
t h a t  Session may only accede to  i t ;  ( i i i )  only r a t i f i c a t i o n s  of the 
S t a t e s  represented a t  the  Session a re  taken in to  considerat ion when 



c a l c u l a t i n g  the minimu-m number of r a t i f i c a t i o n s  necessary t o  cause the 
Convention t o  en te r  i n to  forceg ( i v )  the divis ion of t h i s  quest ion i n t o  
two a r t i c l e s  makes i t  more easy to  determine the group of S t a t e s  which 
a r e  allowed to  accede to  t he  Convention. 

5 A r t i c l e  16 therefore  s t a t e s  t h a t  the Convention s h a l l  be open f o r  
s igna ture  by the S t a t e s  represented a t  the Eleventh Session of the  
Conference and s h a l l  be r a t i f i e d  and the instruments of r a t i f i c a t i o n  
s h a l l  be deposited with the Ministry of Foreign Affa i r s  of t he  Nether- 
l ands ,  

A r t i c l e  17 

1 This a r t i c l e  r egu la t e s  the  date  of m i n t o  force  of the  Convention. 

2 The f i r s t  paragraph dea l s  with the f i r s t  en t ry  i n t o  foroe  of the  
convention, This w i l l  take place on the s i x t i e t h  day a f t e r  the  depos i t  
of the  t h i r d  instrument of r a t i f i c a t i o n ,  

3 The second paragraph r e l a t i r g  t o  t he  en t ry  i n to  fo rce  f o r  each sub- 
sequen-l; r a t i f i c a t i o n ,  s t a t e s  t h a t  the Convention s h a l l  en t e r  i n t o  force 
f o r  each s ignatory S ta t e  which r a t i f i e s  subsequently on the s i x t i e t h  day 
a f t e r  the  deposi t  of i t s  instrument of r a t i f i c a t i o n .  

A r t i c l e  18 

1 This a r t i c l e  deals  with accessions t o  the Convention by S ta t e s  not  
represented a t  the Eleventh Session of the Conference ( see  a l s o  under 
a r t i c l e  1 6 ) ,  

2 I n  order  to  achieve conformity with the p rac t i ce  of o ther  recent  
i n t e r n a t i o n a l  instruments,  i n  p a r t i c u l a r  those drawn up by the  United 
Nations Organization, the system of accession has been s l i g h t l y  changed 
from previous Conventions of the  Conference. Under -the new system, 
s p e l t  out  i n  the f i r s t  paragraph, the Convention is  not  t o t a l l y  open to  
accession by a l l  S t a t e s  no t '  represented a t  the Eleventh Session of t he  
conference, bu t  is only open t o  a  S t a t e  whichds a  ?!Iember of t he  Conference 
or  of the  United Nations Organization o r  of a  spec ia l ized  agency of t h a t  
Organization,  or  i s  a  Par ty  t o  the S t a tu t e  of the In t e rna t iona l  Court 
of 3us t ide .  An aocossion may no t  be e f f ec t ed  u n t i l  a f t e r  the Conven-tion 
has cntered i n t o  f c r c e  i n  accordance with the f i r s t  paragraph of 
a r t i c l e  17 ,  

3 Under the second p a r a g ~ a p h  of a r t i c l e  18, the instrument of accession 
is  t o  be deposited with the Ministry of Foreign Affa i r s  of t he  Netherlands. 

Under the t h i r d  paragraph, t he  Convention s h a l l  en te r  i n t o  f c r c e  f o r  
S t a t e s  acceding t o  i t  on the s i x t i e t h  d.ay a f t e r  the deposi t  of i t s  in s t ru -  
ment of accession.  A s  from t h a t  da t e ,  consequently, the r u l e s  o f  the 
Convention w i l l  replace n a t i j n a l  c o n f l i c t s  ru l e s .  

4 However, according to  paragraph 4 the accession w i l l  have e f f e c t  
only a s  regards  the r e l a t i o n s  between the aocedii?g S t a t e s  and such 
Contracting S ta t e s  a s  w i l l  lavedeclared t h e i r  acceptance of t he  accession.  



This r u l e ,  which makes i t  necessary t h a t  S t a t e s  consent e x p l i c i t l y  t o  
a p a r t i c u l a r  accession was prefer red  over the  old system which obliged 
them to  make known t h e i r  opposit ion i f  they wished -to exclude the e f f e o t s  
of such aocession. This system could i n  effec-t  g ive r i s e  t o  n&gatiSe 
dec la ra t ions  of a p o l i t i c a l  charac te r ,  whioh the conference wished to  
avoid, 

The term "Contracting S ta tes"  a l s o  includes  S t a t e s  acceding t o  the  
Convention, The oonclition of accep-tance therefore  app l i e s  equa l ly  f o r  
there  t o  be any t r e a t y  r e l a t i o n s  between an acceding S ta t e  and a S t a t e  
+rhich has a l ready acceded to  the  Convention. 

5 Paragraph 5 of t h i s  a r t i c l e  s t a t e s  t ha t  tho Convention w i l l  en t e r  
i n t o  foroe a s  between the acceding S ta t e  and the S t a t e  having declared 
t o  accept t he  accession pn the s i x t i e t h  day a f t e r  the deposi t  of the 
dec la ra t ion  of acceptance. 

It w i l l  be seen t h a t  f o r  the determination of the da te  of en t ry  i n t o  
foroe,  the phrase "soixante jcurs  aprEs l e  dBp6t" i s  used i n  the French 
t e x t  of paragraph 5 ,  wh i l s t  i n  paragraph 3 and i n  a r t i c l e s  l7 and 19,  
the Ccnvention speaks of the  "soixantiEme jour" a f t e r  depos i t ,  Since 
the l a t t e r  phrase has been used. throughout previous Conven-ticns of the 
Conference and t h a t  i t  corresponds with the English t e x t  of parat;-raph 5 
("on the s i x t i e t h  day a f t e r  the  depos i t " ) ,  it i s  to  be presumed t h a t  the 
French t e x t  of paragraph 5 should he understood i n  t h i s  way, 

Ar t i c l e  19 

1 This a r t i c l e  deals  with the appl ica t ion  of the Convention t o  --.- t e r r i -  
t o r i e s  which do not manage t h e i r  i n t e rna t iona l  a f f a i r s  themselves, 

2 The Convention app l i e s  a,utomatically to  the home t e r r i t o r i e s  of 
Contracting S ta t e s ,  If a Contracting S ta t e  wishes the Convention t o  
apply to  t e r r i t o r i e s  f o r  the i n t e rna t iona l  r e l a t i o n s  of which i t  is 
respons ib le ,  i t  mus't make an express dec la ra t ion  to  this e f f e c t ,  

3 Ar t i c l e  19 therefore  provides t h a t  any S ta t e  may, a t  the  time of 
s igna tu re ,  r a t i f i c a t i o n  or  aooession, declare  t h a t  'the presen t  Convention 
s h a l l  extend t o  a l l  the  t e r r i t o r i e s  f o r  the i n t e rna t iona l  r e l a t i o n s  of 
which it is  responsible ,  or  t o  one o r  more of -them, Such a dec la ra t ion  
s h a l l  take e f f e c t  on the dnte of en t ry  i n t o  force of -the Ccnvention f o r  
the S t a t e  concerned. 

A t  any time t h e r e a f t e r ,  such extension s h a l l  be n o t i f i e d  to  the  Ministry 
of Foreign Af fa i r s  of the Netherlands. 

The Convention s h a l l  en te r  i n t o  force  r o r  the t e r r i t o r i e s  mentioned i n  
the extension on the s i x t i e t h  day a f t e r  such n o t i f i c a t i o n ,  

4 It will. be seexi 'that t h i s  t e r r i t o r i a l  extension i s  not  sub jec t  t o  
the condi t ion of acceptance by o ther  Contracting S t a t e s  provided f o r  i n  
a r t i c l e  29 of the Convention on the Recogni-tion of Divorces and Legal 
Separations f o r  example, 

A r t i c l e  20 - 
1 This a r t i c l e  dea ls  with the durat ion of the  Convention and i t s  
denunciation. 



2 The Convention w i l l  remain i n  force f o r  f i v e  years  from the date  
of i t s  en t ry  i n to  force  i n  accordance wit11 the f i r s t  paragraph of 
a r t i c l e  17, even f o r  S t a t e s  which have r a t i f i e d  i t  o r  acceded to  i t  
subsequently. 

I f  t he re  has been no denunciation,  the Convention s h a l l  bc  renewed 
t a c i t l y  every f i v e  yea r s ,  

Any denunciation s h a l l  be n o t i f i e d  to  'the fliinistry of Foreign Affa i r s  
of the Netherlands a t  l e a s t  6 mon-ths before  the end of the  five-yoar 
period.  

It may be l imi t ed  to  c e r t a i n  of the t e r r i t o r i e s  t o  which the Convention 
app l i e s ,  

The denuncia-tion sh:%ll, howcver, have e f f e c t  only a s  regards the S t a t e  
which has n o t i f i e d  i t ,  The Convention s h a l l  remain i n  force  f o r  the 
oth& Contracting s t g t e s .  

This a r t i c l e  deals  with the no-tif ica ' t ion which thc Minis t ry  of Foreign 
Af fa i r s  of the Netherlands a s  the deposi tary of t he  Convention must 
g i v e t o  . . .  . . the S t a t e s  r e p r e s e n t e d a t  t h e  Eleventh Session a s  well a s  to  
s t a t e s  acceding t o  the  Convention, The a r t i c l e  does no t  c a l l  fo r  
comment, 

Stockholm, October 1969 



The d r a f t  Convention has a l ready been s tud ied  i n  severa l  a r t i c l e s  
In  p a r t i c u l a r  the following may be mentiofleds 

Amrani ---=,P-----? Ph.W - Report on the E1eC?enth Sessip:n of the Hague Conference; 
KEZriEZZ-Journal of In te rna t iona l  Law 1969, p. 521. 

B a t i f f o l  --_-----2--: H - DQternination de l a  l o i  appl icable  en matihre d 'acc idents  ae-.i 
a  c i r cu fa t ion  r o u t i e r e ;  Revue c r i t i q u e  de d r o i t  i n t e rna t iona l  pr iv6 

1969, P. 226, 

Beitzke ---__--E--: G - Die.11. Haager Konferenz und das Koll is ionsreoht  der  
SX5ZEZeZVZrliehrsunfalle; Rabe1szeitschrif.t  1969, p ,  204. 

Dutoit ------L--: B e t  Merciex,-P, - Convention su r  l a  l o i  appl icab le  en n a t i h r e  - - - - - - - -- 
ZITSiE6iZIeZFs de l a  c i rcura t ion  rou t ik re ;  R iv i s t a  d i  d i r i t t o  in te rnaz iona le  
pr iva to  e  processuale 1969, p.404 and Nederlands T i j d s c b r i f t  voor In t e r -  
na t ionaa l  Reoh! 1969, p ,  236, 

EssBn, ------=---- E.Wi', - T i l l a p i g  l a g  v i d  i n t e r n a t i o n e l l a  trafikolyckor.;  Nordisk 
FFiFEZriEEs T i d s k r i f t  1969, p ,  217. 

Loussouarn Y - La Convention sur l a  l o i  ap;,lioable en inatiere d ' acc i -  z z E ~ g = z z = T 2 = ~ 4  
a  o l r cu l a t ion  rout ihreg Journal ciu d r o i t  i n t e rna t iona l  1969,p, 'j ,  

Moohi -----=-..-==.?--:-L Onory A G - L'Undecesiona Sessione d e l l a  Conferenze de l l 'A ja  
ZF-li'iri?€o iii€GFZazionale pr ivato;  R iv i s t a  d i  d i r i t t o  internazio-  
na le  Vol, L I I  1969, p,, 18. - 
Newman 2 __-_ 1 :  z t l  5 - The Convention on the Law Applicable to  T ra f f i c  Accidents; 
TfiZ~SEXE5EZTiiinal and Comparative Law Quar t e r ly  1969, p. 643, -.. 

De - - No-m,-R, - A - - - La Conveneione d e l l l A j a  s u l l e  legge appl ioabi le  a g l i  
T--------- ~nc lden t i -G t rada l i ;  g i r i t t o  internaeionale  v01 X X I I I  1969, p ,  104.. 

- Etude parue dans Jus Privatum Gentium - Fes t soh r i f t  Nax Rheinstein,  
Tiibingen 1968, vo l .  1  , p. 399. 



It was thoukht usefu l  to reproduce below the Resolution concerning 
d e l i c t u a l  ob l iga t ions  i n  p r iva t e  i n t e rna t iona l  law adopted on the l l tn 
of September 1969 by the INSTITUTE OF INTEETATIOI?AL LAW i n  i t s  53rd 
~ e s s i b n  (Edinburgh ;h9691 

It w i l l  he not iced t h a t  the general gu ide l ines  l a i d  clown j.n the  Resolution 
do no t  depar t  from tine r u l e s  adopted a t  The Bague i n  the p a r t i c u l a r  realm 
of t r a f f i c  accidents:  

Tne Inst i - lu- te  of In te rna t iona l  L q i ,  

Being of the opinion t h a t  a s  a r e s u l t  o f  technical  developmen-ts -- 
the  pETiciples governl-ng d e l i c t u a l  l i a b i l i t y  i n  p r iva t e  i n t e rna t iona l  
law have grea-tly gained i n  p r a c t i c a l  importance and t h a t  they continue 
to  do so.  

O b s e r v i i  t h a t  l a r g e l y  a s  a r e m l  t of these devslopments the t r a -  
m---. 

d i t i o n a l  appl ica t ion  of the  law of the place of d e i i c t  has been and i s  
being questioned i n  many countr ies  by cour-ts and by academic w r i t e r s ,  

Being convinced t h a t  the appl ica t ion  of the law of the plaoe of 
d e l i o t  should be sugjec t  to  exceptions whcre t h a t  place i s  merely for-  
'cuitous and where the sociai. environment of the par- t ies  d i f f e r s  from the 
geographi'oal environment of the d e l i o t ,  but  t h a t  never the less  the r u l e  
by ~,~b.ich the law of the place of t h e  de l io  t governs l i a b i l i t y  should be 
maintained, 

Being fur-ther of the opinion tkia'b tine exten-t t o  wl~ioh and the way 
i n  which the law of Lac place of d e l i c t  i s  to  be replaced by some o ther  
l e g a l  system musYbe workod out  s epa ra t e ly  f o r  each type of d e l i c t  
( t r a f f i c  acci i ienl ;~,  accj.dents a t  ~~rork ,  defamation and infringement of 
privacy through mass media of oommunica.tion, un fa i r  coaipotition and 
other economic d e l i o t s ,  d e l i o t s  oo~lmitted on tho high seas ,  i n  the a i r ,  
or  i n  space,  e t c , )  and transcends the limits of a general  r e so lu t ion  on 
de l i c  t ua l  l i a b i l i - t y .  

And being a l s o  of the  opinion t h a t  the time has no-t y e t  a r r ived  
for  the 1nst;tute to oxpress any view i n  favour o r  aga ins t  the  exoedicncv 
of applying d i f f e r e n t  laws t o  d i f f e r e n t  i s sues  from d e l i c k a l  

" 

l i a b i l i t y ,  

Considering t h a t  the d i f fe rence  between l i a b i l i t y  Tor f i u l t  and 
l i a b i l i t y  f o r  r i s k  and between the purposes of deterrence and. of r i s k  
d i s t r i b u t i o n  a r e  d i f fe rences  of d e g ~ e e  and no t  d-ifferences i n  kind,  
t h a t  i t  is  impossible to  e s t a b l i s h  d i f f e r e n t  p r i n c i p l e s  of p r iva t e  i n t e r -  
na t iona l  law f o r  the  two typcs of l i a b i l i t y  o r  f o r  the  two types of 
purposes, and t h a t  the same r u l e s  of p r i v a t e  i n t e rna t iona l  law should 
appiy to  f a u l t  l i a b i l i t y  and to  r i s k  l i a b i l i t y  a s  well a s  t o  r u l e s  
serving the primary purpose of deterrence and serving the primary puxpose 
of soc i a l  ' r i s k  d i s t r i b u t i o n ,  

Considering f u r t h e r  t h a t  i t  i s  inexpedient t o  e s t a b l i s h  a b s t r a c t  .- m--- 

r u l e s  f o r  the  d e f i n i t i o n  of the place of d e l i o t ,  the  determination of 
which must i n  each case depend on the degree to which the i s sue  involved 
i s  connected with one of the  p lases  a t  which the conduct a l leged  to  be 
d e l i c t u a l  occurred or the  e f f e c t  of t h a t  conduct was produced, 



B e i n ~ o f  - the opinion tha t  i t  is inexpedien-t i n  a  Resolution devoted 
t o  d e l i o t u a l  l i a b i l i t y  to  e s t a b l i s h  any r u l e s  of law gove'rning the charac- 
t e r z i s a t i o n  (qual i f ica- t ion)  of a  clairn, a  rnatter 'which can only be d i s -  
cussed within the framework of the general  p r inc ip l e s  of p r i v a t e  in-ter- 
na t iona l  law. 

But considering t h a t  the seopc: of the following r7.1les on de l i c tua l  
l i a b i l i t y  shou.ld not  include e i t h e r  contractual  l i a b i l i t y  or  l i a b i l i t y  
f o r  un jus t  enrichment, or  any questions of the immunity i n t e r  s e  of 
inembers of a  family from de l io tua l  claims, or the transmission of deliotu.al 
claims t o  the es . ta te ,  -the h e i r  or other successor i n  t i t l e  of the  victim 
of a  de l ic - t  or -the transmission of d e l i c t u a l  l i a b i l i t y  to the e s t a t e ,  the 
h e i r  or  o ther  sucoessor i n  t i t l e  of the person ~~esp .ons ib l e ,  

And considering f u r t h e r  t h a t  the r i g h t s  o f  an in su re r  of a  viotini 
to  besubrcga ted  to  the  claim of -the v i c t i r  aga ins t  the  person responsible  
f o r  the  acoident ,  and the righ-t  of the victim to  r a i s e  a  d i r e o t  elaim 
aga ins t  the  insurer  of the  person responsible ,  a r e  so c lose ly  connected 
with  the sphere of the con t r ao t , o f  insurance a s  to  render it inadvisable 
f o r  the Insti-Lute i n  t h i s  Resolution on d e l i c t u a l  l i a b i l i t y  to  express 
any views a s  -to the  law appl icable  t o  these r i g h t s ,  

And ccnside.rin& t h a t  i n  view of the  r ap id  and of ten  oonf l io t ing  
development of the law i n  inany count r ies  the 'cinle has n0.t a r r ived  to  
formulate a  p rec i se  &raft of l e g i s l a t i o n ,  b u t  tha-t general  p r inc ip l e s  
a r e  requi red  which can give guidance to  oourts and acadernio wr i t e r s , '  

Has passed the Collowing Resolutions 

A r t i c l e  1 

I n  p r inc ip l e  do l ic tua l -  l i a b i l i t i e s  a r e  governed by the law of the 
place a t  >~h ich  tine d e l i o t  i s  oocmittedb 

For the purpose of a r t i e l c  1 a  d e l i c t  i s  regarded a s  having been 
committed a t  the place wi-th which, i n  -the l i g h t  of a l l  the f a c t s  connect- 
ing a dol ic- t  with a  given place (from the beginning of the d e l i c t u a l  
oonduc.t t o  the in f l ic . t ion  of the l o s s ) ,  the s i t u a t i o n  is  most o lose ly  
conneoted. . . .  

I n  the absence of any subs tan t ia l  connootion between the i s sue  t b  
be determined and the place or  plaoes a t  which the d e l i c t  has been oom- 
mit ted,  and by way of exception to the r u l e s  i n  a r t i c l u s  1 and 2,  t h a t  
law is t o  be appl ied whioh i s  indicated by a spac ia l  r e l a t i o n  between 
the p a r t i e s  or  between the p a r t i e s  and the occurrences 

a  thus the law of the conimon habi tua l  res idence may be appl ied 
betwkyn members of t h e  same :Family, the law of the  s e a t  of an en t e rp r i s e  
t o  l i a b i l i t i e s  a r i s i n g  be-tween eriiployers and employees and between feylow 
employees of the sane cntbrpriseg 



- 45 - 
(iinnexe 11, continued) 

b  thus the law of the  r e g i s t r a t i o n  of a  vohiclo may be appl ied to  
l i a b i l i t i e s  a r i s i n g  botwccn i t s  d r i v e r  o r  or.mer and i t s  passcngers,  whether 
f o r  h i r e  and reward or  gratu.itous, and betwoen those passengers,  the law 
of .the p lace  a t  which an expedition has been organised to  d e l i c t s  committed 
i n  tho course of th,3 expedi t ion,  

With the same i n t e n t  the law of the f l a g  may be appl ied  t o  d c l i c t s  
on board a  slnip i n  foreign t e r r i t o r i a l  waters,  and the law of the  place 
of r e g i s t r a t i o n  to  d e l i c t s  conmittcd on board an a i r o r a f t ,  

The p r inc ip l e s  expressed i n  a r t i c l s s  l ,  2 and 3 apply t o  a l l  i s sues  
a r i s i n g  f ron  do l i c tua l  l i a b i l i t y ,  and notably8 

a  t o  -the standard of l i a b i l i t y ,  including the quest ion whether a  
person made responsible  is l i a b l o  f o r  thc c rea t ion  of a  r i s k  or  f o r  f a u l t ,  
f o r  g ros s  negligence or  siiriple negligiincc, and .to a l l  prasumptions re-  
l a t i n g  t o  t h i s  l i a b i l i t y ;  

b  t o  the  quostion how f a r  contr ibutory f a u l t  of the vie-kir.1 i s  
r e lovzn t  t o  the l i a b i l i t y  of thc  pcrson rosponsibleg 

c  t o  the question of d e l i c t u a l  capaci.ty, including t h a t  of j-nfants 
and mentally disordered psrsons,  and of corporate bodies;  

d  t o  im~~rdni t ies  frori d z l i o t u a l  l i a b i l i t y  of cha r i t ab l e  organisat ions  
and tFadc unions ; 

t o  quostions of v i ca r ious  l i a b i l i t y ,  including those of employers - 
f o r  t h o i r  cr.~ployees 8,nd of corporate  persons f o r  t h e i r  organs, but  no-t 
necessa , r i ly  to  t h a t  of husbands f o r  t h e i r  wives, paren ts  f o r  t h e i r  oh i ldren ,  
or  Leachers and masters f o r  t h e i r  pupi l s  and apprent ices;  

f to  the determination of thc person or persons e n t i t l e d  to  compen- 
s a t ion ,  t o  t he  d e t ~ r n i n a t i o n  of the l o s s  f o r  which compensation can be 
claiined ( including .the quest ion of _damage no ra l )  and t o  the assossmcnt 
of the  darnagc ( including f inanc ia l  limitations), 

The appl ica t ion  of the law which i s  appl icable  i n  accordance with  
the preceding r u l e s  can be only excluded i n  so f a r  a s  such app l i ca t ion  
to  t h e  i s sue  to  be determined would be manifestly Pncompatible with the 
publ ic  po l i cy  of the forum. 




