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Same Concepts

The 1996 Convention uses the same terminology as the 1980
Convention:

 habitual residence

« wrongful removal and retention
« parental responsibility

e rights of custody

A Central Authority is a pre-condition to membership.
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1996 Hague Child Protection Convention

Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children

42 Contracting States
(+2 Signatory States)

Newest Contracting State:

Italy
(30 September 2015, EIF 1 January 2016)

NB: The boundaries shown and designations used on this map are based upon those used by the United Nations Cartographic Section and are indicative only. They should not be taken to imply official endorsement or acceptance by either the Hague Conference or the United Nations.
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1996 Convention

The 1996 Convention provides scaffolding to support enforceable
protective measures of abducted and other vulnerable children in that it:

— provides for one state (either the state where the child is present
or the state of habitual residence) to have preeminent jurisdiction;

— enables orders based on presence of child or child’s property to
be made if urgent or provisional,

— provides for an exchange of relevant information, frequently
about important child protection issues;

— provides recognition and enforcement of mirror or
complementary orders or arrangements to operate across two
jurisdictions;

— requires mediation;

— allows for transfer of jurisdiction to the country better placed to
assess a child’s best interests .
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 5

State of habitual residence has pre-eminent jurisdiction

FAMILY COURT OF AUSTRALILA



1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 23(1)

The measures taken by the authorities of a Contracting State shall be
recognised by operation of law in all other Contracting States.
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 26

(1) If enforceable measures taken in one Contracting State require
enforcement in another Contracting State, they shall, upon request by an
interested party, be declared enforceable or registered for the purpose of
enforcement in that other State according to the procedure provided in the law
of the latter State.

(2) Each Contracting State shall apply to the declaration of enforceability or
registration a simple and rapid procedure.

(3) The declaration of enforceability or registration may be refused only for one
of the reasons set out in Article 23, paragraph 2.
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CYPRUS * An application under arts 24 or 26 needs to be made to a family
court.

f  The applicant does not require a lawyer to make an application.
 There are fees payable to the court.

‘ By « Legal aid or assistance from the Central Authority is available to
\“'"‘-__ the applicant.
» For the recognition, registration and enforcement of foreign
orders in Cyprus the relevant legislation is Law 121(1)/2000.
Entry into force e Under s 5(1)(a) of Law 121(1)/2000, when a foreign court
between Cyprus and decision is taken in default, the application for recognition etc is
Australia: made ex parte.

1 November 2010 * According to research undertaken by his Honour in his Court

(Districts of Nicosia-Kyrenia), there has been only one case

Hague Network filed which was based on the 1996 Convention (case no 12/14).
Judge: The decision regarding recognition, registration and

Judge George A enforcement was made four days from the date the application
Serghides was filed in the Family Court of Nicosia-Kyrenia.

 When the foreign decision is not taken in default, under section
5(1)(b) of the same Law, the duration of the Cyprus procedure
should not exceed four weeks from the date of the filing of the
application.
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Article 23(2)
Recognition may however be refused:

a) if the measure was taken by an authority whose jurisdiction was not based on
one of the grounds provided for in Chapter II;

b) if the measure was taken, except in a case of urgency, in the context of a judicial
or administrative proceeding, without the child having been provided the
opportunity to be heard, in violation of fundamental principles of procedure of the
requested State;

c) on the request of any person claiming that the measure infringes his or her
parental responsibility, if such measure was taken, except in a case of urgency,
without such person having been given an opportunity to be heard;

d) if such recognition is manifestly contrary to public policy of the requested State,
taking into account the best interests of the child;

e) if the measure is incompatible with a later measure taken in the non-Contracting
State of the habitual residence of the child, where this later measure fulfils the
requirements for recognition in the requested State;
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 24

Without prejudice to Article 23, paragraph 1, any interested person may request
from the competent authorities of a Contracting State that they decide on the
recognition or non-recognition of a measure taken in another Contracting State.
The procedure is governed by the law of the requested State.
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 11

(1) In all cases of urgency, the authorities of any Contracting State in
whose territory the child or property belonging to the child is present
have jurisdiction to take any necessary measures of protection.

(2) The measures taken under the preceding paragraph with regard to
a child habitually resident in a Contracting State shall lapse as soon
as the authorities which have jurisdiction under Articles 5 to 10 have
taken the measures required by the situation.

(3) The measures taken under paragraph 1 with regard to a child who
IS habitually resident in a non-Contracting State shall lapse in each
Contracting State as soon as measures required by the situation
and taken by the authorities of another State are recognised in the
Contracting State in question.
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Article 8 — transfer of jurisdiction to another State

If the state of habitual residence considers that another Contracting
State would be better placed in the particular case to assess the best
Interests of the child, may either

- request the other Contracting State, directly or with the assistance of
the Central Authority of its State, to assume jurisdiction to take such
measures of protection as it considers to be necessary, or

- the Contracting States whose authorities may be addressed as
provided in the preceding paragraph are

e a) a State of which the child is a national,
b) a State in which property of the child is located,
c) a State whose authorities are seised of an application for divorce
or legal separation of the child's parents, or for annulment of their
marriage,
d) a State with which the child has a substantial connection.

* The authorities concerned may proceed to an exchange of views.

 The authority addressed ... may assume jurisdiction, in place of the
State of habitual residence if it considers that this is in the child's
best interests.
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 9(1) — request a transfer of jurisdiction

If the authorities of a Contracting State referred to in Article 8,
paragraph 2, consider that they are better placed in the particular
case to assess the child's best interests it can ask for a transfer of
jurisdiction.

The authorities concerned may proceed to an exchange of views.

The authority addressed as provided in paragraph 1 may assume
jurisdiction, in place of the State of habitual residence if it considers
that this is in the child's best interests.

FAMILY COURT OF AUSTRALIA



oy

o







1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 33(1)

If an authority ... contemplates the placement of the child in a foster
family or institutional care, or the provision of care by kafala or an
analogous institution, and if such placement or such provision of care is
to take place in another Contracting State, it shall first consult with
the Central Authority or other competent authority of the latter State
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1996 Hague Convention on the Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 31(b)

.... facilitate, by mediation, conciliation or other similar means, agreed
solutions for the protection of the person or property of the child in
situations to which the Convention applies
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 32

b) request the competent authority of its State to consider the need to
take measures for the protection of the person or property of the child.
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children
Article 16

(1) The attribution or extinction of parental responsibility by operation of
law, without the intervention of a judicial or administrative authority, is
governed by the law of the State of the habitual residence of the child.

(2) The attribution or extinction of parental responsibility by an agreement
or a unilateral act, without intervention of a judicial or administrative
authority, is governed by the law of the State of the child's habitual
residence at the time when the agreement or unilateral act takes effect.

(3) Parental responsibility which exists under the law of the State of the
child's habitual residence subsists after a change of that habitual
residence to another State.

(4) If the child's habitual residence changes, the attribution of parental
responsibility by operation of law to a person who does not already

*
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 17

The exercise of parental responsibility is governed by the law of the
State of the child's habitual residence. If the child's habitual residence

changes, it is governed by the law of the State of the new habitual
residence.
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1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 34(1)

Where a measure of protection is contemplated, the competent
authorities under the Convention, if the situation of the child so requires,
may request any authority of another Contracting State which has

information relevant to the protection of the child to communicate such
information.
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1996 Hague Convention on the Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation in Respect of
Parental Responsibility and Measures for the Protection of

Children

Article 35(1)

The competent authorities of a Contracting State may request the
authorities of another Contracting State to assist in the implementation
of measures of protection taken under this Convention, especially in
securing the effective exercise of rights of access as well as of the right
to maintain direct contact on a regular basis..
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The International Hague Network of Judges

Of the 83 countries for which the 1980 Convention is in force with Australia,
the shaded countries have a network judge:

The Former
Yugoslav Republic
of Macedonia

o

Montenegro
Bosnia and
Herzegovina
Uzbekistan

o R
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