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ASPECTS DE DROIT INTERNATIONAL PRIVE DE LA COHABITATION
HORS MARIAGE ET DES PARTENARIATS ENREGISTRES

INTRODUCTION

1 La premiére Note du Bureau Permanent sur le probleme de la loi applicable aux
couples non mariés a été établie en décembre 1987. La conclusion contenue dans le
paragraphe 8 de cette Note était que « le probleme de la loi applicable aux couples non
mariés, s’il ne présente pas aujourd’hui un caractere brlilant, ne devrait pas cependant
étre ignoré de la Conférence ». Le sujet a été retenu, mais sans priorité, lors de la
Seiziéme session de la Conférence!.

2 Une seconde Note sur le méme sujet a été établie par le Bureau Permanent en
avril 1992, a lintention de la Commission spéciale de juin 1992 sur les affaires
générales et la politique de la Conférence®. L'’Annexe II a cette Note contenait une
étude de synthése de la matiére faite par Mlle Valérie Judels. Cette étude passait en
revue le statut des couples non mariés en droit comparé ainsi que les approches
possibles des problemes de droit international privé que posent les « unions libres ».
La Note résumait les résultats de cette étude de la maniére suivante :

« Cette synthése révele sur le plan de la comparaison des droits internes la
grande diversité des solutions, certains systémes réglementant I'ensemble
des relations de concubinage, d’autres ne se préoccupant que de certains
aspects, d'autres enfin restant en situation de « non-droit ». Sur le plan du
droit international privé, les propositions doctrinales sont encore peu
nombreuses et les éléments de droit positif tres pauvres ».

La Note concluait néanmoins que le phénoméne des « couples internationaux de
concubins », constitue déja une réalité en Europe de I'Ouest, réalité qui est amenée a
s’étendre du fait que les frontiéres de I'Europe de I'Est se sont largement ouvertes ainsi
gu’en Amérique du Sud, ou les unions libres sont extrémement fréquentes.

3 Le sujet a ensuite été examiné par la Commission spéciale sur les affaires
générales et la politique de la Conférence du 20 au 23 juin 1995. Certains experts
étaient d’avis qu'il conviendrait d’inclure le probleme des couples homosexuels dans le
projet, mais d’autres ont craint que cela puisse susciter des controverses. Des experts
se sont demandés s’il était opportun de faire une distinction entre les droits
patrimoniaux de couples non mariés et ceux qui existent dans d’autres types de
relations®. La Dix-huitiéme session décida de maintenir le sujet & I'ordre du jour de la
Conférence, sans priorité, mais en étendant sa portée a «la compétence, la loi
applicablf, la reconnaissance et lI'exécution des jugements relatifs aux couples non
mariés »°.

! Actes et documents de la Seiziéme session (1988), tome 1, Matiéres diverses, p. 253 et s.

2 Document préliminaire No 5 d’avril 1992 & l'intention de la Commission spéciale de juin 1992 sur les
affaires générales et la politique de la Conférence.

3 Conclusions de la Commission spéciale de juin 1995 sur les affaires générales et la politique de la
Conférence, Document préliminaire No 9 de décembre 1995, Actes et documents de la Dix-huitiéme session
(1996), tome 1, Matieres diverses, p. 108 et s.

4 Acte final de la Dix-huitiéme session de la Conférence de La Haye de droit international privé, 19 octobre
1996, Partie B, paragraphe 4c.
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INCIDENCE DE LA COHABITATION

4 Les tendances identifiées dans la Note d’avril 1992 et dans son Annexe II restent
pour l'essentiel actuelles. Le nombre de personnes vivant dans une situation de
cohabitation hors mariage continue de croitre dans de nombreuses parties du monde.
Néanmoins, le phénomene de cohabitation, méme s'il s’accroit, demeure inclassable,
échappant a toute sorte de généralisation en terme de forme caractéristique, de
causes sociales ou de motivations personnelles. Les réponses que le droit apporte a
cette croissance de la cohabitation hors mariage dans les différents systémes sont
également diverses®.

5 Il a été suggéré que les pays européens pouvaient étre divisés en trois groupes :
ceux dans lesquels la cohabitation hors mariage est bien établie ; ceux dans lesquels
elle est un phénoméne naissant et ceux dans lesquels elle n’existe quasiment pas®. Le
premier groupe comprend les pays nordiques, dans lesquels la cohabitation est vue
comme une alternative au mariage. Plus on se dirige vers le sud, plus les modéles de
cohabitation, sans étre uniformes, sont moins marqués, avec une plus grande
concentration sur les modeles de cohabitation avant mariage et apres divorce. Encore
plus au sud, dans des pays comme |'Italie, I'Espagne et le Portugal, la cohabitation est
moins fréquente’. Le méme clivage nord-sud apparait en ce qui concerne l'incidence,
ou du moins l'acceptation sociale, des partenariats homosexuels. La diversité des
modeles de cohabitation est tout aussi grande dans d’'autres parties du monde.

6 Du point de vue des personnes concernées, les raisons d’une cohabitation hors
mariage (hétérosexuelle ou homosexuelle) dans les différents pays incluent le rejet du
lien traditionnel du mariage, le désir d’éviter des conséquences spécifiques du mariage
(par exemple, une obligation mutuelle d’entretien), le souhait de repousser le mariage
ou de tenter un « mariage a l'essai », le rejet de formes de mariage imposées par une
culture prédominante®, ou I'existence d’un obstacle ou empéchement Iégal au mariage.
Dans I'élaboration d’une réponse appropriée de droit international privé, il convient de
garder a l'esprit toutes ces différentes raisons, et de ne pas étre tenté de croire, par
exemple, que le phénomene de cohabitation hors mariage provient invariablement
d’'un rejet des termes habituels du contrat de mariage traditionnel, ou qu'il s’agit
toujours d’un acte de libre volonté ou choix conscient.

LES REPONSES LEGALES DES DROITS NATIONAUX

7 La réponse légale a la cohabitation hors mariage dans les droits nationaux est
tout aussi diversifiée. Les Etats dans lesquels le mariage traditionnel continue a jouir
d’un statut privilégié et d’avantages particuliers sont généralement réticents a accorder
un statut aux unions hors mariage, ceci en contraste avec les Etats qui ont adopté une
position plus pragmatique, ou méme neutre, envers les arrangements de cohabitation
choisis par des adultes. A nouveau, il ne s’agit pas d'une simple image en noir ou
blanc, mais de tout un spectre de couleurs changeantes. Par exemple, le principe de

®> Une vue d’ensemble bibliographique des ouvrages et articles publiés entre 1977 et 1987 figure dans la
Note d’avril 1992. John Eekelaar et Thandobantu Nhlapo, The Changing Family, Family Forms and Family
Law, Hart Publications, Oxford 1998, contient quelques chapitres pertinents.

6 Kathleen Kiernan, Partnership Behaviour in Europe: Recent Trends and Issues, in David Coleman, Europe’s
Population in the 1990’s (Oxford, U.P. 1996) p. 62-91.

’ Franz Rothenbacher, Social Change in Europe and its Impact on Family Structures, in The Changing Family,
Family Forms and Family Law, supra note 5, p. 4-31.

8 Ceci est parfois le résultat de la colonisation. Voir, par exemple, B. Rwezaura, The proposed abolition of de
facto unions in Tanzania: a case of sailing against the social current, in The Changing Family, Family Forms
and Family Law, supra note 5, p. 175-195.
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non discrimination des enfants a conduit a une acceptation plus large de l'idée que le
lien juridique entre un parent et son enfant ne doit pas varier en fonction du statut
accordé a la relation juridique existant entre les parents. Les systémes de sécurité
sociale tendent aussi a reconnaitre la cohabitation, que ce soit comme facteur créateur
ou extincteur de droit, en se concentrant sur les aspects factuels des arrangements de
cohabitation pris par les adultes, y compris les situations de dépendance ou entretien
effectifs. Il est par ailleurs de plus en plus fréquent que les moyens juridiques contre la
maltraitance au sein d’une famille soient également appliqués dans des relations qui ne
sont pas fondées sur le mariage. Cependant, la reconnaissance de l'entretien mutuel,
des droits patrimoniaux et de la succession entre cohabitants se fait beaucoup plus
lentement.

8 Une variété de techniques a été utilisée afin d’étendre les effets juridiques des
relations fondées sur la cohabitation. Les développements judiciaires comprennent
I'utilisation et l'extension, particulierement en matiere de droits patrimoniaux, des
principes généraux découlant du droit des contrats, des trusts et de I’enrichissement
illégitime. Les juges ont récemment été plus enclins a utiliser des normes
constitutionnelles d’égalité lorsque le |égislateur n‘accorde des droits ou privileges qu’a
des catégories limitées de cohabitants®.

9 Une des conséquences de ce développement fragmentaire des régimes légaux de
cohabitation a été la multiplication des définitions de celle-ci. La condition du caractere
permanent ou durable de la cohabitation est souvent définie dans le contexte des choix
politiques fondant des regles juridiques particulieres. Ainsi, les définitions de la
cohabitation ne varient-elles pas seulement d’'un systéme juridique a l'autre, mais
aussi a l'intérieur du méme systeme juridique selon le domaine juridique concerné, que
ce soit la sécurité sociale, les droits patrimoniaux, le droit fiscal, le droit de reprendre
un bail aux mémes conditions, le droit des successions en général, I'acces a des
actions protectrices, etc. De plus, méme a l'intérieur des ces diverses catégories, il
peut y avoir des variations dans la définition de la cohabitation.

PARTENARIATS ENREGISTRES®

10 Par contraste avec ce développement morcelé, on note cette derniére décennie
dans certains pays une tendance a accorder un statut bien plus étendu a certains types
de cohabitation. En effet, le développement du « partenariat enregistré » a établi un
cadre institutionnel similaire a celui du mariage pour certaines formes de cohabitation,
généralement pour les couples homosexuels auxquels le mariage est interdit, mais
aussi dans certains pays pour les couples hétérosexuels en tant qu’alternative au
mariage. Les conséquences de |'enregistrement d’un partenariat sont, sauf en ce qui
concerne d’éventuels enfants, largement identiques a celles du mariage. Le cadre
institutionnel comprend des regles relatives a la capacité, la dissolution, etc. Ce
développement a commencé au Danemark en 1989'!. Depuis, la Norvége'?, la

° Voir par exemple la décision de la Cour supréme du Canada dans la cause Attorney General for Ontario v.
M. and H. No 25838 (20 mai 1999) et la décision de la Cour constitutionnelle d’Afrique du Sud dans la cause
National Coalition for Gay and Lesbian Equality v. Minister of Home Affairs, cas CCT 10/99 (2 décembre
1999).

10 voir Caroline Forder (assistée par Silvina H. Lombarde), Civil Law Aspects on Emerging Forms of
Registered Partnerships, Ministry of Justice, The Hague, 1999, et Martha Bailey, Marriage and Marriage-like
Relationships, Law Reform Commission of Canada, 1999 (Le Mariage et les Unions Libres, Commission du
droit du Canada, 1999).

1 Loi No 372 du 7 juin 1989 sur les partenariats enregistrés (entrée en vigueur le 1 octobre 1989).

2 | oi No 40 du 30 avril 1993 sur les partenariats enregistrés pour les couples homosexuels (entrée en
vigueur le ler aolt 1993).
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Suéde®®, I'Islande’ et les Pays-Bas'® ont légiféré sur le partenariat enregistré. En
France, une forme analogue, le pacte civil de solidarité, a été introduit en 1999, En
Catalogne, région autonome espagnole, une législation est entrée en vigueur en
1998', qui étend certains des droits et obligations du mariage aux couples
hétérosexuels et homosexuels enregistrés ainsi qu’aux couples hétérosexuels qui
cohabitent depuis deux ans et qui ont un enfant commun. Il convient également de
citer la loi catalane sur l'assistance mutuelle de 1998 qui régit la cohabitation de
personnes (par exemple, des couples agés, des adultes qui s’occupent de parents,
fréres, sceurs et méme amis) qui se prétent une assistance mutuelle ; cette loi ne
s'applique cependant pas aux cohabitants en relation conjugale. Par ailleurs, le
partenariat enregistré a fait I'objet de vives discussions au niveau national en Espagne
ainsi que dans d’autres pays européens et non européens.

LES APPROCHES DE DROIT INTERNATIONAL PRIVE

11 L'importance croissante de la cohabitation hors mariage, combinée aux
conséquences légales variées et généralement de plus en plus étendues que les Etats
lui attribuent, constitue un défi pour le droit international privé. L'absence de regles
claires de droit international privé peut empécher le libre déplacement de cohabitants
au-dela des frontiéres, par exemple lorsqu’un statut ou droit établi dans une juridiction
n‘est pas reconnu dans une autre, ou peut rendre plus aisé la fuite par I'un des
partenaires de ses obligations. Par ailleurs, pour certains Etats, la reconnaissance de
conséquences juridiques liées a la cohabitation souleve la question de 'ordre public ou
peut donner lieu a des inquiétudes d’affaiblissement d’une éventuelle politique en
faveur du mariage.

12 De difficiles problémes de technique se posent également. Peut-étre les moins
ardus sont ceux soulevés par le développement du partenariat enregistré. Dans ce cas,
I'analogie avec le mariage est évidente et on peut imaginer d’appliquer les techniques
familieres a I'établissement, aux effets et a la dissolution d'un partenariat. Cette
approche est suivie de maniére plus détaillée dans I’Annexe ci-jointe, qui reproduit un
texte préparé par William Duncan, Premier secrétaire, intitulé « Aspects de droit civil
des formes émergentes de partenariat enregistré. Questions de droit international
privé », et présenté a la Cinquieme Conférence européenne sur le droit de la famille du
Conseil de I’Europe (organisée en collaboration avec la Conférence de La Haye de droit
international privé et la Commission internationale de I'état civil) a La Haye en mars
1999.

13 Lorsque les conséquences juridiques de la cohabitation sont déterminées au cas
par cas, avec des définitions variées de cohabitation selon les différents domaines, les
guestions relatives au statut ne revétent pas la méme importance. Dans ce cas, une
des taches est d’explorer I'applicabilité de solutions existantes de droit international
privé ou leur possible extension par adaptation. Par exemple, l'article 16 de la
Convention de La Haye du 19 octobre 1996 concernant la compétence, la loi
applicable, la reconnaissance, [I’exécution et la coopération en matiere de
responsabilité parentale et de mesures de protection des enfants contient un principe
de loi applicable en ce qui concerne lattribution ou l'extinction de plein droit de
I'autorité parentale qui peut aussi étre appliqué dans le cas de parents cohabitants. La

13 Le partenariat enregistré (Loi sur la famille) du 23 juin 1994 (entrée en vigueur le ler janvier 1995).
!4 La loi de cohabitation confirmée du 12 juin 1996 (entrée en vigueur le 27 juin 1996).

!5 La loi sur les partenariats enregistrés du 5 juillet 1997 (entrée en vigueur le ler janvier 1998).

16 Loi No 99-994 du 15 novembre 1999 relative au pacte civil de solidarité.

7 ey de Uniones Estable de Parejas (Loi sur les couples stables), Loi No 10 1998 du 15 juillet 1998 (entrée
en vigueur le 23 octobre 1998).
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Convention de La Haye du premier aolt 1989 sur la loi applicable aux successions a
cause de mort contient également des principes de loi applicable qui pourraient
s’appliquer aux couples cohabitants, pour autant que I'‘exception d’ordre public de
I'article 18 ne soit pas invoquée. Les deux Conventions de La Haye de 1973 en matiere
d’obligations alimentaires'® s’appliquent aux obligations alimentaires « découlant de
relations de famille ». Est-il possible ou opportun d‘interpréter cette notion de relations
de famille comme incluant aussi les relations fondées sur la cohabitation ? Les
dispositions de la Convention de La Haye du 14 mars 1978 sur la loi applicable aux
régimes matrimoniaux devraient-elles étre adaptées ou étendues par analogie a la
cohabitation hors mariage ?

14  Vu le caractére de nouveauté du « partenariat enregistré » et la facilité relative
avec laquelle des régles ont été établies pour cette institution analogue au mariage, on
peut étre tenté de traiter ce sujet en priorité en droit international privé. Cependant, le
nombre de personnes vivant ensemble hors mariage sans avoir fait enregistrer leur
partenariat est de loin supérieur au nombre de partenaires enregistrés, et le débat se
poursuit dans certains pays sur la question de savoir si le partenariat enregistré est le
moyen |égal le plus opportun pour étendre les droits et obligations des cohabitants®®.
La nécessité pour la Conférence de La Haye d’intervenir dans le développement de
regles de droit international privé tant en ce qui concerne les partenariats enregistrés
que la cohabitation hors mariage a été soulignée par la doctrine récente?.

CONCLUSIONS

Au vu des considérations qui précedent, le Bureau Permanent est d’avis que le sujet
des aspects de droit international privé de la cohabitation hors mariage doit étre
maintenu a l'ordre du jour de la Conférence, pour étre considéré avec celui des aspects
de droit international privé du partenariat enregistré. Il est encore prématuré de
penser en termes d’une nouvelle convention sur l'un ou les deux de ces sujets.
Néanmoins, il est temps de considérer de maniére plus intensive les options et les
possibilités d’'une approche uniforme en droit international privé. Une des possibilités
envisageable pourrait étre |'établissement d’'un Groupe de travail, regroupant des
experts d’Etats intéressés, muni du mandat d’examiner les développements actuels et
de proposer une stratégie en vue du développement d’'une approche uniforme des
guestions de droit international privé que soulévent la cohabitation hors mariage et le
partenariat enregistré.

18 Convention du 2 octobre 1973 concernant la reconnaissance et |'exécution de décisions relatives aux
obligations alimentaires et Convention du 2 octobre 1973 sur la loi applicable aux obligations alimentaires.

9 Certains Etats ont préféré légiférer sur la cohabitation comme relation de fait donnant lieu & une
dépendance. Voir, par exemple, le De Facto Relationships Act 1984 (Nouvelle Galles du Sud), rebaptisé the
Property (Relationships) Act. Voir le Property (Relationships) Legislation Amendment Act 1999.

20 Boele-Woelki, K., De wenselijkheid van een IPR-verdrag inzake samenleving buiten huwelijk, FJR 1999,
p. 11-13; Petar Sarcevic, Private International Law Aspects of Legally Regulated Forms of non-marital
cohabitation and registered partnerships, Yearbook of Private International Law, Volume 1, 1999, p. 37-48.




Fifth European Conference on Family Law:

Civil Law Aspects of Emerging Forms of Registered Partnerships.
Private International Law Issues.

by
Professor William Duncan,
First Secretary, Hague Conference on Private International Law

Introduction

The introduction of the institution of the “registered partnership” or its equivalents in
several European countries, and its contemplated introduction in some others, gives
rise to a range of practical questions concerning the international implications and
consequences. Registered partnerships may involve persons with different
nationalities, residences or domiciles, and the partners concerned may, whether
jointly or separately and for any number of reasons, move to live (or already be living)
in a country other than that in which the partnership was registered. Apart from
simply identifying some of the problems involved, this note addresses in a very
preliminary way the question of whether it is possible, at this relatively early stage in
the acceptance of the new institution, to contemplate the development of a uniform
approach (which might be broadly acceptable both to States which do and to those
which do not accept a form of registered partnership) to some of the private
Iinternational law i1ssues which are entailed by registered partnerships, and in
particular to the question of their recognition in other countries.

The note concludes by describing the current work being undertaken by the Hague
Conference on Private International Law on the private international law aspects of
non-marital relationships in general.

Some of the issues

The private international law issues raised by registered partnerships include the
following, which are set out in summary form:

(A) Establishment of the partnership

1 - Which law applies to:

- the capacity of the parties to enter into the partnership (including e.g.
requirements concerning age, sex, prohibited relationships);

- other aspects of its essential validity,

- its formal validity?

1 Organised by the Council of Europe and the Ministry of Justice of the Netherlands, in co-operation
with the Hague Conference on Private International Law and the International Commission on Civil
Status. To be held in The Hague, 15-16 March 1999.
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2 -- What connection between the individuals and the State concerned ( in terms of
nationality and/or residential status of the parties or one of them) should be required
before the authorities of that State are permitted to register the partnership?

(B) Recognition of the partnership

1 - If there is to be at least some degree of recognition of the registered partnership in
another State, what are the conditions of recognition to be? For example, taking as a
possible model the Hague Convention of 14 March 1978 on Celebration and Recognition
of the Validity of Marriages, should the basic requirement be that the partnership has
been validly entered into under the law of the State where it was registered? Or,
taking the model of the Hague Convention of 1 July 1985 on the Law Applicable to
Trusts and on their Recognition, should recognition only be accorded to registered
partnerships established in accordance with the correct applicable law principles?

2 - Taking the model of the 1978 Hague Convention, should it be possible for the
recognising State to add certain substantive conditions deriving from its own law,
which relate to matters of capacity and consent?

3 — Should there be the usual public policy exception?

4 — Should recognition be by operation of law, with a presumption in favour of the
validity of the certificate of registration (see Hague Convention of 14 March 1978 on
Celebration and Recognition of the Validity of Marriages, Art. 10), or should there be

some formal procedure (registration!) for recognition?

(C) Effects of recognition

If some degree of recognition is permitted, and the partnership meets the basic
requirements for recognition, what are the legal effects of that recognition to be? This is
one of the most difficult questions, to which much of this paper is devoted. The range
of potential effects is very broad. In those countries which have provided for registered
partnerships, the effects are usually equated (with the exception of certain matters
relating to children) with those of marriage.

The possible effects fall broadly into the following categories:

(1) An incapacity in each of the partners to enter into a partnership/marriage with a
third party.

(2) An enforceable obligation on the partners to maintain one another. (For the
recognising State this may pose one or both of two separate problems — whether
to enforce in that State a maintenance order validly made abroad in respect of a
recognised registered partner, and whether to recognise the status of registered

partner as qualifying him/her to initiate maintenance proceedings in the State
addressed.)

(3) Certain mutual/community property rights.
(4) Mutual rights of succession.
(5) Taxation privileges or burdens.

(6) Social security, housing and other possible public benefits.
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(7) Criminal law. (Does the crime of bigamy apply? Do special evidential rules or
privileges apply?)

(8) Effects in respect of rights of residence and/or the right to acquire a partners
nationality.

(9) Special rules relating to contracts entered into by the partners.

(10) Various other entitlements such as the right to compensation for death of or
injury to a partner, the right to succeed to a controlled tenancy, pension and
insurance rights.

(11) Potentially (though not generally at present) rights in respect of children.

(D) Dissolution of the partnership

1 - Which law determines the procedure by which a registered partnership may be
dissolved? (For example, may it be dissolved by consent and/or by the decision/decree
of a court/authority?)

2 — The courts/authorities of which State or States have jurisdiction to dissolve the
partnership?

3 — Which law applies to the process of dissolution? (For example, what grounds for
dissolution are permitted, and, where dissolution by mutual consent is permitted, in
what form must this be expressed?)

4 — What are the criteria for the recognition of a foreign dissolution?

Towards a uniform approach?

Why should one wish to develop a uniform approach to some of these private
international law questions? First, because there is the need to fill the legal vacuum
that currently exists in many national legal systems. The status (if any) to be accorded
to registered partners who move from one jurisdiction to another needs to be clarified.
Some generally accepted principles might help to do this. Second, it would be
desirable, at least in respect of those States which are willing to afford some level of
recognition to foreign registered partnerships, to develop some uniformity in the
approach to recognition in order, as far as is possible, to provide some continuity in
their status to the partners themselves. For example, it might be possible to achieve
some agreement on certain minimum effects of recognition. This is discussed below.

The difficulties in achieving a uniform approach lie in two directions. First, in those
States which have a system of registered partnership, there will be a tendency, when
developing private international rules, to give a bias towards their own laws and
procedures, or towards the laws and procedures of other States in which the
institution exists. This is a natural tendency. It derives from the practical need to
avolid the vacuum that might otherwise arise. Thus, for example, in a recent
Netherlands proposal? for a number of private international law provisions on
registered partnership, the following appear:

2 Proposals for a number of private international law provisions as to registered partnership, May 1998,
Netherlands Standing Government Committee for the Codification of Private International Law.
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- the right of each of the partners to enter into a registered partnership in the
Netherlands is governed by Dutch law (Article 2.2),

- if the partners have not designated, or have not designated lawfully, the
applicable legal system before entering into or during the existence of their
registered partnership, the property regime of a registered partnership which
has been effected in the Netherlands shall be governed by Dutch law (Article 6),

- the question of whether a registered partnership which was entered into in the
Netherlands may be terminated by mutual consent or by dissolution shall be
governed by Dutch law (Article 16),

- the question whether a registered partnership which was effected outside the
Netherlands may be terminated by mutual consent or may be dissolved, and on
what grounds, shall be governed [subject to certain exceptions] by Dutch law
(Article 31.1),

- with respect to the dissolution of the registered partnership the court has always
jurisdiction if the registered partnership has been entered into in the
Netherlands (Article 33.1).

These proposals are predicated on an existing laws which makes the Dutch registered
partnership available to Dutch nationals and European Union nationals and nationals
of the EFTA countries lawfully resident in the Netherlands, and to other persons
having a valid right of residence in the form of a temporary or permanent residence
permit. The very broad application, in the proposed rules, of Dutch laws and
procedures, even to cases where the parties may have lost any real connection with
the Netherlands, exceeds what would perhaps be regarded as acceptable in the case of
marriage.

The second set of difficulties in achieving a uniform approach derives obviously from
the fact that attitudes towards recognition, in those States which do not accept
registered partnerships in their national laws, will vary. Some States may object to
recognition in any shape or form; others may be prepared to accord some recognition,
but they may differ both in respect of the basic conditions (and perhaps procedures)
for recognition and in respect of the scope of the effects which flow from recognition.
They may wish to exclude from recognition partnerships in which, at the time of
registration, either of the partners lacked capacity under his/her personal law.+ They
may also wish to distinguish between different categories of registered partnership.s

Recognition and effects

To recognise or not to recognise

3 The Registered Partnership Act of 5 July 1997, which came into force on 1 January 1998.

4 Cf. the Hague Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations, Article 7
“Contracting States may refuse to recognize a divorce when, at the time it was obtained, both the
parties were nationals of States which did not provide for divorce and of no other State.”

5 This is already the case in some countries, for example, Germany.
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The threshhold question for many States will be whether any recognition at all should
be given to foreign registered partnerships. This is not the place to explore in any
depth the social, moral or political dimensions of this question. Nor is it intended to
explore here the fundamental rights considerations which must be taken into
consideration in developing private international law solutions. It is enough, for the
purposes of the present enquiry, to proceed on the hypothesis that there may be some
States which are prepared to consider giving at least some limited degree of
recognition to registered partnerships. However, before leaving the threshhold
question, it is perhaps wise to recall certain general considerations which may affect
the basic decision whether to recognise or not to recognise.

(1) Registered partnerships serve a variety of purposes and may be entered into by
persons whose mutual relationships differ widely. A public policy which opposes
recognition of one category of registered partnership may not necessarily be inimical
to all categories. For example, if the fundamental objection of a particular State is to
the recognition of homosexual partnerships, there may be no similarly strong objection
to a heterosexual registered partnership. Nor is there any technical reason (leaving
aside any questions of fundamental rights and discrimination) why the recognition
principles adopted by that State cannot distinguish between different categories of
partnership, even though they may not be subject to discrimination in the State where
they are established.s

(2)  The question of recognition is not a matter of all or nothing. Recognition may be
accorded for different purposes, and these different purposes may well involve
differing public policy considerations. From the standpoint of public policy, the
question of whether a registered partnership should be recognised for the purpose of
conferring certain state benefits (which normally attach to marriage), or a preferential
tax regime, on the partners raises a differing set of considerations from those which
are relevant to the question whether it should be recognised for the purpose of giving
effect to private obligations or property relations between the parties. Recognition for
the purpose of determining whether the status of registered partnership affords any
special position with regard to parent/child relations (such as the capacity to adopt), is
different from recognition for the purpose of deciding whether one partner is or is not
free to enter into a second partnership or marriage.

Different degrees of recognition

On the above-mentioned hypothesis that some States, including some of those whose
national laws do not provide for registered partnerships, may be prepared to consider
according some perhaps limited degree of recognition to foreign registered
partnerships,” is it possible to begin to develop a uniform approach? Is the fact that
different States will want different levels of recognition an insuperable obstacle?

For example, where the recognising State is one which itself provides for registered
partnerships, the desired effects of recognition may be very broad. The analogy of
marriage is likely to be applied. The preferred policy may be to give to registered

6 Replies to a questionnaire concerning recognition of Dutch registered partnerships, prepared by a
committee established by the Dutch State Secretary of Justice, reveal that many countries already
draw a distinction between same-sex and other registered partnerships, regarding recognition only of
the former as being contrary to public policy.

7 As is apparent from the responses to the questionnaire mentioned in the previous footnote.
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partnerships broadly the same effects in the recognising State as a partnership
concluded there.s (Though it should be remembered that the precise nature of certain
effects (e.g. in relation to maintenance and property rights) may, under the law of the
recognising State, be subject to specific applicable law rules, as is the case with
marriage.)

On the other hand, where the recognising State is one which does not itself provide for
registered partnerships, the matter is more complicated. The complications have two
sources. First, as already stated, the recognising State may wish to limit the effects of
recognition, in order, for example, to prevent the partnership enjoying a similar status
and similar privileges to marriage. Second, in respect of those areas in which the
recognising State is prepared to accept that the foreign partnership has effects, there
may be a complete absence of appropriate domestic provisions. As a result, either (a)
an applicable law will have to be specified which does provide for the effects in
question (e.g. the law of the State where the partnership was registered), or (b) in so
far as the effects are to be governed by the law of the recognising State, the laws of
that State will need to be adapted.

One may next ask whether, in the case of States which opt for a system of partial
recognition, it is possible to find some broadly agreed basis for distinguishing between
effects which are and those which are not acceptable. The difficulty here is in
identifying the reasons underlying the policy of partial recognition, and these may
differ, at least in part, from State to State.

One might, for example, speculate that certain States may wish to draw the line at the
point where recognition would be seen as facilitating the establishment of registered
partnerships (or certain categories of registered partnership), or otherwise giving
support within the recognising State to the ongoing relationship. This would not
preclude recognition of all effects.

Take, for example, a case in which A and B register their partnership in the
Netherlands and five years later move to live in State X which makes no provision for
registered partnerships. State X does not wish to recognise the partnership as having
effects in relation to matters such as taxation or social welfare, or in relation to the
continuing rights and obligations of the partners inter se to the extent that recognition
involves state support for the continuing relationship within State X. This would not
seem to preclude recognition of, for example, property rights as between the partners
arising from the partnership, at least in so far as they have vested in the parties
before their move to State X. In the event of a breakdown in the partnership, State X
may be unwilling to make available its maintenance procedures for an original
application by one of the partners; there might perhaps be less objection to enforcing
an order which had already been made abroad before the partners, or one of them,
moved to State X. There may also be less objection to recognition of the partnership as
affecting the capacity of either of the registered partners to enter into a marriage with
another person in State X.

No doubt some of these distinctions are controversial. Also, the distinctions may be
drawn differently according to the category of registered partnership involved. For
example, the threshold for recognition will, in many States, be lower for heterosexual
than for homosexual partnerships.

8 This is already the case, for example, in Norway.
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A minimum effects approach

If there is to be any movement towards a uniform set of rules regulating the
recognition of registered partnerships, it is clear from what has been said above that
the approach would have to be flexible enough to accommodate the different degrees to
which States are likely to be prepared to offer recognition. At the same time, the
exercise would be pointless in the absence of some common ground. This points to a
system in which certain minimum effects of recognition are agreed, with the
possibility of individual States affording recognition above that minimum.

The following are possible elements in a uniform approach, which is offered for
discussion purposes only:

(1) A rule specifying, as the basic conditions for recognition of a foreign registered
partnership,
- that the partnership has been validly entered into in the State where it was
registered,?
- that it was established in accordance with certain specified applicable law
principles (relating to matters such as capacity),

(2) A rule that recognition may be refused, inter alia, on the ground that certain
specified substantive requirements of the recognising State (in relation, for
example, to matters of age and prohibited relationships) have not been met.:

(3) A rule specifying certain minimum effects of recognition,? and the law applicable
to those effects.

(4) A rule permitting States to accord recognition on a wider basis than that
specified in (1), and to recognise effects beyond those specified in (3).

The crucial question, is whether a sufficient number of States would be prepared to
agree upon a sufficient number of minimum effects of recognition to make the exercise
of establishing uniform rules worth undertaking.

9 Cf. Hague Convention of 14 March 1978 on Celebration and Recognition of the Validity of Marriages,
Article 9.

10 Cf. Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition, Article
11.

11 Cf. Hague Convention of 14 March 1978 on Celebration and Recognition of the Validity of Marriage,
Article 8.

12 Cf. Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition,
Article 11, Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of
Intercountry Adoption, Article 26.
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The role of the Hague Conference on Private International Law

The interest of the Hague Conference on Private International Law in the private
Iinternational law dimensions of non-marital cohabitation goes back some years. A
Note on the law applicable to unmarried couples was drawn up by the Permanent
Bureau in December 1987.13 When the topic was discussed in the First Commission at
the Sixteenth Session,* the Secretary General’s view was that , although this was a
significant social phenomenon which is increasingly giving rise to conflict of laws
problems, there was no immediate need to draft a Convention on the subject. The
matter was retained on the Agenda, and in subsequent years the Permanent Bureau
continued to monitor the development of the subject in comparative law.

A second note on the law applicable to unmarried couples was drawn up by the
Permanent Bureau in 1992,5 including in an Annex a detailed study, Part I of which
dealt with the unmarried couple in comparative law, and Part II of which dealt with
free unions in private international law. The note drew attention to the established
nature in Western Europe of the phenomenon of the “international cohabiting couple”,
and predicted that, with the guarantee of free movement for individuals and the
opening up of the frontiers of Eastern Europe, the phenomenon would gather
momentum. It also pointed out that a similar situation was found in Latin America
where free unions, which are often involuntary because they are due mainly to
administrative and economic obstacles to marriage, are extremely common.

The Eighteenth Session of the Hague Conference on Private International Law
decided in 1996 to retain on the Agenda of the Conference the subjects of “jurisdiction,
applicable law, and recognition and enforcement of judgements in respect of
unmarried couples.”’® The Permanent Bureau is currently continuing its work on
these subjects, embracing also the emerging forms of registered partnership, which
have been the subject matter of this paper. These matters will again be discussed at a
special Commission of the Hague Conference on general affairs which is due to take
place at The Hague early in the year 2000. A further study for the attention of that
Special Commission is under preparation by the Permanent Bureau.

The Council of Europe Fifth European Conference on Family Law on the Civil Law
Aspects of Emerging Forms of Registered Partnerships is being held at a particularly
opportune moment, and the papers, discussions and conclusions to which the
Conference gives rise, will be of great importance in helping to reach a decision on
whether it is now time to begin work on a Convention on the private international law
aspects of non-marital cohabitation in general, or of any of its particular forms.

The Hague, January 1999.

13 Proceedings of the Sixteenth Session (1988), Tome I, Miscellaneous matters, pp. 159-161.

14 Jbid., Minutes No 3.

15 Proceedings of the Seventeenth Session (1995), Tome I, First Part, Miscellaneous matters, pp. 109-147.
16 Final Act of the Eighteenth Session, Part B, at 4 c.
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