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Transfer of jurisdiction under the 1996 Child Protection
Convention (Arts 8 and 9)

Introduction

In June 2023, a questionnaire was circulated to members of the International Hague Network of
Judges (IHNJ),* asking them to share their practical experiences with the process of transferring
jurisdiction (as a requested and / or requesting judge) under Articles 8 and 9 of the Convention of
19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in
respect of Parental Responsibility and Measures for the Protection of Children (1996 Child
Protection Convention), Article 15 of the Brussels Ila Regulation2 or Articles 12 and 13 of the
Brussels llb Regulation.3 Both Regulations provide for transfer mechanisms similar to the 1996
Convention.

This document is based on the responses received from IHNJ members to the questionnaire4 and
aims to share the information and experiences collected on the practical implementation and
operation of transfers of jurisdiction under the 1996 Convention as well as the Brussels lla and IIb
Regulations. Contracting States may be able to extract good practices from the practical
experiences reported by IHNJ members in this area.

Background
At its meeting in 2017, the Special Commission (SC) concluded and recommended the following:

“51. The Special Commission supports the collection of information by the Permanent
Bureau concerning the implementation and operation of Articles 8 and 9 of the 1996
Convention with a view to disseminating this information to interested States to
consider in their implementation of the Convention. The Special Commission invites
the Permanent Bureau to prepare a report on this issue for the attention of the next
Meeting of the Special Commission.”s [emphasis added]

General overview of cases involving a transfer of jurisdiction

Members of the IHNJ reported on a total of 24 cases, 15 of which pertained to Article 15 of the
Brussels lla Regulation, five of which pertained to Article 9 of the 1996 Convention,” three of which
pertained to Article 8 of the 1996 Convention® and one of which pertained to Article 12 of the
Brussels llb Regulation.® Contracting States may be able to draw from the practical experiences of
transfers under Article 15 of the Brussels lla Regulation, in particular, and adopt similar good
practices for transfers of jurisdiction under the 1996 Convention.

See Annex | (available in English only).

Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC)
No 1347/2000.

Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of decisions in
matrimonial matters and the matters of parental responsibility, and on international child abduction (recast).

The Permanent Bureau (PB) is extremely grateful for the input received from IHNJ members from Belgium, Croatia, the
Czech Republic, Germany, Italy, Lithuania, Spain and the United Kingdom (England and Wales).

“Conclusions and Recommendations of the Seventh Meeting of the Special Commission on the practical operation of the
1980 Child Abduction Convention and 1996 Child Protection Convention (10-17 October 2017)”, available on the HCCH
website at www.hcch.net under “Child Abduction Section” then “Special Commission meetings” and “Seventh Special
Commission meeting (October 2017)”".

Belgium (4 cases), Croatia (1 case), Czech Republic (2 cases), Lithuania (1 case), Spain (7 cases).

Belgium (1 case), Spain (2 cases), United Kingdom (England and Wales) (2 cases).

Spain (1 case), United Kingdom (England and Wales) (2 cases).

Italy (1 case).
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R1111
http://www.hcch.net/
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Based on the responses to the questionnaire, it appears that most cases involving a request for a
transfer of jurisdiction concerned matters relating to parental authority / responsibilityl® and
contact rights.11 Requests for a transfer of jurisdiction were also submitted in the context of return
proceedings under the Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction (1980 Child Abduction Convention).12 It was reported that a change of habitual
residence of (one of) the parents or (one or more of) the child(ren) gave rise to a request for a
transfer of jurisdiction,13 as did the wish of the child to be reunited with (one of) their parents, their
siblings and / or extended family in another State.14 Other cases that involved requests for a
transfer of jurisdiction concerned matters relating to custody rights / arrangements15 and child
support.16

The most common reasons, cited by IHNJ members, justifying requests for a transfer of jurisdiction
were a closer / substantial connection of the party(ies) or the child(ren) to the other Statel” and
the courts of the other State being better placed to make a decision on the matter at hand.18 Other
common reasons for transfer requests include the child relocating1® or acquiring a new habitual
residence in the other State20 and alleged child neglect, the resolution of which necessitated a
transfer of jurisdiction.2 The wishes of the parties to have jurisdiction transferred or the wish of
the child to relocate to the other State were also cited as reasons, as was the transfer being in the
child(ren)’s best interests.22 In a few cases, a transfer of jurisdiction was requested in order to avoid
potential conflicting decisions, due to ongoing proceedings in the other State,23 the fact that the
children were located in different States24 or to homologate (custody) agreements / decisions
between the requesting and requested States.25 In one of the cases, it was noted that citizenship
alone is not a sufficient ground / basis for a transfer of jurisdiction.26

A. Article 8 or 9 of the 1996 Convention

Out of the eight cases?? reported on transfers of jurisdiction under Article 8 or 9 of the 1996
Convention, six of those cases concerned a civil matter (i.e., cases relating to a private family law
issue such as custody rights, parental authority, contact rights, relocation, property of the child)28
and two cases concerned child protection matters (i.e., cases relating to public measures of
protection such as alternative care arrangements, including institutional care).2°

Croatia, Czech Republic, Spain.

Croatia, Czech Republic (2 cases), United Kingdom (England and Wales) (2 cases).
Belgium, Italy, Lithuania.

Belgium, Germany. It should be noted that, under Art. 5(2) of the 1996 Convention, jurisdiction changes at the time a
new habitual residence is acquired, whereas under the Brussels lla and Ilb Regulations, the principle of perpetuatio fori
requires a transfer of jurisdiction despite the acquisition of a new habitual residence.
Belgium.

Germany, United Kingdom (England and Wales) (2 cases).

Croatia.

Belgium, Czech Repubilic, Lithuania, Spain, United Kingdom (England and Wales).
Belgium, Czech Republic, Lithuania, Spain.

Croatia, Germany, Spain.

Czech Republic, Germany, Spain. See explanation in note 13.

Italy.

Belgium.

Germany, United Kingdom (England and Wales).

United Kingdom (England and Wales).

United Kingdom (England and Wales).

United Kingdom (England and Wales).

Belgium (1 case), Spain (3 cases), United Kingdom (England and Wales) (4 cases).
Belgium (1 case), Spain (1 case), United Kingdom (England and Wales) (4 cases).
Spain (2 cases).
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IHNJ members from three States3° reported on five cases,3? all of which involved a request for a
transfer of jurisdiction under Article 9 of the 1996 Convention. In three of those cases,32 IHNJ
members shared their practical experience from the perspective of the requested court and, in two
of those cases,33 they shared their experience from the perspective of the requesting court. IHNJ
members representing two States34 reported on three different cases35 which involved a transfer
of jurisdiction under Article 8 of the 1996 Convention, all of which were from the perspective of the
requested court.

B. Article 15 of the Brussels lla Regulation

IHNJ members from five States36 reported on 15 different cases37 involving a request for a transfer
of jurisdiction under Article 15 of the Brussels lla Regulation. In nine of those cases,38 IHNJ
members shared their practical experience from the perspective of the requested court and in six
of those cases,3° they shared their experience from the perspective of the requesting court.

Of the 15 cases reported, 13 cases concerned a civil (i.e., private family law) matter4° and two
cases were child protection proceedings (i.e., public measures of protection).41

C. Atrticle 12 of the Brussels llb Regulation

One IHNJ member reported on a case involving a transfer of jurisdiction under Article 12 of the
Brussels llb Regulation, from the perspective of the requested court.42 The case concerned a civil
(i.e., private family law) matter.

Practicalities of the transfer

This section will provide information as to who initiated the request for a transfer of jurisdiction and
by what means, how the response to the request was communicated, by what means the initial
contact was made between the relevant courts involved, whether the request was subject to an
appeal, whether a time frame was foreseen for the response to the request and how long the entire
process took, as well as what information was initially furnished and whether any additional
information was needed subsequently.

A. Article 8 or 9 of the 1996 Convention

In all cases reported by members of the IHNJ pertaining to Article 8 of the 1996 Convention, the
transfer of jurisdiction was requested by one of the parties.43 In one of the cases, the other party
agreed with and consented to the transfer request, while in another case, the other party contended
that the original court should retain and exercise its established jurisdiction.44

Belgium, Spain, United Kingdom (England and Wales).

Belgium (1 case), Spain (2 cases), United Kingdom (England and Wales) (2 cases).

Spain (2 cases), United Kingdom (England and Wales) (1 case).

Belgium, United Kingdom (England and Wales).

Spain, United Kingdom (England and Wales).

Spain (1 case), United Kingdom (England and Wales) (2 cases).

Belgium, Croatia, Czech Republic, Lithuania, Spain.

Belgium (4 cases), Croatia (1 case), Czech Republic (2 cases), Lithuania (1 case), Spain (7 cases).
Belgium (2 cases), Spain (7 cases).

Belgium (2 cases), Croatia (1 case), Czech Republic (2 cases), Lithuania (1 case).

Belgium (2 cases), Croatia (1 case), Czech Republic (2 cases), Lithuania (1 case), Spain (7 cases).
Belgium (2 cases).

Italy.

Spain (1 case), United Kingdom (England and Wales) (2 cases).

United Kingdom (England and Wales).
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In three out of the five cases reported pertaining to Article 9 of the 1996 Convention, the request
was made ex officio (i.e., by the court),4® while in the other two cases, the transfer was requested
by one of the parties.#6 In one of those two cases, the other party objected to the request for a
transfer of jurisdiction.47 In one of the cases where the transfer of jurisdiction under Article 9 was
requested ex officio, the parties appear to have affirmatively consented to the transfer request.48
In the two other cases, it was not specified whether or not the parties consented to the transfer
requests.4°

Courts appear to use a plethora of tools to make (and respond to) requests for a transfer of
jurisdiction in the context of the 1996 Convention, including e-mail,5° court decisions,5! as well as
via the IHNJ.52 One IHNJ member further noted that, in their experience, the majority of requests
for a transfer of jurisdiction appear to be made through the relevant Central Authorities.53 It was
also noted that preliminary contact between the courts is usually carried out directly54 or via the
IHNJ.55

From the cases shared by IHNJ members, most requests for a transfer of jurisdiction under the
1996 Convention were not subject to an appeal.>5

Courts do not appear to indicate a specific time frame for a response to requests for a transfer of
jurisdiction under the 1996 Convention57 and the request appears to take anywhere between five
days and nine months to be processed and resolved.58

Upon making the initial request for a transfer of jurisdiction under the 1996 Convention, courts
appear to supply as much relevant information as possible pertaining to the case. This can include
a (translated) copy of the decision by the requesting court (if there is one), outlining the reasons for
requesting the transfer and any other relevant factual information.5° It seems that there is generally
no need for additional information to be shared subsequently,° although in some cases, some
follow-up information proved useful.6!

B. Article 15 of the Brussels lla Regulation

Based on the input received from IHNJ members, it appears that most requests for a transfer of
jurisdiction under Article 15 of the Brussels lla Regulation are made ex officio (11 out of 15 cases
reported).62 In four of those cases, it was noted that the parties did not consent to the request

Belgium (1 case), Spain (2 cases).

United Kingdom (England and Wales) (2 cases).

United Kingdom (England and Wales) - The other party asserted that the other court had more advantages and that,
since the children’s first language was that of the other jurisdiction, their voices could be better heard there.

Belgium.

Spain.

Belgium (1 case), Spain (1 case), United Kingdom (England and Wales) (3 cases).

Belgium (1 case), Spain (1 case), United Kingdom (England and Wales) (3 cases).

Belgium (1 case), Spain (1 case), United Kingdom (England and Wales) (1 case).

United Kingdom (England and Wales).

Spain (2 cases).

Belgium (1 case), Spain (1 case), United Kingdom (England and Wales) (4 cases).

Belgium (1 case), United Kingdom (England and Wales) (3 cases).

Belgium (1 case), Spain (3 cases), United Kingdom (England and Wales) (4 cases).

Art. 8 of the 1996 Convention: The United Kingdom (England and Wales) reported that in one case, the entire process of
the transfer of jurisdiction took approximately five months and, in another, it took approximately nine months. Art. 9 of
the 1996 Convention: The United Kingdom (England and Wales) reported that one case took five days and Belgium
reported that another case took six days. On the other hand, the United Kingdom (England and Wales) reported that
another transfer process took approximately three months to be resolved.

Belgium (1 case), United Kingdom (England and Wales) (4 cases).

Belgium (1 case), United Kingdom (England and Wales) (3 cases).

United Kingdom (England and Wales) (1 case) - More information on the basis of the requesting court’s exercise of
jurisdiction, the current stage of the proceedings before the requesting court, whether the matter was listed for further
hearing and the anticipated timescale for the determination of the proceedings.

Belgium (2 cases), Croatia (1 case), Czech Republic (1 case), Lithuania (1 case), Spain (6 cases).
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being made,®3 while in one of those cases, it was specified that the parties did consent to the
request.54 As for the rest of the cases requested ex officio under Article 15 of the Brussels lla
Regulation, it is unclear whether or not the parties consented to the request for a transfer of
jurisdiction.

In three out of the remaining four cases reported under Article 15 of the Brussels lla Regulation,
the request for a transfer of jurisdiction was made by one of the parties.® In all three of those
cases, it appears that the other party did not consent to such a request being made. Finally, one
case was reported where both parties made the request jointly.66

As with the 1996 Convention, in the context of requests for a transfer of jurisdiction under Article 15
of the Brussels lla Regulation, courts appear to utilise a wide range of communication tools.
E-mail,87 court decisions®® and the IHNJ®® seem to be the most favoured methods to make (and
respond to) requests for a transfer of jurisdiction. Some courts also make use of formal letters7°
and regular post”1 to communicate. It was also noted that the Central Authority may make a request
for a transfer of jurisdiction, via post.72 It appears that preliminary contact between the courts is
carried out primarily through direct judicial communications via the IHNJ73 and the European
Judicial Network (EJN).74 In some cases, it seems that the Central Authority is also involved in the
preliminary contact.”s

It was noted that the request for a transfer of jurisdiction under Article 15 was subject to an appeal
in four cases.’® In three other cases, IHNJ members indicated that the request was not subject to
an appeal.”” As for the rest of the cases reported (eight cases), it is unclear whether or not they
were subject to an appeal.

In most cases involving a request for a transfer of jurisdiction under the Brussels lla Regulation,
courts appear to provide for a specified time frame for a response.” Some IHNJ members made
particular reference to the six-week deadline foreseen under Article 15(5).7° In some cases, the
existence of a prescribed time frame seems to assist with the overall efficiency of the processs®
while, in other cases, despite the best efforts of all actors involved, matters take longer to be
resolved due to appeals8! or other factors contributing to the complexity of the case.82

Belgium (2 cases) - One party was not present at the hearing, one party contested the transfer, one party alleged an
omission on the part of requested court; Czech Republic - One of the parties thought the other party was only applying
for transfer to prolong the proceedings and made an objection due to the well-being of children and the belief that justice
would not be carried out in the Requested State; Lithuania - The other party expressed concerns about the impartiality
of the court to which jurisdiction was to be transferred.

Croatia.

Belgium, Czech Republic, Spain.

Belgium.

Belgium (4 cases), Czech Republic (2 cases), Germany, Lithuania (1 case), Spain (7 cases).

Belgium (4 cases), Spain (1 case).

Belgium (1 case), Czech Republic (2 cases), Germany, Spain (1 case).

Croatia (1 case), Lithuania (1 case).

Spain (3 cases).

Spain (1 case).

Belgium (4 cases), Czech Republic (2 cases), Lithuania, Spain (2 cases).

Belgium (1 case), Croatia (1 case).

Belgium (1 case), Spain (6 cases).

Belgium (3 cases) - But the communication of the request did not wait for this, the court of appeal confirmed and sent
the transfer request; Czech Republic (1 case) - The requesting court issued the decision of terminating proceedings due
to transfer jurisdiction under Art. 15 of Brussels Il bis on 17 September 2021, the court of appeal upheld this decision
on 9 November 2021.).

Croatia, Czech Republic, Lithuania.

Belgium (3 cases), Croatia (1 case), Czech Republic (2 cases), Spain (7 cases).

Belgium (1 case), Czech Republic (2 cases), Spain (2 cases).

Belgium (24 days, 40 days, 54 days), Czech Republic (approximately one month).

Belgium (27 weeks - including appeal), Czech Republic (over 5 months - including appeal).

Croatia (over 5 months), Lithuania (2 months), Spain (4-5 months, 7 months - due to COVID-19 pandemic).
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IHNJ members indicated that the information furnished along with the initial request for a transfer
under Article 15 includes any existing court decisions pertaining to the case,83 any reports from the
police or social / welfare authorities,84 a clear description of the facts of the case and any
information on the situation of the child, along with the reasons for the proposed transfer.85 In at
least one case, it was deemed necessary to share the entire case file.86 From the cases reported,
it appears that no additional information was needed subsequently.8?

C. Article 12 of the Brussels llb Regulation

The only case reported in the context of Article 12 of the Brussels llb Regulation was a transfer of
jurisdiction requested ex officio, to which the parties were not asked to consent.88 The request was
made via a court decision. Preliminary contact was made via the Central Authority.8® The IHNJ
member indicated that there was no time frame prescribed for the response to that particular
request.®© A full report on the situation of the child, along with details about how the child was
heard during proceedings, were provided with the request for transfer. It appears that no additional
information was required subsequently. It is, however, unclear whether the request was subject to
an appeal and how long it took for the request to be processed.

Scope of the transfer

A. Article 8 or 9 of the 1996 Convention

Based on the input of IHNJ members, most requests under the 1996 Convention appear to concern
transfers of jurisdiction in relation to a specific issue rather than a general transfer of jurisdiction.
Six out of the eight cases reported involved a transfer of jurisdiction limited to a specific issue,®!
while the other two cases were requests for a general transfer of jurisdiction.92

B. Article 15 of the Brussels lla Regulation

Out of the 15 cases reported pertaining to Article 15 of the Brussels lla Regulation, seven cases
involved a request for a transfer of jurisdiction regarding a specific issue.?3 In six cases, the
requests were for a general transfer of jurisdiction.%4

C. Atrticle 12 of the Brussels llb Regulation

The only case reported in the context of the Brussels IIb Regulation involved a request for a general
transfer of jurisdiction.®s

Belgium (1 case), Spain (2 cases),

Belgium (1 case).

Croatia (1 case), Czech Republic (2 cases), Lithuania (1 case), Spain (1 case).

Belgium.

Belgium (4 cases), Croatia (1 case), Czech Republic (1 case), Lithuania (1 case), Spain (3 cases).

Italy.

Italy - The Central Authority sent the court decision from the other country and the Italian court channeled its decision
through the Italian Central Authority.

Bearing in mind the six-week deadline under Art. 12(2) of the Regulation for a decision to be made on these matters.
Spain (3 cases), United Kingdom (England and Wales) (3 cases) - Transfer limited to a contact application or the
homologation of an amended custody agreement between parents.

Belgium, United Kingdom (England and Wales).

Croatia (1 case) (parental authority / contact rights), Czech Repubilic (1 case) (access rights), Spain (5 cases).

Belgium (4 cases), Czech Republic (1 case), Lithuania (1 case).

Italy.
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“Exchange of views” under Article 8(3) or Article 9(2) of the 1996 Convention

A. Article 8 or 9 of the 1996 Convention

According to IHNJ members, the “exchange of views” in the context of a request for a transfer of
jurisdiction under the 1996 Convention was fast, effective® and proved useful before the formal
transfer request was sent, as it helped ensure that the requested court had all the information
needed to facilitate a timely decision.®?

One IHNJ member noted that the exchange of views was limited to the request for a transfer of
jurisdiction and the response,®8 as opposed to the case in general. Another member of the IHNJ
mentioned that, in one case, the process of exchanging views would have been better facilitated if
there was a designated member of the INHJ representing the other State.®°

B. Article 15 of the Brussels lla Regulation

Although the Brussels lla Regulation does not provide for an “exchange of views” per se, two
members of the IHNJ indicated that such an exchange was nevertheless carried out.190 In this
regard, views were exchanged between judges on both a formal and informal basis, with the best
interests of the child(ren) at the centre of all discussions.191 Another IHNJ member noted that there
was an exchange of views pertaining to the child protection matters of the case as well as the
requested transfer.102 In other cases, it was determined that prior direct judicial communications
and the views expressed in previous court decisions were sufficient and that no additional
exchanges were needed.103

Best interests determination in the context of a transfer of jurisdiction
request

A. Article 8 or 9 of the 1996 Convention

When determining whether or not the transfer of jurisdiction is in the best interests of the child,
one IHNJ member noted that the courts took into consideration the existence of any agreement
between the parents.104

In one case, although it was found that both courts were equally well placed to assess the best
interests of two siblings residing in separate States, it was ultimately held that having a single
proceeding for both children was in their best interests, as separate proceedings could result in
conflicting decisions.105

In another case, it was held that any decision regarding a child’s welfare is best made by the
competent authorities of the jurisdiction of the child’s social and family environment. This is
because the majority of evidence and information relevant to assessing the best interests of the
child can be found in that jurisdiction.106

Germany, Spain.

Germany, United Kingdom (England and Wales).
Belgium.

United Kingdom (England and Wales).
Belgium.

Lithuania.

Belgium.

Belgium.

Belgium.

United Kingdom (England and Wales).
United Kingdom (England and Wales).
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B. Article 15 of the Brussels lla Regulation

In determining whether a transfer of jurisdiction under Article 15 of the Brussels lla Regulation was
in the child(ren)’s best interests, IHNJ members indicated that the environment and welfare needs
of the child(ren) were taken into consideration,1°7 as was their background,198 their connection to
both States, 109 whether proceedings were pending in the other State, 110 the potential for delays,111
the closeness of the child to their parent(s) / relative(s) in either State,112 the need to ensure
stability for the child113 and the child’s own wishes.114 In one case, it was determined that the
transfer was in the best interests of the child because the other court was better placed to hear the
child and evaluate their interests.115

Implications and outcome of the transfer

A. Article 8 or 9 of the 1996 Convention

Out of the three cases reported involving a request for a transfer of jurisdiction under Article 8 of
the 1996 Convention, a transfer was ultimately carried out in one case,116 while in another case,
the request was rejected.117 In that case, although the requested court found that there was a
connection between the children and the requesting State, the requesting court was not better
placed to assess their best interests, as nationality / citizenship was not, in and of itself, sufficient
to justify a transfer. One member of the IHNJ was not in a position to report on the outcome of the
request for a transfer of jurisdiction under Article 8.118

Out of the five cases reported involving a request for a transfer of jurisdiction under Article 9 of the
1996 Convention, a transfer was ultimately carried out in three cases.11° In the two other cases,
the IHNJ member was not able to report on the outcome of the requests.120

In two out of eight cases, IHNJ members indicated that it was clear to all actors involved that the
transfer under the 1996 Convention would trigger fresh proceedings12! and, in one case, it was
specified that this was not clear.122 As for the other five cases, no particular indication was made
in this regard.

B. Article 15 of the Brussels lla Regulation

Out of the 15 cases reported, a transfer of jurisdiction was carried out in seven cases,123 while a
transfer did not ultimately go through in three cases.124 In five cases, an IHNJ member was not in
a position to report whether or not a transfer took place.125

Belgium.

Czech Repubilic.

Czech Republic.

Czech Repubilic.

Belgium.

Belgium, Lithuania.

Belgium.

Belgium.

Croatia.

United Kingdom (England and Wales).

United Kingdom (England and Wales).

Spain.

Belgium, United Kingdom (England and Wales) (2 cases).

Spain.

United Kingdom (England and Wales) (2 cases).

United Kingdom (England and Wales) - Proceedings were already ongoing in the requesting State.
Belgium (3 cases), Czech Republic (2 cases), Lithuania (1 case), Spain (1 case).
Belgium, Croatia, Spain.

Spain (5 cases).



40

41

42

43

44

45

46

126
127

128
129
130
131
132
133
134

In five cases, IHNJ members indicated that it was clear to all actors involved that a transfer under
Article 15 of the Brussels lla Regulation would trigger fresh proceedings.126 In three cases, IHNJ
members reported that this was not clear.127 As for the other seven cases, no particular indication
was made in this regard.

C. Article 12 of the Brussels llb Regulation

The IHNJ member that reported on the case involving a request for a transfer of jurisdiction under
Article 12 of the Brussels IIb Regulation indicated that, ultimately, no transfer had taken place, as
the court deemed there was no basis for the transfer.128 The IHNJ member also specified that, in
that case, it was not clear to all actors involved that a transfer under Article 12 would trigger fresh
proceedings.

Other matters

IHNJ members representing four States12?? shared some additional comments relating to their
practical experiences pertaining to requests for transfers of jurisdiction under the 1996 Convention
and the Brussels lla Regulation. One IHNJ member noted that, generally, the involvement of a
liaison judge considerably facilitates and accelerates the entire procedure of transferring
jurisdiction. 130

A. Article 8 or 9 of the 1996 Convention

An IHNJ member indicated that the process of transferring jurisdiction under Article 9 of the 1996
Convention was an expeditious and easy experience, which admittedly was assisted by the fact that
there was an agreement between the parties involved.131

One IHNJ member noted that they experienced delays in obtaining responses to requests for a
transfer of jurisdiction and that speed of decision making in this regard is critical.132

In cases where it is proposed that the child move to the other State, an IHNJ member suggested
that, in order to avoid delays, the request for the transfer of jurisdiction should be considered at
the same time as the arrangements which need to be in place to enable the child to move.133 They
also noted that, in cases concerning institutional care, they have experienced difficulties in
engaging the child protection agencies in the other State, particularly where no proceedings have
been instituted there.134

From the responses of some members of the IHNJ, it appears that Central Authorities are quite
involved in the process of requests for a transfer of jurisdiction. Given this phenomenon, it may be
useful that the PB collects information from Central Authorities in the future, via a similar
guestionnaire. The questionnaire can be distributed to all Contracting States to the 1996
Convention. Based on the responses received, this document can be updated in the light of any
further practical insight gained from Central Authorities.

Belgium, Croatia, Czech Republic, Lithuania, Spain.

Belgium - One cannot conclude from the documents whether the actors saw this transfer as the start of a new proceeding,
Czech Republic, Spain.

Italy.

Belgium, Croatia, Germany, United Kingdom (England and Wales).

Germany.

Belgium.

United Kingdom (England and Wales).

United Kingdom (England and Wales).

United Kingdom (England and Wales).
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B. Article 15 of the Brussels lla Regulation

One IHNJ member highlighted that, in one case, exchanges took place between the Central
Authorities and members of the IHNJ, which further facilitated cooperation.35 The IHNJ member
also noted that, in another case (which involved highly exceptional circumstances), the transfer
proceedings were a way to avoid time-consuming complexities, as a delayed resolution of the case
would not be in the best interests of the child.136

Another IHNJ member mentioned that, in practice, there are not many cases involving a request for
a transfer of jurisdiction, as the procedure is too long and complicated.137

It was also noted that requests for transfer of jurisdiction are more complex in the cases involving
a child protection element. Issues often arise in this regard because States have different domestic
procedural rules.138

Conclusion and proposal from the PB

This document has set out to raise awareness of any current practices across jurisdictions
pertaining to transfers of jurisdiction under the 1996 Convention as well as the Brussels lla and
Brussels llb Regulations.

Generally, based on the responses received from IHNJ members, it appears that requests for a
transfer of jurisdiction under the 1996 Convention and the Brussels lla and llb Regulations most
often take place in the context of civil cases (i.e., private family law matters), most notably in relation
to matters of parental authority / responsibility and contact rights.

It also seems that it is most common for the request for a transfer of jurisdiction to be made ex
officio and that, in most cases, e-mail is the preferred mode of communication to make (and
respond to) such requests. The facilitating role played by Central Authorities in requests for a
transfer of jurisdiction is also interesting to note.

Notwithstanding the aforementioned trends, it is clear that there is great divergence from State to
State in the practical operation of requests for transfers of jurisdiction. It would, therefore, seem
sensible to maintain a level of flexibility in this regard. Depending on the case, judges may need to
take some preliminary steps to ensure that the way in which they intend to approach a request for
a transfer of jurisdiction is compatible with the procedural framework of the other State concerned.

Based on the information provided by the IHNJ members, there appears to be a need to improve
the processing times of requests for a transfer of jurisdiction under the 1996 Convention as well
as under the Brussels Ila and llb Regulations. The SC may wish to discuss the ways in which
processes can be streamlined and optimised under the 1996 Convention, in the best interests of
the children involved.

The SC may wish to consider adopting the following Conclusions and Recommendations:

a. The SC invited Contracting States, which have not done so already, to consider designating,
in accordance with the Emerging Guidance regarding the Development of the IHNJ, one or
more members of the judiciary for the purpose of direct judicial communications within the
context of the IHNJ.

b. Recalling Article 44 of the 1996 Convention, the SC encouraged Contracting States to
designate the authorities to which requests under Articles 8 and 9 are to be addressed, as

Belgium.
Belgium.
Croatia.
Germany.
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such a designation could greatly assist in improving the processing times of requests for a
transfer of jurisdiction. Depending on domestic policies and requirements relating to the
judiciary, Contracting States may choose to designate a member of the IHNJ (if applicable)
and / or the Central Authority to receive requests for transfers of jurisdiction.

The SC encouraged authorities requesting a transfer of jurisdiction to, in the first place,
informally consult their counter parts in the requested State, to ensure that their requests
are as complete as possible and that all necessary information and documentation is
furnished from outset to meet the requirements of the requested State.

Recalling Principle 9 of the Emerging Guidance regarding the Development of the IHNJ,13°
the SC encouraged Central Authorities that are involved in a transfer of jurisdiction request
and judges engaging in direct judicial communications pertaining to a request for a transfer
of jurisdiction to keep one another informed regarding the progress and outcome of such a
request. Doing so could further assist in addressing delays and enhance the efficiency of
processing requests under Article 8 or 9 of the 1996 Convention.

The SC invited the PB to circulate the questionnaire annexed to Prel. Doc. No 17 of
August 2023 to all Contracting States to the 1996 Convention, with a view collecting
information from judges and Central Authorities regarding requests under Article 8 or 9. The
SC further invited the PB to review Prel. Doc. No 17, in the light of the responses from
Contracting States, and to submit the revised version of Prel. Doc. No 17 to the Council on
General Affairs and Policy (CGAP). The SC noted that it will be for CGAP to determine the next
steps in this area (e.g., whether there is a need to form a Working Group consisting of judges
and representatives from Central Authorities to identify good practices pertaining to requests
for a transfer of jurisdiction under the 1996 Convention).

“Emerging Guidance regarding the development of the International Hague Network of Judges and General Principles for

Judicial Communications, including commonly accepted safeguards for Direct Judicial Communications in specific cases,

within the context of the International Hague Network of Judges”, available on the HCCH website at www.hcch.net under

“Child Abduction Section” then “Judicial Communications”.


https://www.hcch.net/en/publications-and-studies/details4/?pid=6024&dtid=3
https://www.hcch.net/en/publications-and-studies/details4/?pid=6024&dtid=3
https://www.hcch.net/en/publications-and-studies/details4/?pid=6024&dtid=3
http://www.hcch.net/
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Annex |

Transfer of jurisdiction under:

Articles 8 and 9 of the 1996 Child Protection Convention, Article 15 of Brussels

lla and Articles 12 and 13 of Brussels Ilb

Please complete one or more of the following tables, detailing your practical experiences with the process
of transferring jurisdiction (as a requested and / or requesting judge).

Please provide as much practical detail as possible and / or permissible.

It would be highly appreciated if you can provide your experiences both as Requesting and Requested

judge.

If possible, please share on a priority basis your experience under Articles 8 and 9 of the 1996

Convention.

Case 1.

1. Transfer requested under:

(] Article 8 of the 1996 Convention
L1 Article 9 of the 1996 Convention
(] Article 15 of Brussels lla
(1 Article 12 of Brussels llb
L] Article 13 of Brussels llb

2. My court was:

[ The requesting court
O The requested court

3. Nature of the case:

[1 The case was regarding a civil matter (e.g., custody rights,
parental authority, contact right, relocation, property issue)

[ The case was a child protection proceeding (e.g., institutional
care, alternative care arrangements)

4. Brief facts of the case:

Click or tap here to enter text.

Reason / basis for the transfer:

Click or tap here to enter text.

Who initiated the request for
the transfer?

1 One of the parties (e.g., parent, public prosecutor, public body
responsible for youth and welfare issues)

Did the other party consent that the request be made?
L] Yes

[ No, please explain, if possible: Click or tap here to enter
text.

[J Both parties (please explain, if possible): Click or tap here to
enter text.

O] The court, ex officio
Did both parties consent that the request be made?
] Yes

L1 No, please explain, if possible: Click or tap here to enter
text.

7. How was the request for
transfer communicated?

[ Through email
L1 Through a formal letter




Through an affidavit
L1 Through a court decision
[ Other, please elaborate: Click or tap here to enter text.

How was the response to the
request for transfer
communicated?

L] Through email

L1 Through a formal letter

[ Through an affidavit

[ Through a court decision

L1 Other, please elaborate: Click or tap here to enter text.

From the requesting State
perspective, was the request
for transfer subject to an
appeal?

L] Yes, if possible, please specify the conditions of the appeal:
Click or tap here to enter text.

1 No

10.

How was the preliminary
contact between the courts
carried out?

Please tick all boxes that apply.

[ Via the IHNJ: Click or tap here to enter text.

[] Via another judicial network (e.g., the European Judicial
Network, IberRed), please specify: Click or tap here to enter text.

1 Via the Central Authority, please explain: Click or tap here to
enter text.

LI Directly: Click or tap here to enter text.
[ Other (please specify): Click or tap here to enter text.

11.

Was the transfer limited to one
specific issue or was the
transfer of jurisdiction of a
general nature?

1 One specific issue, please specify(e.g., exercise of a contact
right, a property issue, relocation issue): Click or tap here to
enter text.

1 General transfer of jurisdiction regarding all matters
concerning a child, please elaborate, if necessary: Click or tap
here to enter text.

12.

How did your court consider
that the transfer was in the
best interests of the child?

Click or tap here to enter text.

13.

What was the outcome of the
request for transfer of
jurisdiction?

Click or tap here to enter text.

14.

When a transfer is requested,
is a specific time frame
indicated for a response?

[ Yes, please specify: Click or tap here to enter text.
] No

15.

Please indicate the time frame
of the (request for) transfer
(i.,e., how long the entire
process took).

Click or tap here to enter text.

16.

What information was shared
when the initial request for
transfer was made?

Click or tap here to enter text.

17.

Was there a need for additional
information to be shared
subsequently?

[ Yes, please elaborate: Click or tap here to enter text.
] No

18.

Please elaborate on your
experience with the “exchange

Click or tap here to enter text.




of views” under Article 8(3) or
9(2) of the 1996 Convention.

19.

Was it clear to all actors
involved that the transfer
would trigger fresh

proceedings?

O Yes

[ No (please elaborate): Click or tap here to enter text.

20.

Please share here any other
comments on the transfer
procedure:

Click or tap here to enter text.

Case 2:

1.

Transfer requested under:

(] Article 8 of the 1996 Convention
(1 Article 9 of the 1996 Convention
L] Article 15 of Brussels lla
(1 Article 12 of Brussels llb
(1 Article 13 of Brussels llb

My court was:

[ The requesting court
] The requested court

Nature of the case:

[J The case was regarding a civil matter (e.g., custody rights,
parental authority, contact right, relocation, property issue)

[ The case was a child protection proceeding (e.g., institutional
care, alternative care arrangements)

Brief facts of the case:

Click or tap here to enter text.

Reason / basis for the transfer:

Click or tap here to enter text.

Who initiated the request for
the transfer?

1 One of the parties (e.g., parent, public prosecutor, public body
responsible for youth and welfare issues)

Did the other party consent that the request be made?
L] Yes

[ No, please explain, if possible: Click or tap here to enter
text.

[ Both parties (please explain, if possible): Click or tap here to
enter text.

[ The court, ex officio
Did both parties consent that the request be made?
O Yes

[ No, please explain, if possible: Click or tap here to enter
text.

7.

How was the request for
transfer communicated?

O Through email

[ Through a formal letter

[J Through an affidavit

[J Through a court decision

[ Other, please elaborate: Click or tap here to enter text.




How was the response to the
request for transfer
communicated?

1 Through email

[ Through a formal letter

L] Through an affidavit

[J Through a court decision

O] Other, please elaborate: Click or tap here to enter text.

9. From the requesting State | (J Yes, if possible, please specify the conditions of the appeal:
perspective, was the request | Click or tap here to enter text.
for transfer subject to an [ No
appeal?

10. How was the preliminary | O Via the IHNJ: Click or tap here to enter text.
ggprﬁzgtoubtitween the courts (] Via another judicial network (e.g., the European Judicial

) Network, IberRed), please specify: Click or tap here to enter text.

Please tick all boxes that apply. [ Via the Central Authority, please explain: Click or tap here to

enter text.
[ Directly: Click or tap here to enter text.
[ Other (please specify): Click or tap here to enter text.

11. Was the transfer limited to one | [ One specific issue, please specify(e.g., exercise of a contact
specific issue or was the | right, a property issue, relocation issue): Click or tap here to
transfer of jurisdiction of a | enter text.

eneral nature? S .

g I General transfer of jurisdiction regarding all matters
concerning a child, please elaborate, if necessary: Click or tap
here to enter text.

12. How did your court consider | Click or tap here to enter text.
that the transfer was in the
best interests of the child?

13. What was the outcome of the | Click or tap here to enter text.
request for transfer of
jurisdiction?

14. When a transfer is requested, | [ Yes, please specify: Click or tap here to enter text.
is a specific time frame [ No
indicated for a response?

15. Please indicate the time frame | Click or tap here to enter text.
of the (request for) transfer
(i.,e., how long the entire
process took).

16. What information was shared | Click or tap here to enter text.
when the initial request for
transfer was made?

17. Was there a need for additional | [J Yes, please elaborate: Click or tap here to enter text.
information to be shared [ No
subsequently?

18. Please elaborate on your | Click ortap here to enter text.
experience with the “exchange
of views” under Article 8(3) or
9(2) of the 1996 Convention.

19. Was it clear to all actors | JYes
involved that the transfer




would trigger fresh
proceedings?

[ No (please elaborate): Click or tap here to enter text.

20.

Please share here any other
comments on the transfer
procedure:

Click or tap here to enter text.




	I. Introduction
	II. Background
	III. General overview of cases involving a transfer of jurisdiction
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation
	C. Article 12 of the Brussels IIb Regulation

	IV. Practicalities of the transfer
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation
	C. Article 12 of the Brussels IIb Regulation

	V. Scope of the transfer
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation
	C. Article 12 of the Brussels IIb Regulation

	VI. “Exchange of views” under Article 8(3) or Article 9(2) of the 1996 Convention
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation

	VII. Best interests determination in the context of a transfer of jurisdiction request
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation

	VIII. Implications and outcome of the transfer
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation
	C. Article 12 of the Brussels IIb Regulation

	IX. Other matters
	A. Article 8 or 9 of the 1996 Convention
	B. Article 15 of the Brussels IIa Regulation

	X. Conclusion and proposal from the PB
	Annex I

