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1. It will be recalled that the Special Commission on General Affairs and Policy of the
Conference discussed the request submitted by letter of 19 December 2002 to the
Secretary General for admission of the European Community to the Hague Conference on
Private International Law, at its meetings of 1-3 April 2003,* and 6-8 April 2004. In his
“Note on the Admission of the European Community to the Hague Conference on Private
International Law”, Preliminary Document No 13 of February 2004 for the attention of
the Special Commission of April 2004 (Annex 1),? the Secretary General had presented
several recommendations which were discussed at the April 2004 meeting.

2. The Special Commission of April 2004 discussed the request for admission at
length. According to the Conclusions of the meeting:

“8. Admission of the European Community to the Hague Conference
on Private International Law

The Special Commission on General Affairs and Policy expressed the
unanimous view, that as a matter of principle, the European Community
should become a Member of the Hague Conference, the modalities of such
membership to be determined according to the following criteria and
procedures.

The admission of the European Community will require a modification of the
Statute, of the Rules of Procedure for Plenary Meetings and of the Regulations
on Budgetary Matters. Work on these modifications should be undertaken in
parallel and any final decision on the admission of the European Community
should be taken on the basis of an agreed package of amendments to all the
relevant instruments.

The modification of the Statute should not be restricted to the admission of
the European Community but should allow for the admission of any Regional
Economic Integration Organisation (REIO) to which its Member States have
transferred competence on matters of private international law.

It was further agreed that Membership of the European Community — or
REIOs in general - should not lead to additional voting or procedural rights
(the principle of “non-additionality”). In any case, there was a common wish
that the work of the Conference be conducted as much as possible on a
consensus basis.

Differing views were expressed on the question of how competences of the
European Community should and could be declared and exercised, and how it
would be ensured that clarity is provided. There was a common wish that a
free flow of ideas be maintained during the meetings of experts.

The amendment of the Statute should — without prejudice to the possibility of
further reform at a later stage — include further limited revisions in respect of
Articles 3, 4, 5, 6, 7 and possibly 12 and 13.

1 See “Conclusions of the Special Commission of April 2003”, paragraph 8, p. 10.

2 The Annexes to Preliminary Document No 13, being very voluminous, are omitted. They are, however,
accessible on the website of the Hague Conference, at:

< www.hcch.net/upload/wop/genaff2005/genaff pd13f annex_a.pdf >

< www.hcch.net/upload/wop/genaff2005/genaff_pd13f annex_bcd.pdf >. Furthermore, the attachment to
Preliminary Document No 13 is not reproduced in the attached annex.
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The experts were invited to give further thought to the interpretation of
Article 12 (on amendment) of the Statute.

It was agreed that the Secretary General, assisted by the Informal Advisory
Group and in consultation with the European Commission, should draw up a
complete proposal, including modifications of the Statute, the Rules of
Procedure and the Regulations on Budgetary Matters. This proposal should be
submitted for consideration, if possible, to the next meeting of the Special
Commission.

Pending the formal admission of the European Community as a Member of the
Conference, the Conference should continue to facilitate participation of the
European Community in the work of the Conference.”

3. The Secretary General, therefore, convened a second meeting of the Informal
Advisory Group, which was held on 16 and 17 December 2004, again chaired by
H.E. Mrs Xue Hanqin, Ambassador of the People’'s Republic of China in the Netherlands.
The list of participants is attached to this Note (Annex 2). The European Commission
attended the meeting both days. In preparation for this meeting, the Secretary General
had prepared several draft proposals for (1) amendment to the Statute of the
Conference, (2) an Agreement between the Hague Conference and the European
Community, and (3) the Rules of Procedure for Plenary Meetings, with Explanatory
Notes.

4. Considering the discussions at the meeting of the Special Commission from
6-8 April 2004, and the views expressed in the Informal Advisory Group, the Secretary
General submits a draft Recommendation for consideration by the Special Commission on
General Affairs and Policy of the Conference at its meeting on 31 March-1 April 2005
(Prel. Doc. No 21A), with Explanatory Notes (Prel. Doc. No 21B). The members of the
Informal Advisory Group were given the opportunity to comment on an earlier draft of
this Recommendation and their comments have been taken into account.

The draft Recommendation addresses itself to the Twentieth Session, for consideration
by its Commission I, on General Affairs and Policy, and then by the Plenary, the Decision
of the Plenary to be included in the Final Act of the Twentieth Session.

5. The Recommendation consists of six points:

- amendments to the Statute with a view to their submission to Member States
for their approval in accordance with Article 12;

- adoption, as the English version of the amended Statute equally authentic to
the French original authentic text, of the text which appears in Annex 2 to the
draft Recommendation;

- a procedure for the voting on the amendments;

- amendments to the Rules of Procedure for Plenary Meetings;

- concerning certain assurances given by the European Community;

- concerning the decision to admit the European Community as a Member of the
Hague Conference.

6. It will be seen that the draft Recommendation (contrary to what was proposed in
Prel. Doc. No 13, point 19, pp. 7-8) no longer contains a proposal for a separate
Agreement between the Hague Conference and the European Community. One of the
advantages of such agreement would have been that it could have set out in greater
detail the specific reasons for the admission of the European Community as well as
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modalities and conditions specific for the European Community. The disadvantages of a
separate agreement — in particular the additional complexity to which it may lead —
however, were considered greater than its advantages by most members of the Informal
Advisory Group. The Secretary General, in the light of the arguments presented, has
therefore decided not to include such an agreement in the present draft
Recommendation. Consequently, the modalities and conditions now appear, for REIOs
(Member Organisations) in general, in the proposal for amendment to the Statute.

7. It is proposed that the Special Commission of March / April 2005, first, agree on the
text of the amendments to the Statute of the English version as equally authentic to the
original French text, and of the amendments to the Rules of Procedure, next determine
the procedure for the vote on the amendments to the Statute (and the English version),
and finally prepare the decision on the admission of the European Community as a
Member of the Hague Conference on Private International Law.
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Annex 1 3
INTRODUCTION

1. As appears from the Conclusions of the Special Commission held from 1-3 April
2003 on General Affairs and Policy of the Conference:*!

The Special Commission on General Affairs and Policy took note with much
interest of the request, submitted by letter of 19 December 2002 to the
Secretary General, for admission of the European Community to the Hague
Conference on Private International Law, as well as of the comments made by
Member States as reflected in the Secretary General’'s letter of 13 March
2003.

It was agreed that, following receipt as soon as possible of further information
to be supplied by the European Community in particular concerning the
respective competences of the Community and its Member States, and of
comments and questions by Member States on this information, the Secretary
General will convene an informal advisory group which will examine the issues
linked to the request, including those mentioned in the letter of 13 March
2003, and assist the Secretary General in the preparation of
recommendations to be considered by the Special Commission on General
Affairs and Policy to be convened in the spring of 2004.

The informal advisory group will include persons with experience in public
international law as well as in the work of the Hague Conference, representing
various regions of the world and different legal systems.

Complementary information, in particular concerning the respective competences of
the Community and its Member States, was supplied by the Director General for
Justice and Home Affairs of the European Commission in his letter of 31 July 2003,
circulated by the Secretary General to all Member States of the Conference by
circular letter L.c. ON No 37(03) of 25 August 2003. This led to the submission of
further comments by Member States (see Annex A, EC Membership Documents,
Parts 3 and 4).

2. An Informal Advisory Group, chaired by H.E. Mrs Xue Hangin, Ambassador of the
People’s Republic of China to the Kingdom of the Netherlands, was convened by the
Secretary General and met from 21 to 23 January 2004 at the Permanent Bureau at The
Hague — the List of Participants is attached to this Note. On the second day experts from
the European Commission, led by Mr Mario P. Tenreiro, Head of the Civil Co-operation
Unit, Directorate of Justice and Home Affairs, were present to give further explanations
and respond to questions.

3. Considering the discussions of the meeting of the Special Commission from
1-3 April 2003, the comments submitted by Member States, the written information
provided by the European Commission, and, in particular, the views expressed in the
Informal Advisory Group, the Secretary General submits the following recommendations
to the Special Commission of April 2004:

(a) The Special Commission may wish to decide, as a matter of principle, that the
European Community (EC) should become a Member of the Hague Conference on
Private international Law (HCCH), the modalities of such membership to be
determined according to the criteria and procedures set out infra Il (paragraphs 16-
30) and Ill (paragraphs 32-33).

1 See Conclusions of the Special Commission held from 1-3 April 2003 on General Affairs and Policy of the
Conference, drawn up by the Permanent Bureau, April 2003, paragraph 8, Page 10.



(b) The admission of the EC will require a modification of the Statute, of the Rules of
Procedure for Plenary Meetings and of the Regulations on Budgetary Matters. Work
on these modifications should be undertaken in parallel and any final decision on
the admission of the EC should be taken on the basis of an agreed package of
amendments to all the relevant instruments.

(c) Pending the formal admission of the EC as a Member of the Organisation, HCCH
shall continue to facilitate full EC participation in the work of the Organisation.

1. ISSUES TO BE ADDRESSED
Current situation

4. As the Informal Advisory Group agreed, from a practical standpoint, participation of
and negotiations by the EC has been facilitated to a very large extent within the existing
structure of HCCH. Moreover, issues about voting have been recently avoided by
applying the consensus method instead of the detailed Rules of Procedure for Plenary
Meetings (hereinafter RP). On the other hand, it was felt that it was not satisfactory that
the EC — while being vested with significant competence in private international law, in a
position, in practice, to negotiate and formally to join the latest Hague Convention (cf.
Article 18, Securities Convention), and, most likely, future Hague Conventions — should
retain from a formal standpoint, the status of an Observer. Granting Member status to
the EC would also offer an opportunity to clarify and, if appropriate, regulate several
other issues such as the declaration and exercise of competences, the modalities of
participation and eligibility for election, the right to vote, financial aspects and the effect
of evolving EC competences on existing Hague Conventions.

A. Declaration and exercise of competences

5. The Informal Advisory Group held extensive discussions on the question of the
respective competences of the EC and its Member States, the evolving nature of these
competences, as well as their impact on the negotiations within HCCH.

It was recognised that the division of competences between the EC and its Member
States is a highly complex issue. It was also recognised that the movement of
competences is a continuing and sometimes delicate matter. Especially for non-EC
Member States, however, it was felt that it was essential to know, before and during
negotiations, who had the authority to negotiate and to conclude a Convention.
Moreover, after the conclusion of any Convention — especially in the case of a subsequent
shifting of competences to the EC — it was vital to be able to ascertain who was the
responsible Party to the Convention (see infra E).

6. As regards the position before and during the negotiations and at the time of the
conclusion of any treaty, the preponderant view within the Informal Advisory Group was
that there should be at least a general understanding of the division of competences as
between the EC and its Member States in respect of the subject matter in question. No
final conclusion was reached on the desirability or feasibility of detailed declarations of
competences, although it was felt that the FAO model (a declaration for each single item
of the agenda) would not be practicable.

7. The Informal Advisory Group attached great value to preserving, as a resource of
HCCH, direct input from the diverse legal systems and the rich variety of private
international law traditions in Europe. In this respect, it would be important to maintain a
degree of flexibility, especially in the early stages of the discussions and negotiations, so
as to ensure the best possible combination of variety of input and efficiency. It was also
pointed out that the input of European legal systems would be conveyed by the European
Commission on the basis of the input it receives from EC Member States in the context of
EC coordination.



B. Modalities of participation and eligibility for election

8. This question was discussed mainly with regard to EC participation in budgetary
decisions (see also infra paragraph 11), without a conclusion being reached. De facto, it
has already been ensured that, as far as negotiations on Conventions are concerned, the
EC is represented not only at the Diplomatic Sessions, Special Commissions and formal
working groups but also in informal groups and drafting committees in which EC Member
States’ experts take part.

C. The right to vote

9. The Informal Advisory Group agreed that Membership of the EC should not lead to
additional voting rights (the principle of “non-additionality), and that in cases where a
vote was to be taken on a matter within EC competence:

e the EC should have a number of votes equal to the number of its Member
States present at the vote (or, alternately, entitled to vote) and which have
transferred competence to it over the matter in question, and

e whenever the EC exercised its right to vote, its Member States should not
exercise theirs, and conversely.

10. The Informal Advisory Group also agreed that the RP should be modified to reflect
the preference of HCCH Member States to avoid voting and strive for consensus.

D. Financial aspects

11. The Informal Advisory Group discussed only briefly the nature of the financial
obligations that would follow from EC membership (regular contribution to the budget, or
payment to cover administrative and other expenses). For some this question was
related to that of EC participation in the meetings of the Council of Diplomatic
Representatives which, according to the Statute, decides on budgetary matters.

E. Effect of evolving EC competences on existing Hague Conventions

12. As regards the impact of evolving EC competences, and the resulting changes to
the distribution of competence between the EC and its Member States, Article 18(2) of the
Hague Securities Convention provides a model for future Hague Conventions. The Informal
Advisory Group discussed only briefly the effects of such changes on existing, and possible
future treaty obligations arising under Hague Conventions adopted before 2000, which,
contrary to the Securities Convention (Article 18(1)), do not expressly provide for the
adherence to the Convention by Regional Economic Integration Organisations. Three
aspects were mentioned:

(1) Effects on Convention obligations

13. The effect of the exercise by the EC of legislative competence in a field already
covered by a Hague Convention adopted prior to 2000 may vary depending on the nature
of the Convention in question.

On the one hand, there are the Conventions that establish universally applicable choice
of law rules: such Conventions cannot co-exist with later EC instruments providing for
incompatible universally applicable choice of law rules. On the other hand, there exist
Conventions that are based on reciprocity, in particular the numerous Hague Conventions
establishing forms of judicial and administrative co-operation among courts and Central



Authorities: such Conventions may co-exist with later EC instruments providing for
differing or stricter reciprocal obligations among EC Member States (inter se). Indeed,
many of the Hague Conventions make express provision for the possibility of more
integrated approaches at regional level. Still, non-EC States Parties to such Conventions
must be able to rely on Convention obligations assumed by the original EC parties.

(2) Specifically: on monitoring and review of Conventions

14. The issue was also raised by the respective roles of the EC and its Member States in
relation to the monitoring of existing Conventions, where changes of competence may
have occurred. The importance of maintaining direct involvement by the individual States
in the processes of monitoring and review was acknowledged.

(3) On the possibility to join Conventions

15. The exercise of legislative competence by the EC in a field already covered by
Hague Conventions negotiated and adopted before 2000 may also have an impact on the
possibility for EC Member States to join such Conventions. It was recognised that the
procedure followed for the 1996 Convention (signature and ratification) “in the interest of
the EC” might be used for other Conventions. These questions may need further
discussion.

II. MODIFICATIONS REQUIRED IN THE FORMAL FRAMEWORK?
16. The current formal framework of HCCH consists of:

(a) the Statute, adopted by the Seventh Session in 1951, and entered into force on
15 July 1955;

(b) the (standard) Rules of Procedure for Plenary Meetings (RP), adopted at each
Diplomatic Session since the XI™ Session in 1968;
(©) the Regulations on Budgetary Matters (RB), adopted on 4 November 1994,
and the Pension Scheme Rules, entered into force on 1 June 1981 (see Annex B,
basic HCCH documents).

EC Membership will necessitate an amendment of the Statute, the RP and the RB.

This was the predominant view among the Informal Advisory Group.
A. Amendment of the Statute
(1) Character of the amendment
17. The Statute may be amended in accordance with its Article 12 (see infra
paragraph 25), either by an addition to Article 2, or by a separate article following
Article 2, so as to allow Regional Economic Integration Organisations (REIO’s),

. constituted by sovereign States,

. a majority of which are Member States of HCCH, and

. to which its Member States have transferred competence over a range of

matters within the purview of HCCH, including the authority to make decisions
binding on its Member States in respect of those matters,

2 Recommendations of the Secretary General. Notes on the views of the Informal Advisory Group appear in
italics.



to become Members of HCCH (cf. Article 11(4) of the Constitution of the Food and
Agricultural Organisation of the United Nations, hereinafter “FAO Constitution”, see
Annex C, FAO and FAO related documents on REIO’s).

The Informal Advisory Group agreed that the amendment of the Statute
should not be restricted to the admission of the EC but should allow future
admissions of other REIO’s to which its Member States would have transferred
competence on matters of private international law. The group discussed the
possibility of a wider definition, not restricted to REIO’s (since the EC’s
competences are not limited to economic matters) but in the end preferred to
follow the precedents of other international organisations such as FAO,
because, in any event, the EC was also an REIO.

18. As a consequential change, Article 2, paragraphs 2 and 3 of the Statute may need
amendment so as to apply also in the case of REIO’s.

As an alternative to such an amendment, one could follow the example of Article 11(3)
FAO Constitution: application for Membership with the Secretary General (cf. also FAO,
General Rules of Procedure, Rule XIX (Annex C)); decision by a Diplomatic Session or
Special Commission on General Affairs and Policy by a two-thirds majority of the votes
cast, provided that a majority of the Member States is present.

19. In order for the Statute to retain its succinct form and character, the principles
governing the admission of REIO’s could be included in the Statute itself, while the rights
and obligations of each REIO could be laid down in a separate Agreement, as follows:

The conditions and modalities of the admission shall be determined in an
agreement between HCCH and such REIO, approved in accordance with the
procedure (set out supra paragraphs 17 and 18), at the same time as the
decision on the admission, and will enter into force at the same time as that
decision. That agreement shall determine, in particular, the following matters:

(a) the declaration and exercise of competences by the REIO and by those
of its Members that are also Member States of HCCH.

See Article 11(5)-(8) FAO Constitution; Rule XLI FAO General Rules of
Procedure; Rule 11(1) and (5)-(7), Rules of Procedure Codex
Alimentarius Commission (hereinafter: Codex) (Annex C);

(b) the modalities of the participation of the REIO and its Members in the
meetings of the Organisation and the eligibility for election in bodies
constituted by the Organisation.

See Article 11(9) FAO Constitution; Rule 11(2) and (4) Codex;
(c) the right to vote of the REIO and its Member States.
See Article 11(10) FAO Constitution; Rule 11(3) Codex;
(d) the financial contribution of the REIO to the Organisation.
See Article XVII1(6) FAO Constitution, and possibly;

(e) the possibility of the REIO and/or its Member States to adhere to Hague
Conventions adopted before 2000.



The agreement between HCCH and the REIO could be accompanied by amendments of
the RP — for (@), (b) and (c), see infra paragraphs 26-29 - and of the RB (for (d)), see
infra paragraph 30.

20. In the less preferred alternative to that proposed in the previous paragraph, the
rights and obligations of an REIO might be spelled out in the Statute itself. As a
minimum, this would probably require including in the Statute rules similar to Articles
11(5)-(9) and XVIII(6) FAO Constitution (the right to vote could be left to the RP, as is
the case at present).

As in the previous alternative, further details might be regulated through amendments of
the RP and the RB.

21. The inclusion of a provision on REIO’s in the Statute may lead to (minor)
consequential changes and / or clarifications in the Statute. The term “Members” should
be clear as to whether it is intended to include also REIO’s or only States (Articles 2-4, 6,
8-10, 12, 13, 15).

(2) Scope of the amendment

22. One possibility, which found some support in the Informal Advisory Group, would
be to leave it at this: HCCH has developed organically from its Statute, has been able
recently to increase its membership by more than one-third, and works generally well,
despite the fact that “constitutional” changes have occurred which are not reflected in the
Statute.

23. On the other hand, it may be argued that since (1) the Statute has now been in
force for almost fifty years and has never been reviewed, and (2) the revision that will
now be needed so as to make provision for the EC, is a rare, and possibly (see infra
paragraph 25) somewhat complicated event, the occasion should be seized to undertake
a general review of the Statute. Such a review may, in any event, be desirable so as to
equip the Organisation with the organs and procedures needed to enable it more fully to
perform its mission in a new global environment. However, such a reform may involve a
very lengthy process.

24. At this stage, it is proposed — without excluding a further reform at a later stage —
to revise the Statute, at this point, no more than is necessary to adapt it to current
needs. This would mean that, in addition to the inclusion of REIO’s (with the changes
proposed supra paragraphs 17-21), the following Articles would be amended:

e Article 3: confirm the role of the (Special) Commission on General Affairs and
Policy; the Standing Government Committee would have a consultative and
advisory role.

e Article 4 (possibly): adapt numbers of “Secretaries”; provide that they should
not all have the nationality of one REIO.

e Articles 5 and 7: adapt to new Article 3.

e Article 12 (possibly and to the extent necessary): put beyond doubt that the
Statute may be amended by a two-thirds majority decision of the Special
Commission on General Affairs and Policy.

The predominant view of the Informal Advisory Group was that a revision of the
Statute should go slightly beyond what would be strictly necessary to include
REIO’s, and should be used to replace some obviously outdated rules with more
modern ones. However, this should not be a process that should unduly delay EC
admission and the additional changes should be “minimalistic”.



(3) Procedure for the amendment

25. The history of Article 12 of the Statute, dealing with modifications of the Statute,
shows that the drafters had a relatively simple procedure in mind: a decision, by a two-
thirds majority, in a Diplomatic Session or even in a written procedure (see Actes et
documents de la Septiéme session, p. 339, Annex B) would be enough to cause the
amendment to come into force.

The discussion in the Informal Advisory Group revealed different views on whether
parliamentary approval of any amendments of the Statute would be needed; for
some, this might depend on the nature and scope of the amendments.

Further discussion is needed.
B. Amendment of the Rules of Procedure for Plenary Meetings
Consensus

26. The RP should reflect the practice which has recently grown in the HCCH meetings
and which is that of operating by consensus. The RP should make clear that voting is the
exception, that the normal procedure is based upon consensus, and that the Chair will
make every effort to achieve consensus; in such a system, voting, by simple or qualified
majority, may be maintained as a last resort.

Some examples of such a system may be found in Annex D, Possible precedents
providing for decision making by consensus.

Quorum and voting

27. As regards quorum and voting arrangements, Article 11(10) FAO Constitution Rule,
Article XLIV of the FAO General Rules of Procedure and Rule 11(3) Codex may serve as
models.

Declaration of competence

28. The RP should probably contain some rules about declaration of competences of
REIO’s and their Member States or declarations concerning the respective capacities in
which the REIO and its Member States are speaking, but not necessarily of the level of
detail of Rule 11(5) (in particular its first sentence) of the Codex, or of the FAO provisional
guidelines.

In the Informal Advisory Group several suggestions were made including the
following: prior to any formal declaration, expert discussions would proceed in
an informal way for a significant length of time which would then be followed by
a formal discussion on the basis of a formal declaration of competences; or a
loose declaration would be made at the beginning of the process, and a more
detailed declaration once final decisions were to be taken.

Participation and eligibility

29. The RP might include rules such as Article 9(Il1) FAO Constitution and Rule 11(2) and
(4) Codex.



C. Amendment of Budgetary Regulations

30. A decision will have to be taken on the issue mentioned supra paragraph 11. If the
EC were to contribute to the Budget as a Member, the RB should be amended
accordingly. Otherwise, if Article XVIII(6) FAO Constitution were to be followed, a
decision could be taken by the Council of Diplomatic Representatives.

111 NEXT STEPS

31. It is proposed that, on the basis of the decision of the Special Commission on any
of the aforementioned conditions and modalities, the Secretary General, assisted by the
Informal Advisory Group and in consultation with the EC organs, should draw up a
complete proposal, including a draft agreement between HCCH and the EC as referred to
supra paragraph 19, and the necessary modifications of the Statute, the RP and the RB.
This proposal should be submitted for approval, if possible, to the next meeting of the
(Special) Commission on General Affairs and Policy of the Conference.

32. The future meeting of the (Special) Commission on General Affairs and Policy
should also decide how the procedure for amendment of the Statute (supra
paragraph 25), of the RP and the RB will be implemented.
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