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Hague Conference
 The Hague Conference is an intergovernmental
organisation working for the “progressive unification
of the rules of private international law”.

 The Hague Conference pursues this purpose primarily
through the development and servicing of
international treaties (known collectively as the
“Hague Conventions”).
 The HCCH has concluded almost 40 treaties which
address one or more of the private international law
questions, (i.e., jurisdiction, applicable law,
recognition and enforcement, and legal co-operation
in a particular subject-matter area).
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Members of the Hague Conference
74 Members (73 States + the EU)
2 new Members already in 2013
2 new Members expected soon (Azerbaijan and Singapore)

Azerbaijan

Singapore

Zambia

Vietnam

Connected States
141 States “connected” to HCCH

HCCH Member State
Non-Member State that is a Contracting State or
signatory to at least one of the 38 Hague Conventions

Objectives of the Choice of
Court Convention
 Concluded in 2005 at the 20th Session of
the Hague Conference
 Main objectives are to:
• Provide legal certainty and predictability with respect to
choice of court agreements (a tool for transactional
planning); and
• Become the litigation equivalent of the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (reinforce dispute settlement
framework in Contracting States).
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An example
 A recent Finnish case provides an example of
the benefits of the Choice of Court Convention.
 Contract contained a choice of court
agreement designating courts in the US state
of California.
 Judgment was rendered by the chosen court
and enforcement was sought in Finland.
 Finnish law requires an international binding
agreement for the recognition and
enforcement of judgments and no such
agreement exists between Finland and the US.
As such, the judgment creditor brought fresh
proceedings.

Status

Canada

Uniform
implementing
legislation prepared

United States
Signed (2009),
preparing for
ratification

European Union

Signed (2009),
preparing proposal for
ratification

Russia

Actively considering
ratification

Costa Rica

Actively considering
accession

Turkey

Preparing for
ratification

New Zealand

Actively considering
ratification

Mexico

Acceded (2007)

Australia

Actively considering
ratification

Argentina

Actively considering
ratification
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Scope of the Convention
 The Convention only applies to
international cases
 The choice of court agreement must be
exclusive but it is deemed exclusive unless
the agreement expressly provides
otherwise
 The choice of court agreement must relate
to civil or commercial matters
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International Cases
• For the purposes of jurisdiction, a case is
international unless the parties are resident in
the same Contracting State and their
relationship, and all other elements relevant to
the dispute, are connected only with that
State;
• For the purposes of recognition/enforcement,
a case is international where the judgment
was given in another Contracting State
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Exclusive choice of court agreements
 A choice of court agreement designating a single
court (or the courts of a single State) is deemed
exclusive unless the parties expressly provide
otherwise.
 Article 3(b)

 However, States may agree (by declaration) to
recognise and enforce judgments rendered
pursuant to a non-exclusive choice of court
agreement.
 Article 22
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Exclusions from scope


Consumer and employment contracts
 Article 2(1)



Further excluded matters include family law and succession,
insolvency, carriage of goods and persons, anti-trust
(competition) matters, validity of IP rights other than
copyright and related rights.
 Article 2(2)



But the Convention does apply where excluded matters
arise as preliminary question (e.g. by way of defense) and
not as object of the proceedings.



If a State has a strong interest in not applying the
Convention to a specific matter, it may make a declaration
to that effect.
 Article 21
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Form of agreement


Agreement must be concluded or
documented –
•

in writing, or

•

by other means of communication which
render information accessible for subsequent
reference (e-agreement)
 Article 3(c)
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Key Obligations of the Convention
1. Chosen court must hear the dispute.
 Article 5

2. All other courts must suspend or dismiss
proceedings.
 Article 6

3. A judgment given by the chosen court
must be recognised and enforced by
other Contracting States.
 Article 8
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First key obligation:
 Chosen court cannot refuse to hear the
dispute because:
• it considers that a court of another State is more appropriate
(forum non conveniens); or
• a court of another State was seized first (lis pendens)

 Chosen court may refuse to hear a dispute
where the choice of court agreement is null
and void under the law of that State
(including conflict of law rules)
 Article 5

 No effect on internal rules on subject
matter jurisdiction or venue
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Second key obligation:
 Court not chosen may only hear the
dispute if:
• the choice of court agreement is null and void under law
of State of chosen court (includes conflict of law rules);

• a party lacked capacity to conclude the agreement
under the law of State of the court seized (includes
conflict rules);
• giving effect to the agreement would lead to manifest
injustice or would be manifestly contrary to the public
policy of the State of the court seized;
• for exceptional reasons beyond control of the parties,
the agreement cannot reasonably be performed; or
• the chosen court has decided not to hear the case

 Article 6
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Third key obligation
 The court addressed may refuse to
recognise/ enforce a judgment by the
chosen court if:
• the choice of court agreement was null and void under
law of State of the chosen court (unless otherwise
determined by the chosen court);
• a party lacked capacity to conclude the agreement
under the law of requested State;
• the defendant was not properly notified; or
• the judgment was obtained by fraud in connection with
a matter of procedure
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