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Report of the Experts’ Group on the Parentage / Surrogacy
Project (meeting from 12 to 16 October 2020)

Introduction

From 12 to 16 October 2020, the Experts’ Group on the Parentage / Surrogacy Project met via
videoconference. This seventh meeting of the Group was attended by 36 Experts, 3 Observers and
members of the Permanent Bureau of the HCCH. The Experts represented 22 Member States from
various regions. The list of participants is included as Annex .

At its 2019 meeting, the Council on General Affairs and Policy (CGAP) endorsed the continuation of
the work of the Experts’ Group and requested that a short update on progress be provided at the
2021 CGAP meeting and a full report be provided at the 2022 CGAP meeting.

The Aide-mémoire of the Chair in Annex | provides a short overview of the main points of discussion
at the seventh meeting of the Experts’ Group.
Conclusions and Recommendations

The Experts’ Group invites CGAP to take note of the Aide-mémoire contained in Annex | prepared
by the Chair based on the deliberations during the Experts’ Group meeting.
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Annex |

Aide-mémoire
of the meeting of the Experts’ Group on the
Parentage / Surrogacy Project prepared by the Chair

This Aide-mémoire provides a short overview of the main points of the discussion at the seventh
meeting of the Experts’ Group.

The Experts’ Group discussion focused on potential provisions for inclusion in both a possible future
general private international law instrument on legal parentage (the Convention) and a separate
possible future protocol with private international law rules on legal parentage established as a
result of an international surrogacy arrangement (the Protocol).

The Experts’ Group discussed tentative draft applicable law rules for the Convention. The Group
discussed the following mechanism:

. the same applicable law rule regardless of the method and timing of establishment of legal
parentage;

. the use of the State of birth as the main objective connecting factor;

. in cases where neither of the parents are habitually resident in the State of birth, an

alternative connecting factor which would lead to the application of the law of the habitual
residence of the person who gave birth; and

] by way of an exception, the application of the law of the State of habitual residence of the
child, if legal parentage is established by an act or by a judgment after the child’s birth, and
if it would benefit the child.

Experts also discussed possible tentative provisions for a Chapter on legal parentage recorded in
a public document. In particular, they discussed the following points:

. how such a Chapter would complement uniform applicable law rules and a rule of recognition
of judgments on legal parentage provided for in the Convention and whether the compliance
with such rules would need to be verified in every case or only in case of doubt;

= whether the legal parentage recorded in a public document issued in the State of origin
should be given the same effect cross-border or whether, for the purpose of the Convention,
the legal parentage should be presumed to have been validly established until the contrary
is established; and

. how an optional certificate on legal parentage could facilitate the acceptance of the legal
parentage recorded in a public document.

The feasibility of providing for uniform applicable rules and rules on the acceptance of legal
parentage recorded in a public document was discussed, and would need to be the subject of
further discussion.

In addition, with respect to the Convention, the Experts’ Group noted the need to further discuss a
number of matters, including:

. the effects of legal parentage when established by operation of law or by an act, particularly
nationality; and

= the possible inclusion or exclusion of legal parentage established as a result of domestic
adoptions.

The Experts’ Group then turned to discuss draft provisions for a Protocol addressing the legal
parentage established as a result of an international surrogacy agreement (ISA).
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The Experts’ Group discussed two possible mechanisms in order to broaden the scope of the
Protocol to include legal parentage established as a result of an ISA by any method, and not only
by a judgment:

. an approach where legal parentage would be recognised, based on a certification process,
independently of the method by which it was established (a “recognition approach”); and

. a more “traditional private international law” approach based on the provisions presented in
the Convention which would apply different rules depending on how legal parentage was
established.

The Experts’ Group discussed possible safeguards and whether they should be framed as
conditions for recognition or as general obligations. The Group also discussed different approaches
on how and when the compliance with safeguards could be verified, including:

. an a posteriori approach, whereby the verification would be carried out after the child is born;

. an a priori approach, whereby a cooperation mechanism would aim to ensure compliance
with relevant safeguards throughout the arrangement, that is, before the child’s conception,
during pregnancy and after the child’s birth;

. the possibility of combining both approaches under distinct Chapters of a Protocol and the
possibility for States to have an opt-in or opt-out mechanism;

. the level of detail of the possible safeguards; and

. the possibility of a certification mechanism to verify that the conditions under the Protocol

had been met and therefore facilitate recognition of the legal parentage.

The feasibility of each approach was discussed, and would need to be the subject of further
discussion.

With respect to the Protocol, the Experts’ Group noted the need to further discuss a number of
matters, including how to deal with situations of legal parentage which may fall outside the scope
of the Protocol due to the non-compliance of certain conditions set out therein.

Generally, the Experts’ Group noted the need to further discuss the possible inclusion or exclusion
of legal parentage established as a result of domestic surrogacy arrangements in either of the
instruments.

Going forward, the Experts’ Group will focus its work on addressing the critical points where
consensus on feasibility has not yet been achieved. For this purpose, the Experts’ Group will
continue to carry out intersessional work, will convene a short online meeting prior to the CGAP
2021 meeting, and a further (in-person) meeting before reporting to CGAP in 2022.
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