Conférence de La Haye de droit international privé
Hague Conference on Private International Law

Actes et documents

de la Vingt et unieme session

Proceedings

of the Twenty-First Session

Tome I (Partie/Part 2)

Obligations alimentaires
Child support






Actes et documents de la Vingt et unieme session
Proceedings of the Twenty-First Session






Conférence de La Haye de droit international privé
Hague Conference on Private International Law

Actes et documents

de la Vingt et unieéme session
5 au 23 novembre 2007

Proceedings

of the Twenty-First Session
5 to 23 November 2007

Tome I (Partie/Part 2)

Obligations alimentaires
Child support

Edités par le Bureau Permanent
Publiés par la HCCH/La Haye/2020

Edited by the Permanent Bureau
Published by HCCH/The Hague/2020



ISBN Partie/Part 1 978-94-90265-97-7
ISBN Partie/Part 2 978-94-90265-98-4

Printed on acid-free paper.
© 2020 HCCH

Hague Conference on Private International Law
Churchillplein 6B

2517 JW The Hague | Netherlands

fax: +31 (0)70 360 4867

<www.hcch.net>

All rights reserved. No part of this publication may be re-
produced, stored in a retrieval system, or transmitted in any
form or by any means, electronic, mechanical, photocopying,
microfilming, recording or otherwise, without written permis-
sion from the Permanent Bureau of the Hague Conference on
Private International Law.



Vingt et uniéme session

Twenty-First Session

Actes
Acts

Note du Bureau Permanent

Notice by the Permanent Bureau

Conformément a une pratique qui a pris naissance lors de la
Session extraordinaire de 1966, les interventions ont été
résumées dans la langue, anglaise ou francaise, utilisée par
les orateurs. Etant donné que les travaux de la Premicre
commission ont été ouverts a tous les délégués a la Session
diplomatique, aucune liste des membres de cette Com-
mission n’est établie (voir le tome III, Matiéres diverses,
pour la liste intégrale des participants a la Session diploma-
tique).

Les Documents de travail sont également reproduits dans la
langue utilisée par leur auteur, le Bureau Permanent ne
pouvant assurer la traduction des documents produits par
les délégations. Sont toutefois diffusés dans les deux
langues les documents produits par le Président et les co-
Rapporteurs, le Secrétariat et les Comités de rédaction.

In accordance with a practice begun during the Extraordi-
nary Session of 1966, the speakers’ remarks have been sum-
marised in the languages they employed, respectively Eng-
lish or French. Since the work of the First Commission was
open to all delegates to the Diplomatic Session, a list of Com-
mission members has not been drawn up (see Tome III,
Miscellaneous matters, for the complete list of Diplomatic
Session participants).

Working Documents are also reproduced in the languages
employed by their authors, since the Permanent Bureau has
no translation service. However, documents emanating from
the Chair, the co-Reporters, the Secretariat or the Drafting
Committees have been distributed in both languages.

Note

Notice 1I-5
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Documents de travail Nos 1 a 8

Working Documents Nos 1 to 8

Distribués le jeudi 8§ novembre 2007

Distributed on Thursday 8 November 2007

No 1 — Proposal of the delegation of China
Article 3(c)

(c) “legal assistance” means the assistance provided for
under the law of the requested State which is necessary to
enable applicants to know and assert their rights and to
ensure that applications are fully and effectively dealt with
in accordance with the law of the requested State, such as
legal advice, assistance in bringing a case before an author-
ity, legal representation and exemption from costs of pro-
ceedings;

Rationale

The proposal is to ensure that full respect is given to the
law of the requested State so that legal assistance refers to
that provided by the law of the requested State and such
assistance will also be provided in accordance with the law
of the requested State.

No 2 — Proposal of the delegation of the European Com-
munity

Option 2
Article 14 Effective access to procedures

[...]

3 The requested State shall not be obliged to provide
such free legal assistance if and to the extent that the pro-
cedures of that State or other mechanisms enable the appli-
cant to make the case without the need for such assistance,
and the Central Authority provides such services as are
necessary free of charge.

[...]

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention from persons —

(a) by reason only of their foreign nationality or of their
not being domiciled or resident in the State in which pro-
ceedings are brought, or

(b) applying for recognition and enforcement.

Article 14 bis  Free legal assistance for child support ap-

plications

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)

and (b) and Article 17(4) —

Article 33 Public bodies as applicants

1 For the purposes of applications under Article 10(1)(a)
and (b) and Article 17(4). “creditor” includes a public body
acting in place of an individual to whom maintenance is
owed or one to which reimbursement is owed for benefits
provided in lieu of maintenance.

[Paragraphs 2 to 4 unchanged.]

5 Public bodies as applicants shall benefit from the same
services or legal assistance as those set out in Article 14.

No 3 — Proposal of the delegation of Argentina

Article 4 Designation of Central Authorities

2 Federal States, States with more than one system of
law or States having autonomous territorial units shall be
free to appoint more than one Central Authority and shall
specify the territorial or personal extent of their functions.
Where a State has appointed more than one Central Author-
ity, it shall designate the Central Authority to which any
communication may be addressed for transmission to the
appropriate Central Authority within that State. This provi-
sion shall not apply to territories that are the subject of a
sovereignty dispute recognised by the United Nations.

No 4 — Proposal of the delegations of Argentina, Brazil,
Chile, Ecuador, Mexico and Peru and of the Dominican
Republic, Guatemala and El Salvador

Article 3 Definitions

For the purposes of this Convention —

[...]

(c) “legal assistance” means the assistance necessary to
enable applicants to know and assert their rights and to
ensure that applications are fully and effectively dealt with
in the requested State. This includes assistance such as le-
gal advice, assistance in bringing a case before an author-
ity, legal representation and exemption from costs of genet-
ic testing when this is necessary and from costs of pro-
ceedings;

Article 8 Central Authority costs
1 Each Central Authority shall bear its own costs in
applying this Convention.

2 Central Authorities may not impose any charge on an

applicant for the provision of their services under the Con-

vention savefor-exceptional-costs-or-expensesarisiretrom
A o l ; .

Article 14 Effective access to procedures
[...]

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings brought fby the creditor} under the Conven-
tion.
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Article 14 bis  Free legal assistance for child support

applications

+—The requested State shall provide free legal assistance
in respect of all applications by the creditor under Chap-
ter III concerning maintenance obligations arising from a
parent-child relationship towards a child under the age of 21
or a disabled person.

2(a), (b) and (c): deleted.
Article 14 ter  Applications not qualifying under Arti-
cle 14 bis

In the case of an application not qualifying for free legal
assistance under Article 14 bis —

(a) the provision of free legal assistance may be made
subject to a means er-a-erits test;

(b) an applicant who in the State of origin has benefited
from free legal assistance, shall be entitled, in any proceed-
ings for recognition or enforcement, to benefit, at least to
the same extent, from free legal assistance as provided for
by the law of the State addressed under the same circum-
stances.

No 5 — Proposal of the delegations of China, Japan and
the Russian Federation

Article 14 Effective access to procedures

1 The requested State shall provide applicants with ef-
fective access to procedures, including enforcement and ap-
peal procedures, arising from applications under Chapter III
or direct applications.

2 To provide such effective access, the requested State
shall provide free legal assistance in accordance with the
provisions in this Article unless the procedures of that State
enable the applicant to make the case without the need for
such assistance, and the Central Authority provides such
services as are necessary free of charge.

3 Entitlements to free legal assistance shall not be less
than those available in equivalent domestic cases.

4 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention.

5  The requested State shall provide the most favourable
legal assistance provided for by the law of the requested
State in respect of all applications under Chapter III con-
cerning maintenance obligations arising from a parent-child
relationship towards a child.

6 A Contracting State may declare in accordance with
Article 58 that it will provide free legal assistance in appli-
cations or exemptions from costs or expenses concerning
child support on the basis of the assessment of the child’s
means only, or without any means test at all.

7 A Contracting State may declare in accordance with
Article 58 that it will provide free legal assistance on the
basis of reciprocity with any other Contracting State that
makes the same declaration.

8  This Article shall also apply to a public body which
has provided benefits in lieu of maintenance and is eligible
to reimbursement in the State of origin.

Rationale:

It is important that effective access to procedures should be
provided for both applications under Chapter III and direct
applications. There is no sound justification to discriminate
applicants making direct applications and to deny them
effective access to procedures.

The idea is to ensure that foreign applicants will enjoy the
same treatment as domestic applicants and the most favour-
able legal assistance provided for by the law of the request-
ed State will also be available to foreign applicants in child
support cases.

The declaration mechanism will allow States with similar
levels of economic development to provide free legal as-
sistance on the basis of reciprocity. A State which has the
resources and capability may also declare that it will assess
the means of a child only or it will dispense with the means
test. This should provide sufficient flexibility for States that
are willing to go further than providing national treatment
for legal assistance while States that are not so ready will
not be denied the benefits of the Convention because of the
overwhelming financial burden imposed. Such States may
at a later stage make a declaration to extend the free legal
assistance when they have reached a sufficient level of
economic development or have reformed their legal aid sys-
tem.

The proposal would also facilitate application of the Article
to a public body by limiting the burden to provide free legal
assistance.

This proposal is a compromise combining some of the best
features under Option 1 and Option 2 and would be more
acceptable to a wider range of States which have diverse
legal traditions and varied legal aid regimes in light of dif-
ferent levels of economic development.

No 6 — Proposal of the delegation of New Zealand
Article 3 Definitions

For the purposes of this Convention —

[...]

(c) “legal assistance” means the assistance necessary to
enable applicants to know and assert their rights and to
ensure that applications are fully and effectively dealt with
in the requested State. [The methods of assuring that such
assistance is provided may include Fhis-includes—assistance
sueh-as legal advice, assistance in bringing a case before an
authority, legal representation and exemption from costs of
proceedings;]

No 7 — Proposal of the delegation of Australia
Article 20(8)

8 A challenge or an appeal by a respondent may also be
founded on the fulfilment of the debt #f to the extent that
the recognition and enforcement i i
respeet-of relates to payments that fell due in the past.

New text would read.:

8 A challenge or an appeal by a respondent may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.
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No 8 — Proposal of the delegation of the Russian Federa-
tion

Article 2 Scope
Option 1

1 The Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a
child under the age of 18.

2 A Contracting State may declare in accordance with
Article 58 that it will extend the application of the whole or
any part of the Convention to any maintenance obligation
arising from a family relationship, marriage or affinity, to
spousal support with the exception of Chapters II and I1I, or
to maintenance obligations arising from a parent-child rela-
tionship towards a child under the age of 21.

Option 2

1 This Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a
child.

2 A Contracting State may declare in accordance with
Article 58 that it will extend the application of the whole or
any part of the Convention to any maintenance obligation
arising from a family relationship, marriage or affinity, to
spousal support with the exception of Chapters II and III.

[...]

Article 3 Definitions

[..]
(e) “child” means -

i) every human being below the age of 18 years un-
less under the law applicable to the child, majority
is attained earlier or,

ii) an incapacitated person beyond the age indicated
in sub-paragraph (i) of this Article who is unable
to support himself and who has the right to main-
tenance obligations from his parents under the law
of the Contracting State of his residence.

Option 3

1 This Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a
child under the age of 21, and with the exception of Chap-
ters II and III to spousal support.

A Contracting State may make a reservation, in ac-
cordance with Article 57, and limit the application of this
Convention to maintenance obligations arising from a par-
ent-child relationship towards a child under the age of 18.

[Paragraphs 2 to 4 unchanged.]

Article 57 Reservations

1 Any Contracting state may, not later than at the time
of ratification, acceptance, approval or accession, or at the

time of making a declaration in terms of Article 56(1), make
one or more reservations provided for in Article 2(1). [...]

Documents de travail Nos 9 a 15

Working Documents Nos 9 to 15

Distribués le vendredi 9 novembre 2007

Distributed on Friday 9 November 2007

No 9 — Proposal of the delegations of Australia, Canada
and New Zealand and of the Commonwealth Secretariat
Article 27 Reciprocal arrangements involving the use of
provisional and confirmation orders

Add a new paragraph (d):

(d) Article 15 shall not prevent proceedings for the mod-
ification of the decision being commenced in either State.

It is also suggested, as a matter of drafting, that the head-
ing to Article 27 should read: “Decisions produced by the
use of provisional and confirmation orders”.

No 10 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 34  Demandes présentées directement aux auto-
rités compétentes

1 La présente Convention n’exclut pas la possibilité de
recourir a de telles procédures lorsqu’elles sont disponibles
en vertu du droit interne d’un Etat contractant autorisant
une personne (un demandeur) a saisir directement une auto-
rité compétente de cet Etat dans une matiére régie par cette
Convention, y compris, sous réserve de 1’article 15, en vue
de I’obtention ou de la modification d’une décision en ma-
tiere d’aliments.

2 Teutefeis;tL’article 14(5)-et-(6) et les dispositions des
chapitres V, VI et VII s’appliquent aux demandes de recon-
naissance et d’exécution présentées directement a une au-
torité compétente d’un Etat contractant.

Justification pour les changements proposés :

L’art. 34(1) : Dans des Etats fédéraux comme le Canada,
I'utilisation du terme « national » dans la version anglaise
n’est pas appropriée étant donné la division de pouvoirs
législatifs. Le changement proposé est également nécessaire
pour des fins de concordance avec le texte francais.

L’art. 34(2) : Nous proposons de supprimer le terme « tou-
tefois » car les paragraphes premier et 2 traitent de ques-
tions différentes. Tel que mentionné dans nos commen-
taires, nous suggérons également de supprimer la référence
a Particle 14(5).

* %k ok
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Article 34 Direct requests to competent authorities

1 This Convention does not exclude the possibility of
recourse to such procedures as may be available under the
internal law of a Contracting State allowing a person (an
applicant) to seize directly a competent authority of that
State in a matter governed by this Convention including,
subject to Article 15, for the purpose of having a mainte-
nance decision established or modified.

2 Hewever; Article 14(5)-and-(6) and the provisions of
Chapters V, VI and VII shall apply in relation to a request
for recognition and enforcement made directly to a compe-
tent authority in a Contracting State.

Rationale for proposed changes:

Art. 34(1): In federal States such as Canada, the term “na-
tional” in the English version of the text would not be ap-
propriate given the constitutional division of legislative
authority. The proposed change is also needed so that there
is consistency with the French language text.

Art. 34(2): We propose removing the term “however” be-
cause paragraphs 1 and 2 deal with separate matters. As
mentioned in our comments, we also suggest deleting refer-
ence to Article 14(5).

No 11 - Proposal of the delegation of Switzerland

Article 20 Procedure on an application for recognition
and enforcement

1 [.]

2 Subject to Article 6(2)(d), wWhere an application for
recognition and enforcement of a decision has been made
through Central Authorities in accordance with Chapter III,
the requested Central Authority shall promptly either —

[...]

No 12 — Proposal of the delegation of the International
Bar Association

Article 34 Direct requests to competent authorities

1 This Convention does not exclude the possibility of
recourse to such procedures as may be available under the
national law of a Contracting State allowing a persen—(an
applieant) creditor, debtor or public body to seize directly a
competent authority of that State in a matter governed by

this Conventlon mel-&d—m-g—sa—bjeet—te—Aﬂ-}e}e—lé—fe-r—t-h-e
modified:

2 Hewever; Article 14(5)-and-(6)' and the provisions of
Chapters IV, V, VI and VII and Articles 40, 41(1) and (2)
and 43 shall apply in relation to a request feHeeegﬂ-H—}eﬂ
and-enforecement made directly to a competent authority in
a Contracting State.

Article 9 Application through Central Authorities

1 An application under this Chapter shall be made
through the Central Authority of the Contracting State in
which the applicant resides to the Central Authority of the
requested State. For the purpose of this provision, residence
excludes mere presence.

I This reference is to Option 1 of Art. 14. Should Option 2 be preferred, the
reference would be to “Art.s 14(5) andtd—ter(b)”.

2 Notwithstanding Article 9(1), a Contracting State may
agree with another Contracting State to establish proce-
dures to permit a party in the requesting State to make an
application directly to the Central Authority of the request-
ed State.

Rationale

Article 34 establishes the right of an applicant in the re-
questing State to make a direct request to the competent
authority in the requested State. It is the understanding of
the 1BA that a party may make a direct request sua sponte or
with the assistance of privately retained counsel. The 1BA
recommends that the Convention should not provide that a
party making a direct request with or without private coun-
sel must receive free legal assistance from the requested
State. Whether legal assistance is provided is subject to the
national law of the State involved. A party in need of free
legal assistance should make an application through the
Central Authority system. The amendment also adds Arti-
cles 40 (recovery of costs from an unsuccessful party), 41(1)
and (2) (language requirements), and 43 (non-unified legal
systems) to also apply to a direct request.

Article 9 provides that a party must make his application to
the Central Authority in the Contracting State in which he
or she resides. The IBA suggests that a more flexible ap-
proach would allow two Contracting States to agree to per-
mit an applicant to apply directly to the Central Authority
in the requested State. In some cases and for some States
this may save time, costs and the occasional confusion of
overlapping systems.

The 1BA further recommends that throughout the instrument
the term “direct request” be used when referring to the ac-
tion of a party in the requesting State directly seeking relief
from a competent authority in the requested State, and that
the term “direct application” be used when referring to the
action of a party in the requesting State who applies direct-
ly to the Central Authority in the requested State.

No 13 — Proposal of the delegation of Switzerland

Article 20 Procedure on an application for recognition
and enforcement

New paragraph 6 bis:

6 bis  During the time specified for an appeal / challenge
according to the preceding paragraph and until any such
appeal / challenge has been determined, no measures of en-
forcement may be taken other than protective measures
against the property of the defendant. [The decision author-
ising enforcement shall carry with it the power to proceed
to any such protective measures.]

No 14 — Proposition de la délégation de la Chine — Pro-
posal of the delegation of China

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

Nouveau paragraphe 8 bis :
Une contestation ou un appel conformément aux para-

graphes 7 ou 8 aura comme effet 1’interruption ou la sus-
pension de la procédure sous cet article.

* %k ok
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Article 20 Procedure on an application for recognition
and enforcement

New paragraph 8 bis:

A challenge or appeal under paragraphs 7 or 8 shall have
the effect of suspending or staying the procedure under this
Article.

No 15 - Proposition de la Communauté européenne —
Proposal of the European Community

Article 7 Requéte de mesures spécifiques

1 Une Autorité centrale peut, sur requéte motivée, deman-
der a une autre Autorité centrale qu’elle prenne des me-
sures spécifiques appropriées en vertu de 1’article 6(2)(b),
(c), f(g), (h), (i) et (j)} lorsque aucune demande en applica-
tion de I’article 10 n’est pendante. L’ Autorité centrale re-
quise prend les mesures appropriées si elle les considére
nécessaires afin d’aider un demandeur potentiel fa faire une
demande prévue a ’article 10 ou} a déterminer si une telle
demande doit étre introduite.

Article 45  Coordination avec les instruments et accords

complémentaires
Nouveau paragraphe 1 bis :

1 bis  La présente Convention ne déroge pas a la Conven-
tion de La Haye du 15 novembre 1965 relative a la signifi-
cation et la notification a I’étranger des actes judiciaires et
extrajudiciaires en matiere civile ou commerciale ni a la
Convention de La Haye du 18 mars 1970 sur [’obtention
des preuves a l'étranger en matiere civile ou commerciale
pour les Etats contractants qui sont Parties a 1’une ou
’autre de ces Conventions.

* %k ok

Article 7 Requests for specific measures

1 A Central Authority may make a request, supported by
reasons, to another Central Authority to take appropriate
specific measures under Article 6(2)(b), (c), f(g), (h), (1)
and (j)} when no application under Article 10 is pending.
The requested Central Authority shall take such measures
as are appropriate if satisfied that they are necessary to
assist a potential applicant fin making an application under
Article 10 or} in determining whether such an application
should be initiated.

Article 45 Co-ordination of instruments and supplemen-

tary agreements
New paragraph 1 bis:

1 bis  This Convention does not affect the Hague Con-
vention of 15 November 1965 on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commer-
cial Matters and the Hague Convention of 18 March 1970
on the Taking of Evidence Abroad in Civil or Commercial
Matters for Contracting States that are Parties to either of
these Conventions.

Documents de travail Nos 16 a 20

Working Documents Nos 16 to 20

Distribués le samedi 10 novembre 2007

Distributed on Saturday 10 November 2007

No 16 — Proposal of the delegation of Australia
Article 20
New paragraph 6 bis:

During the time specified for an appeal / challenge accord-
ing to the preceding paragraph and until any such appeal /
challenge has been determined, the respondent shall be en-
titled to seek a suspension or stay of enforcement measures.

No 17 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

Nouveau paragraphe 6 bis :

6 bis  Une contestation ou un appel ne suspend pas I’exé-
cution de la décision. L’exécution peut toutefois étre sus-
pendue pour un temps et a des conditions déterminées, s’il
est démontré qu’il en résulterait un préjudice grave pour le
débiteur.

* %k ok

Article 20 Procedure on an application for recognition
and enforcement

New paragraph 6 bis:

6 bis A challenge or an appeal does not suspend the en-
forcement of the decision. The enforcement may however
be suspended for a time and on conditions determined, if it
is shown that serious prejudice to the debtor would likely
result.

No 18 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Amendement au titre anglais de la Convention / Amend-
ment to the English title of the Convention:

CONVENTION ON THE INTERNATIONAL RECOVERY OF CHILD
SUPPORT AND MAINTENANCE FOR OTHER FAMILY MEMBERS

Justification :

1) Ce titre décrit plus adéquatement 1’objet de la Con-
vention.

2) 1l assure la conformité avec le titre frangais.
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Rationale:

1) This title better describes the subject-matter of the
Convention.

2) It ensures uniformity with the French title.

No 19 — Proposal of the delegation of Switzerland
Article 21
1 [...]

(b) a document stating that the decision is enforceable in

the State of origin and;—in-the-case-ofa-decisionby-an-ad-
quirements-of Avticle | 6(3)-are-met;
New paragraph 1 bis:

Documents

1 bis A Contracting State may by declaration to the Per-
manent Bureau state that the decisions of its administrative
authorities meet the requirements of Article 16(3).

No 20 - Proposition de la délégation de l]a Communauté
européenne — Proposal of the delegation of the Euro-
pean Community

Article 3 Définitions

Nouveau paragraphe (e) :
(e) «acte authentique » désigne :

(i) un acte en maticre d’obligations alimentaires
dressé ou enregistré formellement en tant qu’acte
authentique et dont ’authenticité :

— porte sur la signature et le contenu de 1’acte, et

—a été établie par une autorité publique ou toute
autre autorité habilitée & ce faire par 1’Etat con-
tractant d’origine ; ou

(ii) une convention en matiere d’obligations alimen-
taires conclue avec des autorités administratives
ou authentifiée par celles-ci.

Article 16 ~ Champ d’application du chapitre

M Ce chapltre s’applique aussi aux actes authentiques et
en matiere d’obligations alimentaires, con-
formément a I’article 26.}

fArticle 26 Actes authentiques et-agecordsprivés
I Un acte authentique établi eu—aﬂ—aeeefd—p{-we—eeﬂel-&

dans un Etat contractant doit pouvoir étre reconnu et exécu-
té comme une décision en application de ce chapitre s’il est
exécutoire comme une décision dans 1’Etat d’origine.

2 Une demande de reconnaissance et d’exécution d’un

acte authentique etv-d-un-aeeordprivé est accompagnée :

(a) du texte complet de I’acte authentique eu-detaecord
privé |

(b) d’un document établissant que 1’acte authentique ew
l—aec—efd—pfwe visé est exécutoire comme une décision dans
I’Etat d’origine.

3 La reconnaissance et I’exécution d’un acte authen-

tique eu-d un-aceord-privé peuvent étre refusées si :

(a) la reconnaissance et 1’exécution sont manifestement
incompatibles avec ’ordre public de I’Etat requis ;

(b) P’acte authentique ewtaeeordprivé a été obtenu par

fraude ou a fait I’objet de falsification ;

(c) Dacte authentique eu}aceordprivé est incompatible

avec une décision rendue entre les mémes parties et ayant
le méme objet, soit dans I’ Etat requis, soit dans un autre
Etat lorsque dans ce dernier cas, elle rempht les conditions
nécessaires a sa reconnaissance et a son exécution dans
I’Etat requis.

4  Les dispositions de ce chapitre, a I’exception des ar-
ticles 17, 19, 20(7) et 21(1) et (2), s’appliquent mutatis mu-
tandis a la reconnaissance et I’exécution d-un—aceordprivé

o d’un acte authentique ; toutefois :

(a) une déclaration ou un enregistrement fait conformé-
ment a ’article 20(4) ne peut étre refusé que pour les rai-
sons visées au [paragraphe 3] [paragraphe 3(a)] ; et

(b) une contestation ou un appel en vertu de ’article 20(6)
ne peut étre fondé que sur :

(i) les motifs de refus de reconnaissance prévus a
I’article 26(3) ;

(ii) P’authenticité, la véracité ou 1’intégrité d’un docu-
ment transmis conformément a 1’article 26(2).

5  La procédure de reconnaissance et d’exécution d’un
acte authentique eu-d un-aeceordprivé est suspendue si des
procédures concernant sa validité sont en cours devant une
autorité compétente.

6  Un Etat peut déclarer que les demandes de reconnais-
sance et d’exécution des actes authentiques et-des—aeccords
privés ne peuvent étre présentées directement a une autorité
compétente.}

% ok ok

Article 3 Definitions

New paragraph (e):
(e) the term “authentic instrument” means —

(i) a document in matters relating to maintenance ob-
ligations which has been formally drawn up or
registered as an authentic instrument and the au-
thenticity of which —

— relates to the signature and the content of the in-
strument; and

—has been established by a public authority or
other authority empowered for that purpose by
the Contracting State in which it originates, or

(ii) an arrangement relating to maintenance obliga-
tions concluded with administrative authorities or
authenticated by them.
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Article 16 Scope of the Chapter

4 This Chapter also applies to authentic instruments ane
relating to a maintenance obligation in
accordance with Article 26.3

fArticle 26 Authentic instruments and-private-agreements
1 An authentic instrument er—aprivate—agreement made

in a Contracting State shall be entitled to recognition and
enforcement as a decision under this Chapter provided that
it is enforceable as a decision in the State of origin.

2 An application for recognition and enforcement of an

authentic instrument er-a-private-agreement shall be accom-
panied by the following —

(a) a complete text of the authentic instrument er—ef-the

El

(b) a document stating that the particular authentic instru-

ment e{—pr—l-v-a%e—a-g-r-eemem is enforceable as a decision in
the State of origin.

3 Recogmtlon and enforcement of an authentic instru-

ment era-private-agreement may be refused if —

(a) the recognition and enforcement is manifestly incom-
patible with the public policy of the requested State;

(b) the authentic instrument er-the-privateagreement was

obtained by fraud or falsification;

(c) the authentic instrument er—the—private—agreement is
incompatible with a decision rendered between the same
parties and having the same purpose, either in the State
addressed or in another State, provided that this latter deci-
sion fulfils the conditions necessary for its recognition and
enforcement in the State addressed.

4  The provisions of this Chapter, with the exception of
Articles 17, 19, 20(7) and 21(1) and (2), shall apply mutatis
mutandis to the recognition and enforcement of an private
agreement-or authentic instrument save that —

(a) a declaration or registration in accordance with Arti-
cle 20(4) may be refused only for the reasons specified in
[paragraph 3] [paragraph 3(a)]; and

(b) a challenge or appeal as referred to in Article 20(6)
may be founded only on the following —

(i) the grounds for refusing recognition and enforce-
ment set out in Article 26(3);

(ii) the authenticity, veracity or integrity of any docu-
ment transmitted in accordance with Article 26(2).

5  Proceedings for recognition and enforcement of an au-
thentic instrument er-a-private-agreement shall be suspend-
ed if proceedings concerning its validity are pending before
a competent authority.

6 A State may declare that applications for recognition
and enforcement of authentic instruments and—private
agreements shall not be made directly to a competent au-
thority.}

Documents de travail Nos 21 a 28

Working Documents Nos 21 to 28

Distribués le lundi 12 novembre 2007

Distributed on Monday 12 November 2007

No 21 — Proposal of the delegation of Switzerland

Article 6

[...]

3 The functions of the Central Authority under this Ar-
ticle may, to the extent permitted under the law of that
State, be performed by public bodies, or other bodies or
persons subject to the supervision of the competent author-
ities of that State. The designation of any such public bod-
ies or other bodies or persons as well as their contact de-
tails and the extent of their functions shall be communi-
cated by a Contracting State to the Permanent Bureau of the
Hague Conference on Private International Law. Contract-
ing States shall promptly inform the Permanent Bureau of
any changes.

Specific functions of Central Authorities

4 Nothing in this Article or Article 7 shall be interpreted
as imposing an obligation on a Central Authority to exer-
cise powers that can be exercised only by judicial authori-
ties under the law of the requested State or by way of judi-
cial assistance.

No 22 - Proposal of the delegation of Australia

Article 15(2)
[...]

(e) where the debtor has been unable to obtain effective
access to procedures to bring an application to modify the
decision or to make a new decision in the State of origin.

No 23 — Proposal of the delegation of Switzerland

Article 10 Available applications
1 [...]

(c) establishment of a decision in the requested State
where there is no existing decision and it is not possible to
establish the decision in the State of the creditor’s habitual
residence, including where necessary the establishment of
parentage,

[...]

3 Save as otherwise provided in this Convention, the ap-
plications in paragraphs 1 and 2 shall be determined under
the law of the requested State, and applications in para-
graphs 1(c) to (f) and 2, shall be subject to the jurisdiction-
al rules applicable in the requested State and to Article 15.
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4 If the debtor is not habitually resident in the requested
State, applications in paragraph 1(a) and (b) can only be
made if an application to the State of the habitual residence

(d) “legal assistance” means the assistance necessary to
enable creditors and debtors to know and assert their rights
according to the Convention and to ensure that their appli-

of the debtor is likely to be not successful.

No 24 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 4 Désignation des Autorités centrales

3 Chaque Etat contractant informe le Bureau Permanent
de la Conférence de La Haye de droit international privé de
la désignation de I’ Autorité centrale ou des Autorités cen-
trales ainsi que de leurs coordonnées et, le cas échéant, de
I’étendue de leurs fonctions visées au paragraphe 2 au mo-
ment du dépot de I’instrument de ratification ou d’adhésion
ou d’une déclaration faite en vertu de Iarticle 56 de la
Convention. Les Etats contractants informent aussitot le
Bureau Permanent de tout changement.

Justification

Amendement nécessaire pour tenir compte de la situation
des Etats ayant des systémes juridiques non unifiés.

% %k ok

Article 4 Designation of Central Authorities

3 The designation of the Central Authority or Central
Authorities, their contact details, and where appropriate the
extent of their functions as specified in paragraph 2, shall be
communicated by a Contracting State to the Permanent Bu-
reau of the Hague Conference on Private International Law
at the time when the instrument of ratification or accession
is deposited, or when a declaration is submitted in accord-
ance with Article 56 of the Convention. Contracting States
shall promptly inform the Permanent Bureau of any changes.

Rationale

Amendment required to account for the situation of States
that have non-unified legal systems.

No 25 — Proposal of the delegation of Israel

Article 3 Definitions

(a) “child” means a person under the age of 18.
Reasoning

According to the UN Convention on the Rights of the Child
and the 1996 Hague Convention a child is a person under
the age of 18. The Convention should follow this accepted
universal definition, which also implies that the legal basis
for a maintenance obligation arising from a parent-child
relationship toward a child is different from a maintenance
obligation toward a person between the ages of 18 and 21.

(b) “creditor” means a child or a person to whom mainte-
nance is owed or is alleged to be owed;

(c) “debtor” means a person who owes or who is alleged
to owe maintenance;

Reasoning
The definition of “creditor” emphasises that a child has a

personal right to receive maintenance. Accordingly the term
“individual” in both definitions is replaced by “person”.

cations according to the Convention are fully and effec-
tively dealt with in proceedings. This includes assistance
such as legal advice on available applications, assistance in
issuing proceedings and appeals before the competent au-
thorities and legal representation in these proceedings when
necessary.

Reasoning

The definition strives to relate the legal assistance to the
specific rights of applicants that are based on the Conven-
tion.

(e) “maintenance” means an obligation to pay support to a
child by his or her parent or to another person relying on
their family relationships, parentage, marriage or affinity;

Reasoning

The definitions of “creditor” and “debtor” use the term
“maintenance” and apply also to “child support”, hence
both should be included under the definition of “mainte-
nance”. Moreover, the definitions do not state the grounds
of the right to receive maintenance and the corresponding
obligation to pay maintenance. The proposed definition em-
phasises the objective criteria of the obligation — child-
parent relationships and family relationships of parentage,
marriage or affinity — to pay maintenance.

(f) “proceedings” means judicial or administrative pro-
ceedings according to the law of the State addressed.

Reasoning

The term is used in the Convention in different articles
without indicating the type of proceedings in the referred
State. The definition clarifies that both judicial and admin-
istrative proceedings are covered.

Article 20 Procedure on an application for recognition
and enforcement

1 Subject to the provisions of this Convention, the pro-
cedures for recognition and enforcement of a decision and
for appliance of any measure articulated in Article 6 con-
nected to it shall be governed by the law of the State ad-
dressed.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III it shall be referred, without
any review save under Article 12(8), to the competent au-
thority to declare the decision enforceable or to register the
decision for enforcement.

3 The competent authority shall promptly refer to the
respondent a copy of the application for recognition and en-
forcement and a notification that the decision shall be de-
clared enforceable or registered for enforcement without any
further proceedings, but that he may —

(a) request within seven days of notification to receive a
complete copy of the documents concerned, certified by the
competent authority in the State of origin;

(b) lodge within 35 days of notification, a challenge or an
appeal (hereinafter “a challenge”) for the reasons specified
in Article 17 or 19.
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4 A challenge by a respondent may also be founded on
the fulfilment of the debt if the recognition and enforce-
ment was only applied for in respect of payments that fell
due in the past.

5 A declaration or registration will be granted immedi-
ately after the period of 35 days according to paragraph 3(b)
and it may be refused only on the grounds of Article 19(a),
unless the respondent lodged a challenge.

6  The competent authority shall immediately after re-
ceiving a challenge refer a copy to the applicant with a
notice that he may respond to the challenge within 35 days
of notification.

7  The competent authority shall promptly examine the
challenge and the response, and decide on the declaration
or registration of the application or on the refusal exclu-
sively on the reasons specified in Article 17 or 19.

8  The applicant and the respondent shall be immediately
notified of the declaration or registration or of the refusal,
made under paragraph 5 or 7; a copy of the notice shall be
sent to the Central Authority of the addressed State and it
shall immediately notify the Central Authority of the State
of origin.

9  In the case that the competent authority did not decide
on the challenge within 120 days of receiving the applica-
tion according to paragraph 2, it shall inform the Central
Authority of the addressed State of the status of the appli-
cation and it shall immediately notify the Central Authority
of the State of origin.

10 Further appeal is possible only if permitted by the law
of the State addressed and paragraphs 6 to 9 will apply to
the appeal save with the required changes.

11 Paragraphs 3 to 10 shall apply in case of a direct ap-
plication to a competent authority in the requested State
in accordance with Article 16(5) save with the required
changes in paragraphs 8 and 9.

12 Nothing in this Article shall prevent the use of more
expeditious procedures.

Reasoning:

The proposal distinguishes between procedures that shall be
governed by the domestic law of the addressed State and
those that are determined by the Convention. It also sug-
gests a one stage process for declaration or registration of
the application.

Thus, the procedures for recognition and enforcement of
a decision and for appliance of measures according to Arti-
cle 6 — such as using mediation before referring the appli-
cation to registration and enforcement, initiating pro-
visional measures or staying of a decision for recognition
and enforcement when an appeal has been lodged — shall be
governed by the law of the State addressed and the proce-
dures for declaration or registration of the application shall
be governed by the procedures articulated in this Article.

No 26 — Proposal of the delegation of Switzerland

Article 16 Scope of the Chapter
[...]

3 For the purpose of paragraph 1, “administrative au-
thority” means a public body whose decisions, under the
law of the State where it is established —

(a) may be made subject of an appeal to or review by a
judicial authority; and

(b) have the-same a similar force and effect as a decision
of a judicial authority on the same matter.

No 27 — Proposal of the delegation of Switzerland

Article 11 Application contents

Option 1 (if no mandatory forms exist)

1 All applications under Article 10 shall as a minimum
include —

[...]

(b) the name and contact details, including the address,
and date of birth and nationality of the applicant;

(c) the name and, if known, address, and date of birth and
nationality of the respondent;

(d) the name, and-the date of birth and nationality of any
person for whom maintenance is sought;

[...]

No 28 — Proposition du Groupe de travail chargé des
formulaires et de I’Observateur de 1’Association inter-
nationale des Femmes juges — Proposal of the Forms
Working Group and of the Observer for the Interna-
tional Association of Women Judges

PREAMBULE

Reconnaissant que des formulaires modeles favorisent une
pratique uniforme, diminuent le besoin de traductions
et permettent que les procédures soient rapides et peu cofi-
teuses,

* %k ok

PREAMBLE

Acknowledging that standardised forms promote uniform
practice, minimise the need for translation, and facilitate
prompt and inexpensive procedures,

Proposition du Sous-comité chargé du profil de Pays —
Proposal of the Country Profile Sub-committee

PREAMBULE
Considérant que nous croyons que le partage d’information

dans un format uniformisé assistera les Etats contractants
dans la mise en ceuvre et 1’application de la Convention,

k ok ok
PREAMBLE
Believing that the sharing of information in a common for-

mat will assist Contracting States in their implementation
and operation of the Convention,
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Documents de travail Nos 29 a 35

Working Documents Nos 29 to 35

Distribués le mardi 13 novembre 2007

Distributed on Tuesday 13 November 2007

No 29 — Proposal of the delegation of Japan

Article 17

[...]

6 A decision shall be recognised only if it has effect in
the State of origin, and shall be enforced only if it is en-
forceable in the State of origin. Any Contracting State may
declare in accordance with Article 58 that it will not recog-
nise and enforce a decision if the decision is or can be ap-
pealed in the State of origin.

Rationale:

It would not be appropriate to impose upon Contracting
States the obligation to recognise and enforce a foreign
decision which is or can be under appeal in the State of
origin. If the original decision has been reversed in the
appeal of the original State after recognition and enforce-
ment took place in the requested State, it would be very
difficult for the debtor to recover the maintenance across
the border. Under our current national law, only the foreign
decision which is finalised in terms of appeal can be recog-
nised and enforced. And it would be difficult to change this
system.

No 30 — Proposal of the delegation of Israel

Article 49 Amendment of forms and additional forms

[...]

4  Additional forms may be annexed to the Convention
according to procedures specified in paragraphs 1 to 3.

Rationale:
The proposed paragraph enables to annex in the future ad-
ditional forms to improve the efficient practice of the Con-

vention.

No 31 - Proposal of the delegations of Ecuador and
South Africa

Article 11 Application contents

Option 1

1 All applications under Article 10 shall as a minimum
include —

[...]

(c) the name and, if known, address, date of birth, latest
photograph where this is available and short description of
the respondent;

[...]
No 32 — Proposal of the delegation of Israel

Additional mandatory forms
Option 1
Article 11

[...]

4 An application under Article 10 may be made in a
form recommended and published by the Hague Conference
on Private International Law that was drafted by a Working
Group established by a Diplomatic Session of the Hague
Conference on Private International Law or by a Special
Commission as mentioned in Article 49(1) and that was ac-
cepted in a Special Commission or that was distributed for
comments for a period of at least 90 days to all Contracting
States.

Application contents

5  Mandatory forms for applications under Article 10
may be enacted according to the procedures specified in
Article 49.

Article 49 Amendment of forms

[...]

4  Amended forms according to paragraph 2 or addition-
al mandatory forms according to Article 11(5) shall be an-
nexed to this Convention.

Option 2

Article 11 Application contents

Delete paragraph 4.

Article 49 Amendment of forms

[...]

4  Amended forms according to paragraph 2 shall be an-
nexed to this Convention.

Article 49 bis  Additional mandatory forms and recom-
mended forms

1 Additional mandatory forms for applications accord-
ing to Article 11 may be enacted according to the proce-
dures specified in Article 49(1), (2) to all Contracting
States save to States that made a reservation according to
Article 49(3).

2 Additional forms according to paragraph 1 shall be
annexed to this Convention.

3 States may apply recommended model forms [under
Article 11] that are published by the Hague Conference on
Private International Law and that were drafted by a Work-
ing Group established by a Diplomatic Session of the Hague
Conference on Private International Law or by a Special
Commission as mentioned in Article 49(1) and were ac-
cepted in a Special Commission or that have been distrib-
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uted for comments for a period of at least 90 days to all
Contracting States.

Rationale:

The proposed paragraphs enable to add in the future man-
datory or recommended forms to improve the efficient
practice of the Convention.

No 33 - Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 28 Enforcement under internal law
Justification :

Nous proposons de remplacer le terme « national » par
«internal » dans le texte anglais du titre pour assurer une
concordance avec le texte frangais.

* %k ok

Rationale:

We propose replacing the term “national” for “internal” in
the title of the English language text to ensure consistency
with the French language text.

No 34 — Proposal of the delegation of Brazil

Article 19

1 [.]

(d) if the decision is incompatible with a decision ren-
dered between the same parties and having the same pur-
pose, either in the State addressed or in another State, pro-
vided that this latter decision was the first to be instituted
and fulfils the conditions necessary for its recognition and
enforcement in the State addressed;

No 35 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 30 Enforcement measures

1 Contracting States shall make available in demestie
internal law effective measures to enforce decisions under
this Convention.

Justification :
Nous proposons de remplacer le terme « domestic » par

«internal » dans le texte anglais pour assurer une concor-
dance avec le texte francais.

k ok ok
Rationale:
We propose replacing the term “domestic” by “internal” in

the English language text to ensure consistency with the
French language text.

Documents de travail Nos 36 a 40

Working Documents Nos 36 to 40

Distribués le mercredi 14 novembre 2007

Distributed on Wednesday 14 November 2007

No 36 — Proposition de la délégation de l]a Communauté
européenne — Proposal of the delegation of the Euro-
pean Community

Article 35  Protection des renseignements données d carac-
tere personnel

Les renseignements données a caracteére personnel réunies
ou transmises en application de la Convention ne peuvent
étre utilisées qu’aux fins pour lesquelles elles s ont été
réunies ou transmises.

Article 36 Confidentialité

Toute autorité traitant de renseignements &

sennel en assure la confidentialité conformément a la loi de
son Etat.
Article 37 Non-divulgation de renseignements

1 Une autorité ne peut divulguer ou confirmer des ren-
seignements recueillis ou transmis en application de la pré-
sente Convention si elle juge que, ce faisant, la santé, la

sécurité ou la liberté d’une personne pourrait étre compro-
mise.

2 Lorsqu’une telle décision est prise par une Autorité
centrale, elle He doit étre prise en compte par toute autre
Autorité centrale.

3 Cette disposition ne peut étre interprétée comme em-
péchant les autorités de recueillir et de se transmettre des
renseignements.

% %k ok

Article 35  Protection of personal information data
Personal informatien data gathered or transmitted under the
Convention shall be used only for the purposes for which it
was gathered or transmitted.

Article 36 Confidentiality

Any authority processing persenal information shall ensure
its confidentiality in accordance with the law of its State.
Article 37 Non-disclosure of information

1 An authority shall not disclose or confirm information
gathered or transmitted in application of this Convention if

it determines that to do so could jeopardise the health, safe-
ty or liberty of a person.
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2 A determination to this effect made by one Central
Authority shall be binding-en taken into account by another
Central Authority.

3 Nothing in this provision shall impede the gathering
and transmitting of information between authorities.

No 37 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 46 Regle de [’efficacité maximale

La présente Convention ne fait pas obstacle a 1’application
d’un accord, d’un arrangement ou d’un instrument interna-
tional en vigueur entre 1'Etat requérant et I’ Etat requis ou
d’une autre loi en vigueur dans I’Etat requis ou une entente
de réciprocité adoptée en vertu de telle loi et qui prévoit :

(a) des bases plus larges pour la reconnaissance des déci-
sions en matiére d’aliments, sans préjudice de ’article 19(f)
de la Convention ;

(b) des procédures simplifiées ou accélérées relatives a
une demande de reconnaissance et d’exécution de décisions
en matiére d’aliments ; ou

(c) une assistance juridique plus favorable que celle pré-
vue aux articles 14, 14 bis et 14 ter.

Justification :

Pour prendre en compte les ententes de réciprocité adoptée
en vertu de lois des unités territoriales d’Etats dotés de sys-
témes juridiques non unifiés.

Pour clarifier que les alinéas (a), (b) et (c) de I’article 46 ne
sont pas cumulatifs.

* %k ok

Article 46 Most effective rule

This Convention shall not prevent the application of an
agreement, arrangement or international instrument in force
between the requesting State and the requested State or
other law in force in the requested State or a reciprocity
arrangement adopted under such law that provides for —

(a) broader bases for recognition of maintenance deci-
sions, without prejudice to Article 19(f) of the Convention;

(b) simplified or more expeditious procedures on an ap-
plication for recognition or enforcement of maintenance
decisions; or

(c) more beneficial legal assistance than that provided for
under Articles 14, 14 bis and 14 ter.

Rationale:
To account for reciprocity arrangements adopted under the
laws of territorial units of States that have non-unified legal

systems.

To clarify that sub-paragraphs (a), (b) and (c) are not cumu-
lative.

No 38 — Proposition du Bureau Permanent — Proposal of
the Permanent Bureau

PREAMBULE

[...]

Souhaitant s’inspirer des meilleurs aspects des Conventions
de La Haye existantes, ainsi que d’autres instruments inter-
nationaux, notamment la Convention sur le recouvrement
des aliments a [’étranger du 20 juin 1956, établie par les
Nations Unies

PREAMBLE

[...]

Wishing to build upon the best features of existing Hague
Conventions and other international instruments, in particu-
lar the United Nations Convention on the Recovery Abroad
of Maintenance of 20 June 1956,

[...]

No 39 — Proposal of the delegation of the European
Community

Article 45 Co-ordination of instruments and supplemen-

tary agreements

[...]

4  This Convention shall not affect the application of
instruments of a Regional Economic Integration Organisa-
tion that is Party to this Convention, adopted after the con-
clusion of this Convention, on matters governed by the
Convention provided that such instruments do not affect, in
the relationship of Member States with other Contracting
States, the application of the provisions of this Convention.

As concerns the recognition or enforcement of decisions as
between Member States of the Regional Economic Integra-
tion Organisation, this Convention shall not affect the rules
of the Regional Economic Integration Organisation, wheth-
er adopted before or after the conclusion of this Conven-
tion.

No 40 — Proposal of the delegation of Switzerland

Article 45 Co-ordination of instruments and supplemen-

tary agreements

1 This Convention does not affect any international in-
strument concluded before this Convention te-which-Con-

and which contains provisions on
matters governed by this Convention.

[...]
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Documents de travail Nos 41 a 50

Working Documents Nos 41 to 50

Distribués le jeudi 15 novembre 2007

Distributed on Thursday 15 November 2007

No 41 — Proposition du Comité de rédaction — Proposal
of the Drafting Committee

Texte du préambule tel que révisé par le Comité de rédac-
tion en date du 14 novembre 2007 :

PREAMBULE
Les Etats signataires de la présente Convention,

[Désireux d’améliorer la coopération entre les Etats en
matiére de recouvrement international des aliments destinés
aux enversles enfants et a d’autres membres de la famille,

Conscients de la nécessité de disposer de procédures pro-
duisant des résultats et qui soient accessibles, rapides, effi-
caces, économiques, équitables et adaptées a diverses situa-
tions,

Souhaitant s’inspirer des meillenrs—aspeets meilleures solu-
tions des Conventions de La Haye existantes, ainsi que

d’autres instruments internationaux, notamment la Conven-

—  les Etats parties devraient prendre toutes les mesures
appropriées, notamment la conclusion d’accords internatio-
naux, en vue d’assurer le recouvrement des aliments envers
relatif & I’enfant auprés de ses parents ou des autres per-
sonnes ayant une responsabilité respensables a son égard,
en particulier lorsque ces personnes vivent dans un terri-
toire autre que celui de ’enfant,

Ont résolu de conclure la présente Convention, et sont con-
venus des dispositions suivantes :]

* %k %k

Text of the Preamble as reviewed by the Drafting Commit-
tee as of 14 November 2007:

PREAMBLE
The States signatory to the present Convention,

[Desiring to improve co-operation among States for the
international recovery of child support and other forms of
family maintenance,

Aware of the need for procedures which produce results
and are accessible, prompt, efficient, cost-effective, respon-
sive, and fair,

Wishing to build upon the best features of existing Hague
Conventions and other international instruments, in particu-
lar the United Nations Convention on the Recovery Abroad
of Maintenance of 20 June 1956,

Seeking to take advantage of advances in infermation tech-
nologiesy and to create a flexible system which can contin-
ue to evolve as needs change and further advances in tech-
nology create new opportunities,

Acknowledging that standardised forms promote uniform

tion sur le recouvrement des aliments a [’étranger du
20 juin 1956, établie par les Nations Unies,

Cherchant a tirer parti des avancées technologiques et a
créer un systeme souple et évelatif susceptible de s’adapter
aux nouveaux besoins et aux opportunités offertes par les
neuveles technologies et leurs évolutions,

Reconnaissant que ’utilisation de formulaires modéles fa-
vorise une pratique uniforme, diminue le besoin de traduc-

tion et permet des procédures rapides et peu coliteuses,

Considérant que le partage d’informations dans un format
standard aidera les Etats contractants dans la mise en ceuvre
et ’application de la Convention,

Rappelant que, en application des articles 3 et 27 de la
Convention desNatiens—Unies relative aux droits de ’en-
fant du 20 novembre 1989, établie par les Nations Unies,

—  D’intérét supérieur de ’enfant doit étre une considé-
ration primordiale dans toutes les décisions concernant les
enfants,

—  tout enfant a droit a un niveau de vie suffisant pour
permettre son développement physique, mental, spirituel,
moral et social,

— il incombe au premier chef aux parents ou autres per-
sonnes ayant la charge de I’enfant d’assurer, dans la limite
de leurs possibilités et de leurs moyens financiers, les con-
ditions de vie nécessaires au développement de I’enfant,

practice, minimise the need for translation, and facilitate
prompt and inexpensive procedures,

Believing that the sharing of information in a common for-
mat will assist Contracting States in their implementation
and operation of the Convention,

Recalling that, in accordance with Articles 3 and 27 of the
United Nations Convention on the Rights of the Child of
20 November 1989,

— in all actions concerning children the best interests of
the child shall be a primary consideration,

—  every child has a right to a standard of living adequate
for the child’s physical, mental, spiritual, moral and social
development,

—  the parent(s) or others responsible for the child have
the primary responsibility to secure, within their abilities and
financial capacities, the conditions of living necessary for
the child’s development, and

—  States Parties should take all appropriate measures, in-
cluding the conclusion of international agreements, to se-
cure the recovery of maintenance for the child from the
parent(s) or other responsible persons, in particular where
such persons live in a State different from that of the child,

Have resolved to conclude this Convention and have agreed
upon the following provisions —]
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No 42 — Proposition du Bureau Permanent — Proposal of
the Permanent Bureau

PREAMBULE

[...]

Reconnaissant 1’importance d’étendre 1’application de la
Convention aux organismes publics agissant a la place de
personnes physiques ou auxquels est dii le remboursement
de prestations fournies a titre d’aliments,

PREAMBLE

[...]

Underlining the importance of extending the application of
the Convention to public bodies acting in place of indivi-
duals or to public bodies seeking reimbursement for bene-
fits provided in lieu of maintenance,

[...]
No 43 — Proposal of the delegation of Switzerland

Article 2 Scope!

1 This Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a
child under the age of 24 25 [including claims for spousal
support made in combination with claims for maintenance
in respect of such a child] and, with the exception of Chap-
ters II and III, to spousal support.

No 44 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 25  Présence physique de [’enfant ou du deman-
deur

fLa présence physigue de ’enfant ou du demandeur n’est
pas exigée lors de procédures introduites en vertu du pré-
sent chapitre dans I’Etat requis.}

Nous proposons également de déplacer cet article au cha-
pitre VIII.

Justification :

Le Canada estime que la présence de I’enfant ou du deman-
deur, sous quelque forme que ce soit, ne devrait pas étre
exigée lors de procédures introduites dans 1’Etat requis et
que, par conséquent, le terme « physique » devrait étre
supprimé a I’article 25. Nous suggérerions aussi que 1’arti-
cle soit déplacé au chapitre VIII de la Convention, de fagon
a ce qu’il s’applique a toutes les demandes.

* ok ok

Article 25  Physical presence of the child or applicant

fThe physieal presence of the child or applicant shall not be
required in any proceedings in the requested State under
this Chapter.}

I At least one delegation expressed concern with regard to applying any part of
the Convention to persons other than children.

We also propose to move this Article to Chapter VIII.
Rationale:

Canada believes that presence of the child or applicant, in
any form, should not be required in any proceedings in the
requested State and that therefore the word “physical”
should be removed from Article 25. We would also suggest
that the Article be moved under Chapter VIII of the Con-
vention so that it would apply to all applications.

No 45 — Proposal of the delegation of the European
Community

fArticle 39 Power of attorney

The Central Authority of the requested State may require a
power of attorney from the applicant only if it acts astegal

ive on his or her behalf in judicial proceedings
or before other authorities, or in order to designate a repre-
sentative so to act.}

No 46 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 3 Définitions

Nouvel alinéa :

(f) «un accord en matiére d’obligations alimentaires »
désigne un accord par écrit prévoyant le paiement d’ali-
ments lorsque cet accord :

— a été déterminé exécutoire comme une décision en
vertu de la loi de I’Etat d’origine par une autorité
compétente de 1I’Etat d’origine ;

— a été enregistré ou déposé aupres d’une autorité
compétente dans 1’Etat d’origine ; et

— peut faire I’objet d’un contréle et d’une modifi-
cation par une autorité compétente de 1’Etat d’origine.

(1) Aux fins de cette disposition, I’Etat d’origine est
I’Etat dans lequel I’accord a été enregistré ou
déposé.

Article 16 ~ Champ d’application du chapitre
f4  Ce chapitre s’applique aussi aux actes authentiques et
accords privés en matiére d’obligations alimentaires, con-

formément a I’article 26.}

fArticle 26 Actes authentiques et accords privés en _ma-
tiere d’obligations alimentaires

I Un acte authentique établi ou un accord privé en ma-
tiere d’obligations alimentaires conclu dans un Etat con-
tractant doit pouvoir étre reconnu et exécuté comme une
décision en application de ce chapitre s’il est exécutoire
comme une décision dans 1’Etat d’origine.

2 Une demande de reconnaissance et d’exécution d’un
acte authentique ou d’un accord psivé en maticere d’obliga-
tions alimentaires est accompagnée :

(a) du texte complet de 1’acte authentique ou de ’accord
privé en matiére d’obligations alimentaires ;
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(b) d’un document établissant que 1’acte authentique ou
I’accord privé en matiére d’obligations alimentaires visé est
exécutoire comme une décision dans 1’Etat d’origine.

3 La reconnaissance et I’exécution d’un acte authen-
tique ou d’un accord privé en matiére d’obligations alimen-
taires peuvent étre refusées si :

(a) la reconnaissance et 1’exécution sont manifestement
incompatibles avec ’ordre public de I’Etat requis ;

(b) D’acte authentique ou 1’accord privé en matiére d’obli-
gations alimentaires a été obtenu par fraude ou a fait I’objet
de falsification ;

(c) T’acte authentique ou 1’accord privé en maticére d’obli-
gations alimentaires est incompatible avec une décision
rendue entre les mémes parties et ayant le méme objet, soit
dans I’Etat requis, soit dans un autre Etat lorsque dans ce
dernier cas, elle remplit les conditions nécessaires a sa re-
connaissance et a son exécution dans 1’Etat requis.

4  Les dispositions de ce chapitre, a ’exception des ar-
ticles 17, 19, 20(7) et 21(1) et (2), s’appliquent mutatis mu-
tandis a la reconnaissance et I’exécution d’un accord privé
en matiére d’obligations alimentaires ou d’un acte authen-
tique ; toutefois :

(a) une déclaration ou un enregistrement fait conformé-
ment a ’article 20(4) ne peut étre refusé que pour les rai-
sons visées au [paragraphe 3] [paragraphe 3(a)] ; et

(b) une contestation ou un appel en vertu de I’article 20(6)
ne peut étre fondé que sur :

(i) les motifs de refus de reconnaissance prévus a
I’article 26(3) ;

(ii) I’authenticité, la véracité ou 1’intégrité d’un docu-
ment transmis conformément a 1’article 26(2).

5  La procédure de reconnaissance et d’exécution d’un
acte authentique ou d’un accord privé en matic¢re d’obliga-
tions alimentaires est suspendue si des procédures concer-
nant sa validité sont en cours devant une autorité compé-
tente.

6  Un Etat peut déclarer que les demandes de reconnais-
sance et d’exécution des actes authentiques et des accords
privés en matiére d’obligations alimentaires ne peuvent étre
présentées directement a une autorité compétente.}

k ok ok
Article 3 Definitions
New sub-paragraph:

() “maintenance agreement” means an agreement in writ-
ing requiring the payment of support where that agreement —

— has been determined to be enforceable as a decision
under the law of the State of origin by a competent au-
thority of the State of origin;

— has been registered or filed with a competent au-
thority in the State of origin; and

— is subject to review and modification by a compe-
tent authority in the State of origin.

(i) For the purposes of this provision, the State of
origin is the State in which the agreement has
been registered or filed.

Article 16 Scope of the Chapter

t4  This Chapter also applies to authentic instruments and
private maintenance agreements relating to a maintenance
obligation in accordance with Article 26.}

fArticle 26 Authentic instruments and private maintenance
agreements

1 An authentic instrument or a private maintenance
agreement made in a Contracting State shall be entitled to
recognition and enforcement as a decision under this Chap-
ter provided that it is enforceable as a decision in the State
of origin.

2 An application for recognition and enforcement of an
authentic instrument or a private maintenance agreement
shall be accompanied by the following —

(a) a complete text of the authentic instrument or of the
private maintenance agreement;

(b) a document stating that the particular authentic instru-
ment or private maintenance agreement is enforceable as a
decision in the State of origin.

3 Recognition and enforcement of an authentic instru-
ment or a private maintenance agreement may be refused if —

(a) the recognition and enforcement is manifestly incom-
patible with the public policy of the requested State;

(b) the authentic instrument or the private maintenance
agreement was obtained by fraud or falsification;

(c) the authentic instrument or the private maintenance
agreement is incompatible with a decision rendered be-
tween the same parties and having the same purpose, either
in the State addressed or in another State, provided that this
latter decision fulfils the conditions necessary for its recog-
nition and enforcement in the State addressed.

4  The provisions of this Chapter, with the exception of
Articles 17, 19, 20(7) and 21(1) and (2), shall apply mutatis
mutandis to the recognition and enforcement of a private
maintenance agreement or authentic instrument save that —

(a) a declaration or registration in accordance with Arti-
cle 20(4) may be refused only for the reasons specified in
[paragraph 3] [paragraph 3(a)]; and

(b) a challenge or appeal as referred to in Article 20(6)
may be founded only on the following —

(i) the grounds for refusing recognition and enforce-
ment set out in Article 26(3);

(ii) the authenticity, veracity or integrity of any docu-
ment transmitted in accordance with Article 26(2).

5  Proceedings for recognition and enforcement of an
authentic instrument or a private maintenance agreement
shall be suspended if proceedings concerning its validity
are pending before a competent authority.
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6 A State may declare that applications for recognition
and enforcement of authentic instruments and private main-
tenance agreements shall not be made directly to a compe-
tent authority.}

No 47 — Proposal of the delegation of Canada

Article 17 Bases for recognition and enforcement

5 A decision in favour of a child under the age of 18
which cannot be recognised by virtue only of a reservation
under Article 17(1)(c), (e) or (f) shall be accepted as estab-
lishing the eligibility of that child for maintenance in the

requested State addressed.

Article 20 Procedure on an application for recognition
and enforcement

3 In the case of a direct application to a competent au-
thority in the requested State addressed in accordance with
Article 16(5), that authority shall without delay declare the
decision enforceable or register the decision for enforce-
ment.
Article 21~ Documents

3 Upon a challenge or appeal under Article 20(7)(c) or
upon request by the competent authority in the requested
State addressed, a complete copy of the document con-
cerned, certified by the competent authority in the State of
origin, shall be provided promptly —

(a) by the Central Authority of the requesting State,
where the application has been made in accordance with
Chapter I1I;

(b) by the applicant, where the application has been made
directly to a competent authority of the State addressed.
Article 25  Physical presence of the child or applicant
fThe physieal presence of the child or applicant shall not be

required in any proceedings in the requested State ad-
dressed under this Chapter.} (Cf: Work. Doc. No 44.)

fArticle 26  Authentic instruments and private mainte-
nance agreements

3 Recognition and enforcement of an authentic instru-
ment or a private maintenance agreement may be refused if —

(a) the recognition and enforcement is manifestly incom-
patible with the public policy of the requested State ad-
dressed;

(b) the authentic instrument or the private maintenance
agreement was obtained by fraud or falsification;

(c) the authentic instrument or the private maintenance
agreement is incompatible with a decision rendered be-
tween the same parties and having the same purpose, either
in the State addressed or in another State, provided that this
latter decision fulfils the conditions necessary for its recog-
nition and enforcement in the State addressed. (Cf. Work.
Doc. No 46.)

Rationale:

Ensure consistency in the terminology.

Justification :
Assurer la cohérence dans la terminologie.

No 48 — Proposal of the delegations of Argentina, Brazil,
Chile and Peru (Mercosur States and associate States)
Article 2 Scope

1 This Convention [...] a child under the age of 21 or
who, having reached that age and being disabled, continues

being a creditor according to the applicable law, including
claims [...] in respect of such a child.

2 This Convention shall also apply with the exception of
Chapters II and 111 to —

(a) spousal support;

(b) analogous situations to marriage according to the ap-
plicable law.

No 49 — Proposition de la délégation de l]a Communauté
européenne — Proposal of the delegation of the Euro-
pean Community

fArticle 50 Dispositions transitoires

[...]

[2  L’Etat requis n’est pas tenu, en vertu de la présente
Convention, d’exécuter une décision[, un acte authentique ou
un accord privé] pour ce qui a trait aux eeneerne-les paie-
ments échus avant I’entrée en vigueur de la Convention entre
I’Etat d’origine et I’Etat requis sauf en ce qui concerne les
obligations alimentaires découlant d’une relation parent-
enfant a 1’égard d’une personne de moins de 21 ans.}}

* %k ok

fArticle 50 Transitional provisions

[...]

2 The State addressed shall not be bound under this
Convention to enforce a decision[, an authentic instrument
or a private agreement] in respect of payments falling due
prior to the entry into force of the Convention between the
State of origin and the State addressed except for mainte-
nance obligations arising from a parent-child relationship
towards a person under the age of 21.}4

No 50 — Proposal of the delegation of Switzerland

fArticle 39  Power of attorney

Fhe A Central Authority eftherequested-State may require
a power of attorney from the applicant enly if the Central

Authority of the requested State # acts as legal repre-
sentative on behalf of the applicant in judicial proceedings
or before other authorities, or designates a representative so
to act.}
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No 51 — Proposition du Groupe de travail sur ’article 14
et DPaccés effectif aux procédures — Proposal of the
Working Group on Article 14 and effective access to
procedures

PARTIE I — LE PROBLEME DU DEMANDEUR FORTUNE
Introduction :

Le point de départ de la discussion du Groupe de travail fut
le fait qu’un Etat ne devrait pas avoir a supporter les cofts
engendrés par un demandeur fortuné dans le cadre d’une
demande d’aliments destinés a un enfant. Bien qu’il fut
considéré qu’il est peu probable qu’un demandeur fortuné
présente une demande d’aliments destinés & un enfant par
I’intermédiaire d’une Autorité centrale (plutot que directe-
ment a I’autorité compétente avec 1’assistance d’un avocat),
le Groupe de travail a considéré de fagon détaillée plusieurs
des facons possibles d’identifier les demandeurs qui, en
raison de leur fortune, ne devraient pas pouvoir bénéficier
de I’assistance juridique gratuite.

Deux difficultés majeures ont été rencontrées pour établir
un systeme de « filtre ». Le premier probléme fut celui de
décider de critéres qui soient acceptables d’un point de vue
international afin de définir ce qu’est un demandeur fortu-
né. Des modéles basés sur la comparaison entre le salaire
du demandeur et des multiples du salaire moyen dans 1’Etat
requérant et dans 1I’Etat requis ont fait 1’objet de discus-
sions détaillées mais furent finalement considérés comme
irréalisables. Le second probléme fut celui de concevoir
une procédure par laquelle effectuer le test nécessaire des
ressources du demandeur. Finalement, 1’opinion du Groupe
fut que les complexités, les coits et les retards pouvant
résulter d’une procédure congue afin de filtrer de rares de-
mandeurs fortunés étaient disproportionnés par rapport aux
bénéfices probables. Une inquiétude fut aussi exprimée sur
le fait qu’une telle procédure, a moins qu’elle ne soit tres
simple, puisse présenter des obstacles pour ce qui consti-
tuera sGirement une grande majorité des « demandeurs non
fortunés ».

De plus, cette approche n’était pas attrayante pour plusieurs
Etats représentés dans le Groupe de travail qui étaient en
faveur d’une approche centrée sur ’enfant et qui mettraient
I’accent sur les ressources de ’enfant plutdt que sur les
parents dans la détermination du droit a 1’assistance juri-
dique gratuite.

Comme alternative a cette approche, le Groupe de travail a
considéré la possibilité de recouvrer les frais de toute assis-
tance juridique gratuite fournie a des demandeurs fortunés
par le biais d’un systéme de recouvrement des frais. L’idée
est la suivante : si une personne fortunée forme une de-

mande relative a I’établissement ou a la modification d’une
décision en matiére d’aliments destinés aux enfants par I’in-
termédiaire de I’Autorité centrale, les frais encourus en
raison de la fourniture d’une assistance juridique gratuite
devraient pouvoir étre recouvrés au moyen d’une décision
relative aux frais et rendue aprés la décision relative aux
aliments. Par exemple, lorsqu’une décision portant sur une
demande d’aliments destinés a un enfant a été rendue en
faveur du demandeur, les frais peuvent étre mis a la charge
du débiteur, et le risque que le passif des frais affecte le
recouvrement des aliments est déja évité par I’article 40(1).
Lorsqu’un demandeur fortuné ne parvient pas a obtenir la
décision recherchée en raison de sa situation financicre,
I’Etat auquel il s’est adressé peut recouvrer de fagon discré-
tionnaire a I’encontre du demandeur les frais encourus en
raison de la fourniture d’une assistance juridique gratuite.

Le Groupe de travail fut d’avis que cette approche serait
conforme a la rédaction de la Convention dans sa forme
actuelle. L’article 40(2), en particulier, autorise de fagcon ex-
presse un systéme de recouvrement des colits a I’encontre de
la partie qui succombe. De plus, I’article 16(1) prévoit clai-
rement qu’une décision relative aux frais peut étre incluse
dans une décision (qui inclut une décision de ne pas oc-
troyer d’aliments) relative a des aliments, décision qui serait
par la suite reconnue et exécutée en vertu du chapitre V.

Il a été accepté que la Convention ne devait pas essayer
d’harmoniser les procédures relatives au recouvrement des
frais, ces procédures différant d’un pays a 1’autre consti-
tuent une question pour le droit interne. Cependant, il serait
important d’attirer I’attention par le biais du Rapport expli-
catif sur I’importance d’éviter un systeme de frais qui péna-
lise un demandeur qui succombe pour une raison qui n’est
pas liée au bien-fondé de son affaire.

Conclusion :

La Conclusion du Groupe de travail est qu’aucun amende-
ment significatif du texte actuel n’est nécessaire afin de
permettre aux Etats contractants d’appliquer ou d’introduire
un systéeme de recouvrement de frais a 1’encontre des par-
ties fortunées. Un amendement minime de I’article 40(2)
rendrait plus clair le fait qu’il existe dans la Convention un
fondement pour I’introduction d’un tel systéme. De plus, un
paragraphe supplémentaire dans I’article 40 pourrait clari-
fier le fait qu’un Etat puisse utiliser 1’intermédiaire d’un
Autorité centrale pour poursuivre une demande de recon-
naissance et d’exécution d’une décision relative aux frais a
I’encontre d’une partie qui succombe.

Le Groupe de travail recommande ainsi :
a) la suppression de I’article 14 (2° option) bis (2)(c) ;
b) I’amendement de I’article 40(2) qui devient :

« Un Etat peut recouvrer les frais a I’encontre d’une partie
qui succombe » ;

c) D’ajout a I’article 40 du paragraphe suivant :

«3 Pour les besoins d’une demande en vertu de l’arti-
cle 10(1)(b) afin de recouvrer les frais d’une partie qui suc-
combe en vertu de Iarticle 40(2), le terme ‘créancier’ dans
I’article 10(1) inclut un Etat » ;

d) que le Rapport explicatif contienne une explication sur
la fagon dont les dispositions de la Convention permettent
un systéme de recouvrement des frais a 1’encontre d’une
partie fortunée.
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PARTIE II — AMENDEMENTS SUPPLEMENTAIRES A
L’ARTICLE 14 BIS (DEUXIEME OPTION)

1 Proposition relative au test génétique
Supprimer ’article 14 bis (2)(a).
Motifs et notes :

Il a été décidé par le Groupe de travail que cette exception
au principe général d’assistance juridique gratuite n’était
plus nécessaire vu que les couts relatifs aux tests géné-
tiques pouvaient étre recouvrés en vertu de 1’article 40.

Le Rapport explicatif devrait aussi clarifier que ceci ne fait
pas obstacle a ce qu’un Etat demande au débiteur le paie-
ment préalable du test génétique

2 Proposition relative aux demandes manifestement mal
fondées

Supprimer les crochets dans ’article 14 bis (2)(b) et con-
server le texte.

PARTIE III — DISPOSITIONS PERMETTANT UNE APPRO-
CHE CENTREE SUR L’ENFANT EN CE QUI CONCERNE
LA FOURNITURE D’ASSISTANCE JURIDIQUE GRATUITE

« Article X

1 Nonobstant les dispositions du paragraphe premier de
P’article 14 bis, un Etat peut déclarer, conformément a 1’ar-
ticle 58, qu’il fournira une assistance juridique gratuite en
ce qui concerne les demandes mentionnées au [paragraphe
premier] [paragraphe 2] de I’article 14 bis, soumise seule-
ment a un test basé sur 1’évaluation des [moyens] [revenus]
de I’enfant.

2 Un Etat, au moment ou il fait une telle déclaration,
doit fournir au Bureau Permanent de la Conférence de
La Haye de droit international privé les informations rela-
tives a la fagon dont le test des [moyens] [revenus] de 1’en-
fant sera effectué ainsi que le seuil au-dessus duquel 1’as-
sistance juridique gratuite ne sera pas fournie.

3 Une demande mentionnée au paragraphe premier,
adressée a un Etat qui a fait une déclaration mentionnée a
ce paragraphe, devra inclure une déclaration par le deman-
deur que les [moyens] [revenus] de I’enfant sont en-dessous
du seuil mentionné au paragraphe précédent. L’Etat requis
peut demander de plus amples preuves des [moyens] [reve-
nus] de I’enfant seulement s’il a des motifs raisonnables de
croire que les informations fournies par le demandeur sont
erronées.

4  Un Etat requis ayant fait une déclaration conformé-
ment au paragraphe premier produit I’assistance juridique
la plus favorable fournie par la loi de I’Etat requis en ce qui
concerne toutes les demandes présentées en vertu du chapi-
tre III relatives aux obligations alimentaires envers un en-
fant découlant d’une relation parent-enfant. »

Motifs et notes :

Cette proposition implique un compromis entre la premiére
option et la deuxieme option actuelles dans I’article 14.
Elle permet a un Etat en tant qu’alternative a la fourniture
d’assistance juridique gratuite pour les affaires d’aliments
destinés aux enfants d’appliquer un test relatif aux [res-
sources] [revenus] de l’enfant plutét qu’un test relatif a
celles de ses parents. Ce compromis est obtenu grice a la

nouvelle disposition qui peut étre fusionnée dans I’arti-
cle 14 (2° option) actuel.

Dans le paragraphe premier de la proposition la référence
au paragraphe premier (entre crochets) de 1’article 14 bis
signifierait qu’une déclaration couvrirait toutes les deman-
des relatives aux enfants. La référence alternative au para-
graphe 2 (entre crochets) de ’article 14 bis signifierait que
la déclaration ne permettrait pas de déroger au principe
d’assistance juridique gratuite en ce qui concerne les de-
mandes de reconnaissance et d’exécution.

I1 doit étre noté que la proposition ci-dessus n’est pas une
alternative aux propositions faites dans la partie I et dans la
partie II. Les propositions peuvent étre combinées (voir
partie IV) ; elles sont exposées séparément pour faciliter la
discussion.

La possibilité d’avoir plus de garanties afin d’assurer qu’un
enfant ne soit pas soumis a un test trop rigoureux de ses
ressources pourrait étre prise en considération.

PARTIE IV — ARTICLES 14 A 14 QUATER ET 40, INCLU-
ANT TOUTES LES PROPOSITIONS DU GROUPE DE TRA-
VAIL

Article 14 Acces effectif aux procédures

1 L’Etat requis assure aux demandeurs un accés effectif
aux procédures, y compris dans le cadre des procédures
d’exécution et d’appel, qui découlent des demandes présen-
tées conformément au chapitre III.

2 Pour assurer un tel accés effectif, I’Etat requis doit
fournir une assistance juridique gratuite conformément aux
articles 14, 14 bis, 14 ter et 14 quater a moins que le para-
graphe 3 s’applique.

3 L’Etat requis n’est pas tenu de fournir une telle assis-
tance juridique gratuite si et dans la mesure ou les procé-
dures de cet Etat permettent au demandeur d’agir sans avoir
besoin d’une telle assistance et que 1’ Autorité centrale four-
nit gratuitement les services nécessaires.

4 Les conditions d’accés a I’assistance juridique gratuite
sont équivalentes a celles fixées dans les affaires internes
équivalentes.

5 Aucune caution ni aucun dépo6t, sous quelque dénomi-
nation que ce soit, ne peut étre imposé pour garantir le
paiement des frais dans les procédures introduites en vertu
de la Convention.

Article 14 bis  Assistance juridique gratuite pour les de-
mandes d’aliments relatives aux enfants

1 L’Etat requis doit fournir I’assistance juridique gra-
tuite au regard de toutes les demandes relatives aux obliga-
tions alimentaires découlant d’une relation parent-enfant
envers un enfant 4gé de moins de 21 ans présentées [par un
créancier] en vertu du chapitre III.

2 Par dérogation au paragraphe premier, I’Etat requis
peut, en ce qui a trait aux demandes autres que celles visées
a D’article 10(1)(a) et (b) refuser I’octroi d’une assistance
juridique gratuite s’il considere que la demande, ou quelque
appel que ce soit, est manifestement mal fondée.
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Article 14 ter  Déclaration permettant [’utilisation d’un
test centré sur les [ressources] [revenus]

de [’enfant

1 Nonobstant les dispositions du paragraphe premier de
P’article 14 bis, un Etat peut déclarer, conformément a
P’article 58, qu’il fournira une assistance juridique gratuite
en ce qui concerne les demandes mentionnées au [para-
graphe premier] [paragraphe 2] de 1’article 14 bis, soumise
seulement a un test basé sur 1’évaluation des [moyens] [re-
venus] de ’enfant.

2 Un Etat, au moment ou il fait une telle déclaration,
doit fournir au Bureau Permanent de la Conférence de
La Haye de droit international privé les informations rela-
tives a la facon dont le test des [moyens] [revenus] de
I’enfant sera effectué ainsi que le seuil au-dessus duquel
I’assistance juridique gratuite ne sera pas fournie.

3 Une demande mentionnée au paragraphe premier, ad-
ressée a un Etat qui a fait une déclaration mentionnée a ce
paragraphe, devra inclure une déclaration par le demandeur
que les [moyens] [revenus] de I’enfant sont en-dessous du
seuil mentionné au paragraphe 2. L’Etat requis peut deman-
der de plus amples preuves des [moyens] [revenus] de 1’en-
fant seulement s’il a des motifs raisonnables de croire que
les informations fournies par le demandeur sont erronées.

4  Un Etat requis ayant fait une déclaration conformé-
ment au paragraphe premier produit I’assistance juridique
la plus favorable fournie par la loi de I’Etat requis en ce qui
concerne toutes les demandes présentées en vertu du cha-
pitre III relatives aux obligations alimentaires envers un
enfant découlant d’une relation parent-enfant.

Article 14 quater  Demandes ne permettant pas de béné-
ficier des articles 14 bis ou 14 ter

Dans le cadre d’une demande ne permettant pas de bénéfi-
cier de I’assistance juridique gratuite conformément & I’ar-
ticle 14 bis ou a ’article 14 fer :

(a) Doctroi d’une assistance juridique gratuite peut étre
subordonné a I’examen des ressources du demandeur ou a
I’analyse de son bien-fond¢ ;

(b) un [demandeur] [créancier] qui, dans 1’Etat d’origine,
a bénéficié d’une assistance juridique gratuite a droit, dans
toute procédure de reconnaissance ou d’exécution, de béné-
ficier au moins dans la méme mesure, d’une assistance juri-
dique gratuite telle que prévue par la loi de I’Etat requis
dans les mémes circonstances.

Article 40  Recouvrement des frais

1 Le recouvrement de tous frais encourus pour 1’appli-
cation de cette Convention n’a pas de priorité sur le recou-
vrement des aliments.

2 Un Etat peut recouvrer les frais a 1’encontre d’une
partie qui succombe.

3 Pour les besoins d’une demande en vertu de 1’arti-
cle 10(1)(b) afin de recouvrer les frais d’une partie qui suc-
combe en vertu de D’article 40(2), le terme « créancier »
dans I’article 10(1) inclut un Etat.

* ok ok

PART I — THE PROBLEM OF THE WEALTHY APPLICANT
Introduction:

Discussion in the Working Group proceeded on the basis
that a State should not have to bear the costs of a wealthy
applicant in a child support application. Although it was
considered unlikely that a wealthy applicant for child sup-
port would make an application through the Central Au-
thority route (rather than directly to a competent authority
with the assistance of a private lawyer), the Working Group
considered in detail a number of possible ways of iden-
tifying applicants who, by reason of their wealth, should
not be afforded free legal assistance.

Two major difficulties were encountered in establishing
such a “filtering” system. The first was the problem of de-
ciding upon criteria which are internationally acceptable by
which to define a wealthy applicant. Models based on a
comparison between the applicant’s income and multiples
of average income in the requesting and requested State
were discussed in detail but considered in the end unwork-
able. A second problem was that of devising a procedure by
which to make the necessary assessment of the applicant’s
means. Finally, the view was taken that the complexities,
costs and delays which may result from a process designed
to filter out rare wealthy applicants were wholly dispropor-
tionate to the likely benefits. There was a concern also that
such a process, unless very simple, could present obstacles
for what will certainly be a vast majority of “non-wealthy
applicants”.

In addition, this approach was not attractive for several
States represented on the Working Group who favoured a
child-centred approach which would place emphasis on the
means of the child rather than the parent in determining en-
titlement to free legal assistance.

As an alternative to this approach, the Working Group con-
sidered the possibility of recovering the costs of any free
legal assistance provided to wealthy applicants through a
system of costs recovery. The idea is that, if a wealthy per-
son applies for establishment or modification of a child
support order through the Central Authority channel, the
costs incurred through the provision of free legal assistance
should be recoverable by means of an order for costs made
following the decision concerning maintenance. For exam-
ple, where the applicant is successful in her / his child sup-
port application the costs may be awarded against the debt-
or, and any danger that the liability for costs will affect the
recovery of maintenance is already avoided by Arti-
cle 40(1). Where a wealthy applicant fails to obtain the
order sought on the basis that her / his financial circum-
stances do not justify it, the State addressed has the discre-
tion to recover the costs of providing free legal assistance
from the applicant.

The Working Group was of the view that this approach
would be in conformity with the Convention as presently
drafted. In particular, the existing Article 40(2) explicitly
authorises a system of costs recovery from unsuccessful
parties. Moreover, Article 16(1) makes clear that an order
for costs can be included in a maintenance decision (which
includes a decision not to award maintenance), which
would then be entitled to recognition and enforcement in
other Contracting States under Chapter V.

It was accepted that the Convention should not attempt to
harmonise procedures for the recovery of costs, which dif-
fer from country to country and are a matter for internal
law. However, it would be important to draw attention in
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the Explanatory Report to the importance of avoiding a sys-
tem of costs that penalises an applicant whose lack of suc-
cess has nothing to do with the merits of her case.

Conclusion:

The Conclusion of the Working Group is that no substantial
amendments to the present text are needed to enable Con-
tracting States to apply or introduce a system of costs re-
covery from wealthy parties. A minor amendment to Arti-
cle 40(2) would make it clear that there is a Convention
basis for the introduction of such a system. Moreover, an
additional paragraph in Article 40 could clarify that a State
may use the Central Authority route to pursue an appli-
cation for the recognition and enforcement of an order for
costs made against an unsuccessful party.

The Working Group therefore recommends:

a) the deletion of Article 14 (Option 2) bis (2)(c);

b) the amendment of Article 40(2) to read:

“A State may recover costs from an unsuccessful party”;
c) the addition to Article 40 of the following paragraph:

“3  For the purposes of an application under Article 10(1)(b)
to recover costs from an unsuccessful party in accordance
with Article 40(2), the term ‘creditor’ in Article 10(1) shall
include a State”;

d) that the Explanatory Report should contain an expla-
nation of how the provisions of the Convention permit a
system of costs recovery from a wealthy party.

PART Il — FURTHER AMENDMENTS TO ARTICLE 14 BIS
(OPTION 2)

1 Proposal on genetic testing
Delete Article 14 bis (2)(a).
Rationale and note:

It was decided by the Working Group that this exception to
the general principle of free legal assistance was no longer
necessary as the costs of genetic testing can be recovered
under Article 40.

The Explanatory Report should also make it clear that this
does not prevent a State from requiring advanced payment
for genetic testing from a debtor.

2 Proposal on manifestly unfounded applications

Delete the square brackets in Article 14 bis (2)(b) and re-
tain the text.

PART III — PROPOSAL TO ALLOW A CHILD-CENTRED
APPROACH TO THE PROVISION OF FREE LEGAL AS-
SISTANCE

“Article X

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications referred
to in [paragraph 1] [paragraph 2] of Article 14 bis, subject
only to a test based on an assessment of the [means] [in-
come] of the child.

2 A State shall, at the time of making such a declaration,
provide information to the Permanent Bureau of the Hague
Conference on Private International Law concerning the
manner in which the assessment of the child’s [means] [in-
come] will be carried out, including the threshold above
which free legal assistance will not be provided.

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include a statement by the applicant that
the child’s [means] [income] [are] [is] below the threshold
referred to in the preceding paragraph. The requested State
may only request further evidence of the child’s [means]
[income] if it has reasonable grounds to believe that the
information provided by the applicant is inaccurate.

4 A requested State which has made the declaration in
accordance with paragraph 1 shall provide the most favour-
able legal assistance provided for by the law of the request-
ed State in respect of all applications under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a child.”

Rationale and notes:

This proposal involves a compromise between the existing
Option 1 and Option 2 in Article 14. It permits a State, as
an alternative to the provision of free legal assistance in
child support cases, to apply a means test based on the
[means] [income] of the child rather than the parent. This
compromise is achieved by a new provision which can be
merged with the existing Article 14 Option 2.

In paragraph 1 of the proposal the reference to paragraph 1
(in square brackets) of Article 14 bis would mean that a
declaration would cover all applications in respect of a
child. The alternative reference to paragraph 2 (in square
brackets) of Article 14 bis would mean that the declaration
could not allow derogation from the principle of free legal
assistance in applications for recognition and enforcement.

It should be noted that the above proposal is not an alter-
native to the proposals set out in Parts I and II. The propo-
sals can be combined (see Part IV); they are set out sepa-
rately to facilitate discussion.

Consideration may be given to the possibility of further
safeguards to ensure that a child is not made subject to a
means test that is too stringent.

PART IV — ARTICLES 14 TO 14 QUATER AND 40, CON-
TAINING ALL THE PROPOSALS OF THE WORKING
GROUP

Article 14 Effective access to procedures

1 The requested State shall provide applicants with ef-
fective access to procedures, including enforcement and ap-
peal procedures, arising from applications under Chapter III.

2 To provide such effective access, the requested State
shall provide free legal assistance in accordance with Arti-
cles 14, 14 bis, 14 ter and 14 quater unless paragraph 3 ap-
plies.

3 The requested State shall not be obliged to provide
such free legal assistance if and to the extent that the proce-
dures of that State enable the applicant to make the case
without the need for such assistance, and the Central Au-
thority provides such services as are necessary free of
charge.
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4  Entitlements to free legal assistance shall not be less
than those available in equivalent domestic cases.

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention.

Article 14 bis  Free legal assistance for child support ap-
plications

1 The requested State shall provide free legal assistance
in respect of all applications [by a creditor] under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a child under the age of 21.

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)
and (b) refuse free legal assistance, if it considers that, on
the merits, the application or any appeal is manifestly un-
founded.
Article 14 ter  Declaration to permit use of child-centred
[means] [income] test

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications referred
to in [paragraph 1] [paragraph 2] of Article 14 bis, subject
only to a test based on an assessment of the [means] [in-
come] of the child.

2 A State shall, at the time of making such a declaration,
provide information to the Permanent Bureau of the Hague
Conference on Private International Law concerning the
manner in which the assessment of the child’s [means] [in-
come] will be carried out, including the threshold above
which free legal assistance will not be provided.

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include a statement by the applicant that
the child’s [means] [income] [are] [is] below the threshold
referred to in paragraph 2. The requested State may only
request further evidence of the child’s [means] [income] if
it has reasonable grounds to believe that the information
provided by the applicant is inaccurate.

4 A requested State which has made the declaration in
accordance with paragraph 1 shall provide the most fa-
vourable legal assistance provided for by the law of the re-
quested State in respect of all applications under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a child.

Article 14 quater  Applications not qualifying under ei-
ther Articles 14 bis or 14 ter

In the case of an application not qualifying for free legal
assistance under Article 14 bis or Article 14 ter —

(a) the provision of free legal assistance may be made
subject to a means or a merits test;

(b) [an applicant] [a creditor], who in the State of origin
has benefited from free legal assistance, shall be entitled, in
any proceedings for recognition or enforcement, to benefit,
at least to the same extent, from free legal assistance as
provided for by the law of the State addressed under the
same circumstances.

Article 40 Recovery of costs

1 Recovery of any costs incurred in the application of
this Convention shall not take precedence over the recovery
of maintenance.

2 A State may recover costs from an unsuccessful party.

3 For the purposes of an application under Article 10(1)(b)
to recover costs from an unsuccessful party in accordance
with Article 40(2), the term “creditor” in Article 10(1) shall
include a State.

No 52 — Proposal of the delegation of Australia
Article 14 bis

Free legal assistance for child support
applications

1 The requested State shall provide free legal assistance
in respect of all applications under Chapter III concerning
maintenance obligations arising from a parent-child rela-
tionship towards a child under the age of 21.

x  Notwithstanding paragraph 1, the requested State may
refuse free legal assistance to a debtor on the basis that the
debtor does not satisfy its means or merits test.

No 53 — Proposition des délégations de 1’Australie, de la
Chine, d’Israél, du Japon, de la Fédération de Russie et
de la Suisse — Proposal of the delegations of Australia,
China, Israel, Japan, the Russian Federation and Swit-
zerland

Article 19 Motifs de refus de reconnaissance et d’exé-
cution

(e)

(i) sile défendeur n’a pas été diiment avisé de la pro-
cédure et n’a pas eu la possibilité de se faire en-
tendre ; ou

(ii) si un tel avis n’est pas prévu par la loi de I’Etat
d’origine, le défendeur n’a pas été diment avisé
de la décision et n’a pas eu la possibilité¢ de la con-
tester en fait et en droit ; ou

k ok ok

Article 19 Grounds for refusing recognition and enforce-
ment

(e

(i) if the respondent had no proper notice of the pro-
ceedings and an opportunity to be heard; or

(ii) if, where no such notice is foreseen by the law of
the State of origin, the respondent had no proper
notice of the decision and the opportunity to chal-
lenge it on fact and law; or
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Note by the delegation of Switzerland:

Proper notice of proceedings is a core feature of due pro-
cess and essential for the protection of the defendant. Nev-
ertheless, according to the English text of draft Arti-
cle 19(e), a foreign decision can be recognised and en-
forced, even if there was no proper notice of proceedings.
The conditions in sub-paragraph (e)(i) and (ii) have to be
fulfilled cumulatively, in order to enable the State of
recognition to refuse recognition and enforcement (in con-
trary to the French text, where the conditions are alter-
native). This means that recognition and enforcement must
be admitted by the State of recognition, if the defendant
just had proper notice of the decision and the opportunity to
challenge this decision — although it may never even have
learned about the proceedings before the decision has been
rendered. In other terms, the system of the actual draft just
relies on the possibility to challenge decisions according to
the procedural law of the forum. It is much more difficult
for the defendant to invoke his rights on second instance
than it would be on a first instance proceeding, and the
defendant has lost already one instance. Furthermore, the
possibility to invoke the right to be heard might be, accord-
ing to some procedural laws, only a formal one. In addition,
it is highly difficult for the authority of recognition and
enforcement to examine, on a hypothetical basis, whether
the respondent would have had the possibility to effectively
challenge or appeal the decision, as it has to go deeply into
the procedural law of the forum. While a quite similar solu-
tion is contained in the EC “Brussels I” Regulation, the
actual draft seems much too far-reaching in a worldwide
context.

While the proposal of the delegation of Switzerland is
mainly based on proper notice of proceedings, it takes into
account the special system in some countries, according to
which a decision is rendered without any prior notice of
proceedings, but which provides for efficient means to
challenge the decision.

Documents de travail Nos 54 a 63

Working Documents Nos 54 to 63

Distribués le lundi 19 novembre 2007

Distributed on Monday 19 November 2007

No 54 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 19 Motifs de refus de reconnaissance et d’exé-
cution

La reconnaissance et 1’exécution de la décision peuvent étre
refusées :

[...]
(e) stle-défendenr—
(i) sile défendeur n’a pas été diiment avise de la pro-

cédure et n’a pas eu ’opportunité de se faire en-
tendre, et ou

(ii) lorsque la loi de I’Etat d’origine ne prévoit pas de
tel avis, le défendeur n’a pas été diiment avisé de
la décision et n’a pas eu la possibilité de la con-
tester en fait et en droit ; ou

Justification : proposition de formulation a la suite du Do-
cument de travail No 53.

* %k ok

Article 19 Grounds for refusing recognition and enforce-

ment
Recognition and enforcement of a decision may be refused —
[...]
(e) iftherespondenthadneither—
(i) if the respondent did not receive proper notice of

the proceedings and an opportunity to be heard,
ROF Or

(ii) where the law of the State of origin does not pro-
vide for such notice, the respondent did not re-
ceive proper notice of the decision and the oppor-
tunity to challenge it on fact and law; or

Rationale: possible alternative wording following Working
Document No 53.

No 55 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

[...]

11 Le présent article ne fait pas obstacle au recours a des
procédures plus simples e et plus rapides.

Justification :

L’objectif est de promouvoir des procédures plus simples et
plus rapides.

* %k ok

Article 20 Procedure on an application for recognition
and enforcement

[...]

11 Nothing in this Article shall prevent the use of simpler
of and more expeditious procedures.

Rationale:

The purpose is to promote simpler and more expeditious
procedures.
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No 56 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

fArticle 51 Informations relatives aux lois, procédures et
services

1 Un Etat contractant, au moment ou il dépose son ins-
trument de ratification ou d’adhésion ou une déclaration
faite en vertu de I’article 56(1) de la Convention, fournit au
Bureau Permanent de la Conférence de La Haye de droit
international priveé :

(.11

Justification :

Tenir compte de la situation des Etats dotés de systémes ju-
ridiques non unifiés.

% ok ok

fArticle 51 Provision of information concerning laws,
procedures and services

1 A Contracting State, by the time its instrument of rat-
ification or accession is deposited or a declaration is sub-
mitted in accordance with Article 56(1) of the Convention,
shall provide the Permanent Bureau of the Hague Con-
ference on Private International Law with —

[...1%

Rationale:

To take into account the situation of States that have non-
unified legal systems.

No 57 — Proposal of the delegation of the European
Community
Article 44 Co-ordination with prior Hague Maintenance
Conventions

In relations between the Contracting States, this Conven-
tion replaces, subject to Article 50, the Hague Convention
of 2 October 1973 on the Recognition and Enforcement of
Decisions Relating to Maintenance Obligations and the
Hague Convention of 15 April 1958 concerning the recog-
nition and enforcement of decisions relating to maintenance
obligations towards children in so far as their scope of ap-
plication as between such States coincides with the scope
of application of this Convention.

Article 50  Transitional provisions

1 The Convention shall apply in every case where —

(a) a request pursuant to Article 7 or an application pur-
suant to Chapter III has been received by the Central Au-
thority of the requested State after the Convention has en-
tered into force between the requesting State and the re-
quested State;

(b) a direct application for recognition and enforcement
has been received by the competent authority of the State
addressed after the Convention has entered into force be-
tween the State of origin and the State addressed.

2 However, as between the Contracting States to this
Convention that are also Party to the Hague Convention
of 2 October 1973 on the Recognition and Enforcement

of Decisions Relating to Maintenance Obligations or the
Hague Convention of 15 April 1958 concerning the recog-
nition and enforcement of decisions relating to maintenance
obligations towards children the following rule shall apply
as regards the recognition and enforcement of decisions
given in the State of origin before the entry into force of
this Convention for that State:

If the conditions for the recognition and enforcement under
this Convention prevent the recognition and enforcement of
a decision that would otherwise have been recognised and
enforced under the terms of the Convention that was in
effect at the time the decision was rendered, the conditions
of that Convention shall apply.

32 The State addressed shall not be bound under this
Convention to enforce a decision[, an authentic instrument
or a private agreement] in respect of payments falling due
prior to the entry into force of the Convention between the
State of origin and the State addressed except for mainte-
nance obligations arising from a parent-child relationship
towards a person under the age of 21.

Note: the Explanatory Report would clarify that the refer-
ence to “conditions” allows the procedures for recognition
and enforcement under the new Convention to apply, even
if the conditions (i.e., basis for recognition and grounds for
non-recognition) apply.

No 58 — Proposal of the delegation of Australia
Article 15

[...]
2 The previous paragraph shall not apply —

[...]

(e) where the competent authority in the Contracting
State, where proceedings to modify the decision or make a
new decision are contemplated, is satisfied that the debtor
has made all proper attempts to bring such proceedings in
the State of origin and has faced exceptional difficulties in
asserting his or her rights there due to a failure to receive
free legal assistance.

Limit on proceedings

No 59 — Proposition des délégations du Canada et de la
Communauté européenne — Proposal of the delegations
of Canada and the European Community

Article 3
Nouveau paragraphe :

(e) «convention en matiére d’obligations alimentaires »
désigne un accord par écrit relatif au paiement d’aliments
lorsque, dans I’Etat d’origine, la convention en maticre
d’obligations alimentaires :

(i)  est exécutoire comme une décision ;

(ii) peut faire I’objet d’un contréle et d’une modifi-
cation par une autorité compétente ;

(iii) — a été dressée ou enregistrée formellement en

tant que acte authentique par une autorité

compétente ; ou
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— a été authentifiée ou enregistrée par une
autorité compétente, conclue avec elle ou
déposée aupres d’elle.

Article 16

[...]

f4  Ce chapitre s’applique aussi aux aetes—authentiques—et
aeeords—privés conventions en matiere d’obligations ali-
mentaires, conformément a I’article 26.4

Champ d’application du chapitre

fArticle 26 Conven-

tions en matiere d’obligations alimentaires

1 Unge aete-authentiqite convention en matiére d’obliga-
tions alimentaires établie ou wr-aeeord—privé conclue dans
un Etat contractant doit pouvoir étre reconnue et exécutée
comme une décision en application de ce chapitre s*il-est

2 Une demande de reconnalssance et d’exécution d’une
= convention en ma-
tiere d’obligations alimentaires est accompagnée :

>

(a) du texte complet de
privé la convention en matiére d’obligations alimentaires ;

(b) d’un document établissant que Faete—authentique—on
l—aec—efd—p%we la convention en matiére d’obligations ali-
mentaires visée est exécutoire comme une décision dans
I’Etat d’origine.

3 La reconnaissance et 1’exécution d’une aete—authen—
tiqie-ou—d unaeeord-privé convention en matiére d’obliga-

tions alimentaires peuvent étre refusées si :

(a) la reconnaissance et I’exécution sont manifestement
incompatibles avec 1’ordre public de I’Etat requis ;

(b)) E i : ¢ la_convention en
matiére d’obligations alimentaires a été¢ obtenue par fraude
ou a fait I’objet de falsification ;

(c) E i : ¢ la_convention en
matiére d’obligations alimentaires est incompatible avec
une décision rendue entre les mémes parties et ayant le
méme objet, soit dans 1’Etat requis, soit dans un autre Etat
lorsque, dans ce dernier cas, elle remplit les conditions né-
cessaires a sa reconnaissance et a son exécution dans I’Etat
requis.

4 Les dispositions de ce chapitre, a I’exception des ar-
ticles 17, 19, 20(7) et 21(1) et (2), s’appliquent mutatis
mutandzs a la reconnaissance et I’exécution d’une aceord

privé-ou-d un-acte-authentique convention en matiére d’obli-

5  La procédure de reconnalssance et d’exécution d’une

convention en ma-
tiére d’obligations alimentaires est suspendue si une contes-
tation concernant la convention est des—procédures—eon-
cernant-sa—validitéseat en cours devant-une-autorité-com-
pétente dans I’Etat d’origine.

6  Un Etat peut déclarer que les demandes de reconnais-
sance et d’exécution des

privés conventions en matiére d’obligations alimentaires ne
peuvent étre présentées directement a une autorité compé-
tente.}

* %k %k

Article 3
New paragraph:

(e) “maintenance arrangement” means an agreement in
writing relating to the payment of maintenance where, in
the State of origin, the maintenance arrangement:

(i)  is enforceable as a decision;

(ii) is subject to review and modification by a com-
petent authority;

(i) -

has been formally drawn up or registered as
an authentic instrument by a competent au-
thority; or

— has been authenticated by, or concluded,
registered or filed with a competent au-
thority.

Article 16 Scope of the Chapter

[...]

f4  This Chapter also applies to anthentic-instraments—and
private—agreements—relating to—a

maintenance obligation
arrangements in accordance with Article 26.}

fArticle 26 Authentic—instruments—and private-agreements

Maintenance arrangements

1 An—authentic—instrument —orprivate —agreement A
maintenance arrangement made in a Contracting State shall
be entitled to recognition and enforcement as a decision

under this Chapter previded-that-itis-enforeceable-asa-deei-
ston-tr-the-State-of-origin.

2 An apphcatlon for recognltlon and enforcement of an
a_maintenance
arrangement shall be accompanied by the following —

gations alimentaires ; toutefois :

(a) une déclaration ou un enregistrement fait conformé-
ment a ’article 20(4) ne peut étre refusé que pour les rai-
sons visées au [paragraphe 3] [paragraphe 3(a)] ; et

(b) une contestation ou un appel en vertu de I’article 20(6)
ne peut étre fondé que sur :

(i) les motifs de refus de reconnaissance prévus a
I’article 26(3) ;

(ii) I’authenticité, la véracité ou 1’intégrité d’un docu-
ment transmis conformément a 1’article 26(2).

(a) a complete text of the aunthentic—instrament-or—ofthe
private-agreement maintenance arrangement;

(b) a document stating that the particular authentic-instru-

maintenance arrangement is en-
forceable as a decision in the State of origin.

3 Recognltlon and enforcement of an—authentic—instro—

a_maintenance arrangement
may be refused if —

(a) the recognition and enforcement is manifestly incom-
patible with the public policy of the requested State;
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(b) the authentie—instrument—or—theprivate—agreement
maintenance arrangement was obtained by fraud or falsifi-
cation;

(c) the authentic—instrument—or—the—private—agreement
maintenance arrangement is incompatible with a decision
rendered between the same parties and having the same
purpose, either in the State addressed or in another State,
provided that this latter decision fulfils the conditions nec-
essary for its recognition and enforcement in the State ad-
dressed.

4 The provisions of this Chapter, with the exception of
Articles 17, 19, 20(7) and 21(1) and (2), shall apply mutatis
mutandis to the recognition and enforcement of a private

agreement—or—authentie—instroment maintenance arrange-

ment save that —

(a) a declaration or registration in accordance with Arti-
cle 20(4) may be refused only for the reasons specified in
[paragraph 3] [paragraph 3(a)]; and

(b) a challenge or appeal as referred to in Article 20(6)
may be founded only on the following —

(i) the grounds for refusing recognition and enforce-
ment set out in Article 26(3);

(ii) the authenticity, veracity or integrity of any docu-
ment transmitted in accordance with Article 26(2).

5 Proceedmgs for recogmtlon and enforcement of an

a_maintenance
arrangement shall be suspended if a challenge concerning
the arrangement is

preccedings—coneerning—its—validity-are
pending in the State of origin before-a-competent-aunthority.

6 A State may declare that apphcatlons for recogmtlon
and enforcement of

agreements maintenance arrangements shall not be made
directly to a competent authority.}

No 60 — Proposal of the delegations of Argentina, Brazil,
Chile, Ecuador, Peru and Uruguay
Article 2 Scope

1 This Convention [...] a child under the age of 21 in-
cluding claims [...] in respect of such a child.

2 Any Contracting State may declare in accordance with
Article 58 that it either will extend the application of the
whole or any part of the Convention to any maintenance
obligation arising from a family relationship, parentage,
marriage or affinity or will exclude an application covered
by paragraph 5(b) or 6. Any such declaration shall give rise
to obligations between two Contracting States only in so far
as their declarations cover the same maintenance obliga-
tions and parts of the Convention.

[Paragraphs 3 and 4 unchanged.]

5 This Convention shall also apply with the exception of
Chapters II and 111 to —

(a) spousal support;

(b) analogous situations to marriage according to the ap-
plicable law.

6  This Convention shall also apply in an application for
recognition and enforcement of a decision, to maintenance
obligations in respect of an adult who, by reason of an im-
pairment or insufficiencies of his or her personal faculties,
is not in a position to maintain him or herself.

No 61 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Supprimer le texte du présent article 13 :
[Article 13 Moyens de communication — recevabilité

La recevabilité, devant les tribunaux ou les autorités adminis-
tratives des Etats contractants, de toute demande transmise
par I’Autorité centrale de I’Etat requérant en vertu de la
présente Convention, ou de tout document ou information
qui y est annexé ou fourni par une Autorité centrale, ne
peut étre contestée uniquement en raison du support ou des
moyens de communication utilisés entre les Autorités cen-
trales concernées.]

Remplacer avec le suivant :
Article 13

Recevabilité des documents transmis par les
Autorités centrales

Toute demande présentée par I’intermédiaire des Autorités
centrales des Etats contractants, conformément au chapl-
tre III, et tout document ou information qui y est annexé ou
fourni par une Autorité centrale, est recevable par les auto-
rités compétentes des Etats contractants et ne peut étre con-
testé uniquement en raison du support ou des moyens de
communication utilisés entre les Autorités centrales con-
cernées.

Justification :

La nouvelle formulation de ’article 13 qui est proposée est
plus fidéle a I’article 30 de la Convention sur 1’enlévement
international d’enfants puisqu’elle permet une grande rece-
vabilité des documents transmis par I’intermédiaire des Au-
torités centrales.

L’inclusion d’une disposition qui correspond davantage a
I’article 30 de la Convention sur 1’enlévement international
d’enfants est importante pour les Etats qui jugent que cet
article 30 est nécessaire pour faciliter la recevabilité, par
leurs autorités competentes des documents qui sont trans-
mis par d’autres Etats et qui sont sous une forme et utilisent
une terminologie qui différent de celles utilisées par leurs
autorités.

Dans les Etats dont les autorités compétentes ont reconnu
I’importance de 1’article 30 de la Convention sur 1’en-
lévement international d’enfants dans le cadre de procé-
dures instituées en vertu de cette Convention, 1’absence
d’une disposition semblable dans la Convention sur les
obligations alimentaires pourrait permettre de conclure que
les principes énoncés a 1’article 30 ont été jugés comme
étant non applicables aux demandes faites en vertu de la
Convention sur les obligations alimentaires.

Cette proposition limite également la regle de recevabilité
de cette disposition aux demandes transmises par I’intermé-
diaire des Autorités centrales et conserve la prohibition de
contestation en raison uniquement du support ou des moy-
ens de communication utilisés.

* %k ok
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Delete current Article 13:
[Article 13 Means of communication — admissibility

The admissibility in the courts or administrative authorities
of the Contracting States of any application transmitted by
the Central Authority of a requesting State in accordance
with the terms of this Convention, or of any documents or
other information appended thereto or provided by a Cen-
tral Authority, may not be challenged by reason only of the
medium or means of communications employed between
the Central Authorities concerned.]

Replace with the following:

Article 13 Admissibility of documents transmitted through
Central Authorities

Any application made through Central Authorities of the
Contracting States in accordance with Chapter III, and any
document or information appended thereto or provided by a
Central Authority, shall be admissible in the competent
authorities of the Contracting States and may not be chal-
lenged by reason only of the medium or means of com-
munications employed between Central Authorities con-
cerned.

Rationale:

The new formula of Article 13 is more closely based on
Article 30 of the International Child Abduction Convention
as it provides for more general admissibility of documenta-
tion transmitted through Central Authorities.

The inclusion of a provision that corresponds to Article 30
of the International Child Abduction Convention is impor-
tant for States that have found Article 30 to be necessary to
facilitate acceptance by its competent authorities of docu-
ments from other States that are not in the same form and
use different terminology than that used by those competent
authorities.

In States whose competent authorities have attached signif-
icance to Article 30 of the International Child Abduction
Convention in proceedings under that Convention, the ab-
sence of a comparable provision in the Maintenance Con-
vention may lead to the interpretation that the principles
contained in Article 30 were not considered applicable to
applications pursuant to the Maintenance Convention.

The proposal also restricts the admissibility rule of this
provision to applications transmitted through Central Au-
thorities and maintains the prohibition against challenge by
reason only of the medium or means of communication.

No 62 — Proposition de compromis relatif aux articles 14,
20 et 40 par un groupe de travail informel de délé-
gations! — Compromise proposal on Articles 14, 20 and
40 by an informal working group of delegations!

Article 14 Accés effectif aux procédures

1 L’Etat requis assure aux demandeurs un accés effectif
aux procédures, y compris dans le cadre des procédures
d’exécution et d’appel, qui découlent des demandes présen-
tées conformément au chapitre III.

! Ce groupe de travail informel était composé des délégations du Canada, de la
Chine, de la Communauté européenne, des Etats-Unis d’Amérique, du Japon, de
la Fédération de Russie et de la Suisse. / This informal working group was com-
posed of delegations from Canada, China, the European Community, Japan, the
Russian Federation, Switzerland and the United States of America.

2 Pour assurer un tel accés effectif, 1’Etat requis doit
fournir une assistance juridique gratuite conformément aux
articles 14, 14 bis, 14 ter et 14 quater a moins que le para-
graphe 3 s’applique.

3 L’Etat requis n’est pas tenu de fournir une telle assis-
tance juridique gratuite si et dans la mesure ou les procé-
dures de cet Etat permettent au demandeur d’agir sans avoir
besoin d’une telle assistance et que 1’ Autorité centrale four-
nit gratuitement les services nécessaires.

4 Les conditions d’accés a 1’assistance juridique gratuite
sont équivalentes a celles fixées dans les affaires internes
équivalentes.

5 Aucune caution ni aucun dépdt, sous quelque déno-
mination que ce soit, ne peut étre imposé pour garantir le
paiement des frais dans les procédures introduites en vertu
de la Convention.

Article 14 bis  Assistance juridique gratuite pour les de-
mandes d’aliments relatives aux enfants

1 L’Etat requis doit fournir 1’assistance juridique gra-
tuite au regard de toutes les demandes relatives aux obli-
gations alimentaires découlant d’une relation parent-enfant
envers une personne dgée de moins de 21 ans présentées
par un créancier en vertu du chapitre III.

2 Nonobstant le paragraphe premier, I’Etat requis peut,
en ce qui a trait aux demandes autres que celles visées
a I’article 10(1)(a) et (b) et les affaires couvertes par 1’ar-
ticle 17(4) refuser 1’octroi d’une assistance juridique gra-
tuite s’il considére que la demande, ou quelque appel que
ce soit, est manifestement mal fondée.

Article 14 ter  Déclaration permettant ['utilisation d’un
test centré sur les ressources de l’enfant

1 Nonobstant les dispositions du paragraphe premier de
I’article 14 bis, un Etat peut déclarer, conformément a 1’ar-
ticle 58, qu’il fournira une assistance juridique gratuite en
ce qui concerne les demandes autres que celles faites en
vertu de I’article 10(1)(a) et (b), soumise seulement & un test
basé sur I’évaluation des moyens de I’enfant.

2 Un Etat, au moment ou il fait une telle déclaration,
doit fournir au Bureau Permanent de la Conférence de
La Haye de droit international privé les informations rela-
tives a la facon dont le test des moyens de 1’enfant sera
effectué ainsi que le critére financier qui doit étre rempli
afin de passer le test avec succes.

3 Une demande mentionnée au paragraphe premier, ad-
ressée a un Etat qui a fait une déclaration mentionnée a ce
paragraphe, devra inclure une déclaration signée par le
demandeur attestant que les moyens de I’enfant satisfont au
critére mentionné au paragraphe 2. L’Etat requis peut de-
mander de plus amples preuves des moyens de 1’enfant
seulement s’il a des motifs raisonnables de croire que les
informations fournies par le demandeur sont erronées.

4 Si I’assistance juridique la plus favorable fournie par
la loi de I’Etat requis en ce qui concerne toutes les de-
mandes présentées en vertu du chapitre III relatives aux
obligations alimentaires découlant d’une relation parent-
enfant envers un enfant sont plus favorables que celle four-
nie conformément aux paragraphes premier a 3 ci-dessus,
I’assistance juridique la plus favorable doit étre fournie.
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Article 14 quater ~ Demandes ne permettant pas de béné-

ficier des articles 14 bis ou 14 ter

Dans le cadre de toute demande faite en application de
la Convention autre que celles relevant des articles 14 bis
ou 14 ter :

(a) Doctroi d’une assistance juridique gratuite peut étre
subordonné a I’examen des ressources du demandeur ou a
I’analyse de son bien-fond¢ ;

(b) un demandeur qui, dans I’Etat d’origine, a bénéficié
d’une assistance juridique gratuite a droit, dans toute procé-
dure de reconnaissance ou d’exécution, de bénéficier, au
moins dans la méme mesure, d’une assistance juridique
gratuite telle que prévue par la loi de 1’Etat requis dans les
meémes circonstances.

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

1 Sous réserve des dispositions de cette Convention, les
procédures de reconnaissance et d’exécution sont régies par
la loi de 1’Etat requis.

2 Lorsqu’une demande de reconnaissance et d’exécution
d’une décision a été présentée par l’intermédiaire d’une
Autorité centrale conformément au chapitre III, 1’ Autorité
centrale requise :

(a) transmet promptement la décision a ’autorité compé-
tente pour déclarer la décision exécutoire ou procéder a son
enregistrement aux fins d’exécution, dans les plus brefs dé-
lais ; ou

(b) si elle est I’autorité compétente, prend promptement
elle-méme ces mesures.

3 Dans le cas d’'une demande présentée directement a
I’autorité compétente dans 1’Etat requis en vertu de 1’arti-
cle 16(5), cette autorité, dans les plus brefs délais, déclare
la décision exécutoire ou procéde a son enregistrement aux
fins d’exécution.

4 Une déclaration ou un enregistrement ne peut étre re-
fusé que pour les raisons spécifiées a article 19(a). A ce
stade, ni le demandeur ni le défendeur ne sont autorisés a
présenter d’objection.

5  Le demandeur et le défendeur recoivent dans les plus
brefs délais notification de la déclaration ou de I’enre-
gistrement, ou de leur refus, fait en vertu des paragraphes 2
et 3 et peuvent le contester ou en faire appel en fait et en
droit.

6  La contestation ou 1’appel est formé dans les 30 jours
qui suivent la notification en vertu du paragraphe 5. Si
I’auteur de la contestation ou de 1’appel ne réside pas dans
I’Etat contractant ou la déclaration ou l’enregistrement a
été fait ou refusé, la contestation ou 1’appel est formé dans
les 60 jours qui suivent la notification.

7  La contestation ou I’appel ne peut étre fondé que sur :

(a) les motifs de refus de reconnaissance et d’exécution
prévus a I’article 19 ;

(b) les bases de reconnaissance et d’exécution prévues a
I’article 17 ;

(c) lauthenticité, la véracité ou I’intégrité d’un document
transmis conformément a 1’article 21(1)(a), (b) ou (d).

8  La contestation ou I’appel formé par le défendeur peut
aussi étre fondé sur le paiement de la dette lorsque la re-
connaissance et 1’exécution n’ont été demandées que pour
les paiements échus.

9  Le demandeur et le défendeur regoivent promptement
notification de la décision résultant de la contestation ou de
I’appel.

10 Un recours subséquent n’est possible que s’il est per-
mis par la loi de 1’Etat requis.

11 Le présent article ne fait pas obstacle au recours a des
procédures plus simples ou plus rapides.

Article 20 bis  Procédure alternative pour une demande
de reconnaissance et d’exécution

1 Nonobstant I’article 20(2) a (11), un Etat peut déclarer
conformément a 1’article 58 qu’il appliquera la procédure
de reconnaissance et d’exécution prévue par cet article.

2 Lorsqu’une demande de reconnaissance et d’exécution
d’une décision a été présentée par l’intermédiaire d’une
Autorité centrale conformément au chapitre III, 1’ Autorité
centrale requise doit promptement :

(a) transmettre la décision a 1’autorité compétente qui se
prononce sur la demande de reconnaissance et d’exécution ;
ou

(b) si elle est I’autorité compétente, prend elle-méme ces
mesures.

3 Une décision de reconnaissance et d’exécution est
rendue par I’autorité compétente apres que le défendeur ait
été diment et promptement notifié de la procédure et que
chacune des parties ait eu une opportunité adéquate d’étre
entendue.

4  L’autorité compétente peut contrdler les bases de re-
connaissance et d’exécution spécifiées a article 19(a), (c) et
(d) de son propre chef et toutes les bases prévues aux ar-
ticles 17, 19(b), (e) et (f) et 20(7)(c) si elles sont soulevées
par le défendeur ou si un doute relatif a ces bases existe au
vu des documents soumis conformément a ’article 21.

5  Un refus de reconnaissance et d’exécution peut aussi
étre fondé sur le paiement de la dette lorsque la reconnais-
sance et I’exécution n’ont été demandées que pour les paie-
ments échus.

6  Tout appel, s’il est permis par la loi de I’Etat requis,
de doit pas avoir pour effet de suspendre I’exécution de la
décision, sauf circonstances exceptionnelles.

7  Toute décision prise par 1’autorité compétente en ma-
tiecre de reconnaissance et d’exécution doit étre prise
promptement.

Article 40 Recouvrement des frais
1 Le recouvrement de tous frais encourus pour 1’appli-
cation de cette Convention n’a pas de priorité sur le re-

couvrement des aliments.

2 Un Etat peut recouvrer les frais a I’encontre d’une
partie qui succombe.
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3 Pour les besoins d’une demande en vertu de 1’arti-
cle 10(1)(b) afin de recouvrer les frais d’une partie qui suc-
combe en vertu de I’article 40(2), le terme « créancier »
dans I’article 10(1) inclut un Etat.

4 Cet article ne porte pas dérogation a I’article 8.

* %k ok

Article 14 Effective access to procedures

1 The requested State shall provide applicants with ef-
fective access to procedures, including enforcement and ap-
peal procedures, arising from applications under Chapter III.

2 To provide such effective access, the requested State
shall provide free legal assistance in accordance with Arti-
cles 14, 14 bis, 14 ter and 14 quater unless paragraph 3
applies.

3 The requested State shall not be obliged to provide
such free legal assistance if and to the extent that the pro-
cedures of that State enable the applicant to make the case
without the need for such assistance, and the Central Au-
thority provides such services as are necessary free of
charge.

4  Entitlements to free legal assistance shall not be less
than those available in equivalent domestic cases.

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention.

Article 14 bis  Free legal assistance for child support ap-
plications

1 The requested State shall provide free legal assistance
in respect of all applications by a creditor under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a child under the age of 21.

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)
and (b) and the cases covered by Article 17(4) refuse free
legal assistance, if it considers that, on the merits, the ap-
plication or any appeal is manifestly unfounded.

Article 14 ter  Declaration to permit use of child-centred
means test

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications other than
under Article 10(1)(a) and (b) and the cases covered by Ar-
ticle 17(4), subject only to a test based on an assessment of
the means of the child.

2 A State shall, at the time of making such a declaration,
provide information to the Permanent Bureau of the Hague
Conference on Private International Law concerning the
manner in which the assessment of the child’s means will
be carried out, including the financial criteria which would
need to be met to satisfy the test.

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include a signed statement by the applicant
attesting that the child’s means meet the criteria referred
to in paragraph 2. The requested State may only request
further evidence of the child’s means if it has reasonable

grounds to believe that the information provided by the
applicant is inaccurate.

4 If the most favourable legal assistance provided for by
the law of the requested State in respect of applications
under Chapter III concerning maintenance obligations aris-
ing from a parent-child relationship towards a child is more
favourable than that provided for under paragraphs 1 to 3
above, thatlevel-of the most favourable legal assistance
shall be provided.

Article 14 quater  Applications not qualifying under Arti-

cle 14 bis

In the case of all applications under this Convention other
than those under Article 14 bis or Article 14 ter —

(a) the provision of free legal assistance may be made
subject to a means or a merits test;

(b) an applicant, who in the State of origin has benefited
from free legal assistance, shall be entitled, in any proceed-
ings for recognition or enforcement, to benefit, at least to
the same extent, from free legal assistance as provided for
by the law of the State addressed under the same circum-
stances.

Article 20 Procedure on an application for recognition
and enforcement

1 Subject to the provisions of the Convention, the pro-
cedures for recognition and enforcement shall be governed
by the law of the State addressed.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III, the requested Central Author-
ity shall promptly either —

(a) refer the application to the competent authority which
shall without delay declare the decision enforceable or reg-
ister the decision for enforcement; or

(b) ifitis the competent authority take such steps itself.

3 Where the application is made directly to a competent
authority in the requested State in accordance with Arti-
cle 16(5), that authority shall without delay declare the
decision enforceable or register the decision for enforce-
ment.

4 A declaration or registration may be refused only for
the reasons specified in Article 19(a). At this stage neither
the applicant nor the respondent is entitled to make any
submissions.

5  The applicant and the respondent shall be promptly
notified of the declaration or registration, or the refusal
thereof, made under paragraphs 2 and 3 and may bring a
challenge or appeal on fact and on a point of law.

6 A challenge or an appeal is to be lodged within 30 days
of notification under paragraph 5. If the contesting party is
not resident in the Contracting State in which the decla-
ration or registration was made or refused, the challenge or
appeal shall be lodged within 60 days of notification.

7 A challenge or appeal may be founded only on the fol-
lowing —
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(a) the grounds for refusing recognition and enforcement
set out in Article 19;

(b) the bases for recognition and enforcement under Arti-
cle 17;

(c) the authenticity, veracity or integrity of any document
transmitted in accordance with Article 21(1)(a), (b) or (d).

8 A challenge or an appeal by a respondent may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.

9  The applicant and the respondent shall be promptly
notified of the decision following the challenge or the ap-
peal.

10 Any further appeal, if permitted by the law of the
State addressed, shall not have the effect of staying the
enforcement of the decision.

11 In taking any decision on recognition and enforce-
ment, including any appeal, the competent authority shall
act expeditiously.

Article 20 bis  Alternative procedure on an application
for recognition and enforcement

1 Notwithstanding Article 20(2) to (11), a State may
declare in accordance with Article 58 that it will apply the
procedure for recognition and enforcement set out in this
Article.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III, the requested Central Author-
ity shall promptly either —

(a) refer the application to the competent authority which
shall decide on the request for recognition and enforce-
ment; or

(b) if it is the competent authority take such a decision
itself.

3 A decision on recognition and enforcement shall be
given by the competent authority after the respondent has
been duly and promptly notified of the proceedings and
both parties have been given an adequate opportunity to be
heard.

4  The competent authority may review the grounds for
refusing recognition and enforcement set out in Article 19(a),
(c) and (d) of its own motion and all other grounds listed in
Articles 17, 19(b), (e) and (f) and 20(7)(c) if they are raised
by the defendant or if concerns relating to those grounds
arise from the face of the documents submitted in accor-
dance with Article 21.

5 A refusal of recognition and enforcement may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.

6  Any appeal, if permitted by the law of the State ad-
dressed, shall not have the effect of staying the enforce-
ment of the decision unless there are exceptional circum-
stances.

7 In taking any decision on recognition and enforce-
ment, including any appeal, the competent authority shall
act expeditiously.

Article 40 Recovery of costs

1 Recovery of any costs incurred in the application of
this Convention shall not take precedence over the recovery
of maintenance.

2 A State may recover costs from an unsuccessful party.

3 For the purposes of an application under Article 10(1)(b)
to recover costs from an unsuccessful party in accordance
with Article 40(2), the term “creditor” in Article 10(1) shall
include a State.

4 This Article shall be without prejudice to Article 8.
No 63 — Proposal of the delegations of China and Israel
Article 2

1 Subject to the provisions of this Article, the Conven-
tion shall apply to maintenance obligations arising from a
parent-child relationship towards a person under the age of
21 [including claims for spousal support made in combina-
tion with claims for maintenance in respect of such a per-
son] or other relationship relating to a person who, by rea-
son by an impairment or sufficiency of his or her physical
faculties, is not in a position to support his or herself, and
with the exception of Chapters II and III to spousal support.

2 A Contracting State may inform the Permanent Bu-
reau in accordance with Article 51 that the application of
this Convention is limited to maintenance obligations aris-
ing from a parent-child relationship towards a child under
the age of 18.

[...] (unchanged)
Article 51
Add new paragraph 1(e):

(e) any limit on the scope of the Convention pursuant to
Article 2(2).

Rationale:

The purpose of this proposal is to provide a compromise for
States which prefer a wider scope of the Convention and
States which have difficulties about the application of the
Convention to people between the ages of 18 and 21 and vul-
nerable adults. The use of the mechanism under Article 51
will facilitate States which need to limit the scope of the
Convention.

The rest of the Article remains unchanged and a State is
free to extend the application of the Convention to a wider
range of categories of persons.
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Document de travail No 64

Working Document No 64

Distribué le mardi 20 novembre 2007

Distributed on Tuesday 20 November 2007

No 64 — Proposition du Comité de rédaction — Proposal
of the Drafting Committee

Amendements rédactionnels relatifs au Document de travail
No 62 :

Article 14 Acces effectif aux procédures

1 L’Etat requis assure aux demandeurs un accés effectif
aux procédures, y compris dans le cadre des procédures
d’exécution et d’ appel qui découlent des demandes présen—
tées—conformément prévues au chapitre I1I.

2 Pour assurer un tel accés effectif, I’Etat requis deit
fournits une assistance juridique gratuite conformément aux
articles 14, 14 bis, 14 ter et 14 quater a moins que le para-
graphe 3 s’applique.

3 L’Etat requis n’est pas tenu de fournir une telle assis-
tance juridique gratuite si et dans la mesure ou les procé-
dures de cet Etat permettent au demandeur d’agir sans avoir
besoin d’une telle assistance et que 1’ Autorité centrale four-
nit gratuitement les services nécessaires.

4 Les condltlons d’acces a I’assistance juridique gratuite
ne doivent pas étre plus restrictives que
celles fixées dans les affaires internes équivalentes.

5 Aucune caution ni aucun dépo6t, sous quelque dénomi-
nation que ce soit, ne peut étre imposé pour garantir le
paiement des frais et dépens dans les procédures introduites
en vertu de la Convention.

Article 14 bis  Assistance juridique gratuite pour les de-
mandes d’aliments relatives destinés aux
enfants

1 L’Etat requis deit fournitr une Fassistance juridique
gratuite auregard-de pour toutes les demandes relatives aux
obligations alimentaires découlant d’une relation parent-
enfant envers une personne agée de moins de 21 ans pré-
sentées par un créancier en vertu du chapitre I11.

2 Nonobstant le paragraphe premier, I’Etat requis peut,
en ce qui a trait aux demandes autres que celles wisées pré-
vues a I’article 10(1)(a) et (b) et tes aux affaires couvertes
par D’article 17(4) refuser I’octroi d’une assistance juridique
gratuite s’il considére que la demande, ou quelque appel
que ce soit, est manifestement mal fondée.

Article 14 ter  Déclaration permettant Futitisation—d un
test—centré—sur—es un _examen limité aux

ressources de |’enfant

1 Nonobstant les dispositions du paragraphe premler de
’article 14 bis, un Etat peut déclarer, conformément a 1’ar-
ticle 58, qu’il fourmra une assistance juridique gratuite en
ce qui concernetes a trait aux demandes autres que celles
faites—en—vertt prévues a l’article 10(1)(a) et (b) et aux af-
faires couvertes par ’article 17(4), seumisesenlementaun
test—basé sur le seul fondement d’une Févaluation des
meyens ressources de 1’enfant.

2 Un Etat, au moment ou il fait une telle déclaration,
doit fournitr au Bureau Permanent de la Conférence de
La Haye de droit international privé les informations rela-
tives a la facon dont le—test |’évaluation des meyens res-
sources de I’enfant sera effectué ainsi que le-eritére les con-
ditions financieéres qui doivent étre remplies afin-de-passer
letest-aveesueees.

3 Une demande mentionnée au paragraphe premier,
adressée a un Etat qui a fait une déclaration mentionnée a
ce paragraphe, devra inclure une déclaration signée par
le demandeur attestant que les meyens ressources de 1’en-
fant satisfont aux eritére conditions mentionnées au para-
graphe 2. L’Etat requis ne peut demander de—plas—amples
des preuves additionnelles des meyens ressources de 1’en-
fant sealement que s’il a des motifs raisonnables de croire
que les informations fournies par le demandeur sont erro-
nées.

4 Si I’assistance juridique la plus favorable fournie par
la loi de I’Etat requis en ce qui concerne teutes les de-
mandes présentées en vertu du chapitre III relatives aux
obligations alimentaires découlant d’une relation parent-
enfant envers un enfant sent est plus favorables que celle
fournie conformément aux paragraphes 1 a 3—ei-dessus,
I’assistance juridique la plus favorable doit étre fournie.
Article 14 quater ~ Demandes ne permettant pas de béné-
ficier des articles 14 bis ou 14 ter

Dansle-cadre-de-toute Pour les demandes faite présentées
en application de la Convention
qui ne relévent pas des articles 14 bis ou 14 ter :

(a) Doctroi d’une assistance juridique gratuite peut étre
subordonné a I’examen des ressources du demandeur ou a
I’analyse de son bien-fondé ;

(b) un demandeur qui, dans 1’Etat d’origine, a bénéficié
d’une assistance juridique gratuite, bénéficie, a-droit; dans
toute procédure de reconnaissance ou d’exécution, de-béné-
ficter,—au—moins—dans—ta—méme—mesure; d’une assistance
Jurldlque gratuite au _moins équivalente a celle %el-}%q&e
prévue par la loi de I’Etat requis dans les mémes circons-
tances.

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

1 Sous réserve des dispositions de la eette Convention,
les procédures de reconnaissance et d’exécution sont régies
par la loi de I’Etat requis.

2 Lorsqu’une demande de reconnaissance et d’exécution
d’une décision a été présentée par l’intermédiaire d’une
Autorité centrale conformément au chapitre III, 1’ Autorité
centrale requise doit promptement :
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(a) transmettre promptement la décision a 1’autorité com-
pétente qui doit sans retard peur déclarer la décision exécu-
toire ou procéder a son enregistrement aux fins d’exécu-

tion;-danstesplas-brefs-délais ; ou

(b) si elle est I’autorité compétente, prendre promptement
elle-méme ces mesures.

3 Dansle—eas—d’une Lorsque la demande est présentée
directement a 1’autorité compétente dans 1’Etat requis en
vertu de I’article 16(5), cette autorité;—danstes—plas—brefs
délais; déclare sans retard la décision exécutoire ou procede
a son enregistrement aux fins d’exécution.

4  Une déclaration ou un enregistrement ne peut étre
refusé que pour les raisons spéeifiées énoncées a arti-
cle 19(a). A ce stade, ni le demandeur ni le défendeur ne
sont autorisés a présenter d’objection.

La déclaration ou 1’enregistrement fait en application des
paragraphes 2 et 3, ou leur refus, est notifié promptement
au demandeur et au défendeur qui peuvent le contester ou
faire appel en fait et en droit.

6  La contestation ou I’appel est formé dans les 30 jours
qui suivent la notification en vertu du paragraphe 5. Si
I’auteur de la contestation ou de 1’appel ne réside pas dans
I’Etat contractant ou la déclaration ou I’enregistrement a
¢été fait ou refusé, la contestation ou 1’appel est formé dans
les 60 jours qui suivent la notification.

7  La contestation ou 1’appel ne peut étre fondé que sur :

(a) les motifs de refus de reconnaissance et d’exécution
prévus a ’article 19 ;

(b) les bases de reconnaissance et d’exécution prévues a
I’article 17 ;

(c) TDauthenticité, la véracité ou I’intégrité d’un document
transmis conformément a 1’article 21(1)(a), (b) ou (d)_ou

21(3)(b).

8  La contestation ou I’appel formé par le défendeur peut
aussi étre fond¢ sur le paiement de la dette lorsque dans la
mesure ou la reconnaissance et 1’exécution aent—été—de-

mandées-que-ponr concernent les paiements échus.

9 . .
.;Le .dEH}aﬂdEHi, otle derfeﬂleleuf ¥I8§Sl=8ﬂl': promptement

Fappel La décision sur la contestation ou 1’appel est

promptement notifiée au demandeur et au défendeur.

10 Un recours subséquent n’est possible que s’il est per-
mis par la loi de I’Etat requis. La suspension de 1’exécution
n’est pas possible a ce stade'.

11 Le présent article ne fait pas obstacle au recours a des
procédures plus simples ou plus rapides.

I Si cette formulation est retenue un amendement subséquent a 1’art. 28(1) sera
nécessaire comme suit : « Sous réserve des dispositions du présent chapitre et du
chapitre V [...] ».

Article 20 bis  Procédure alternative pour une demande

de reconnaissance et d’exécution

1 Nonobstant I’article 20(2) a (11), un Etat peut déclarer
conformément a 1’article 58 qu’il appliquera la procédure
de reconnaissance et d’exécution prévue par cet article.

2 Lorsqu’une demande de reconnaissance et d’exécution
d’une décision a été présentée par l’intermédiaire d’une
Autorité centrale conformément au chapitre III, 1’ Autorité
centrale requise doit promptement :

(a) transmettre la décision a 1’autorité compétente qui se
prononce sur la demande de reconnaissance et d’exécution ;
ou

(b) si elle est I’autorité compétente, prend elle-méme ces
mesures.

3 Une décision de reconnaissance et d’exécution est
rendue par I’autorité compétente apres que le défendeur ait
été diment et promptement notifié de la procédure et que
chacune des parties ait eu une opportunité adéquate d’étre
entendue.

4  L’autorité compétente peut contrdler les bases de re-
connaissance et d’exécution spécifiées a article 19(a), (c)
et (d) de son propre chef et toutes les bases prévues aux ar-
ticles 17, 19(b), (e) et (f) et 20(7)(c) si elles sont soulevées
par le défendeur ou si un doute relatif a ces bases existe au
vu des documents soumis conformément a ’article 21.

5  Un refus de reconnaissance et d’exécution peut aussi
étre fond¢ sur le paiement de la dette lorsque dans la me-
sure ou la reconnaissance et I’exécution nent-été—deman-
dées ne concernent que peur les paiements échus.

6  Tout appel, s’il est permis par la loi de I’Etat requis,
de ne doit pas avoir pour effet de suspendre I’exécution de
la décision, sauf circonstances exceptionnelles.

7  Teute-déeisionprise—par1iL’autorité compétente pour

rendre une décision en matiére de reconnaissance et d’exé-

cution doit agir de fagon expéditive étre-prise-promptement.

Article 40 Recouvrement des frais

1 Le recouvrement de tous frais encourus pour 1’appli-
cation de cette Convention n’a pas de priorité sur le recou-
vrement des aliments.

2 Un Etat peut recouvrer les frais a I’encontre d’une

partie qui-stecombe perdante.

3 Pour les besoins d’une demande en—vertu-de prévue a
I’article 10(1)(b) afin de recouvrer les frais a 1’encontre

d’une partie qa-l—sueeembe perdante en vertu de 1’arti-
cle 40(2), le terme « créancier » dans I’article 10(1) inclut

un Etat.

4 Cet article ne porte pas dérogation a I’article 8.

* %k ok

11-38 Doc.trav./Work.Doc. No 64

Doc.trav./Work.Doc. No 64



Drafting amendments arising from Working Document
No 62:

Article 14 Effective access to procedures

1 The requested State shall provide applicants with ef-
fective access to procedures, including enforcement and ap-
peal procedures, arising from applications under Chapter III.

2 To provide such effective access, the requested State
shall provide free legal assistance in accordance with Arti-
cles 14, 14 bis, 14 ter and 14 quater unless paragraph 3
applies.

3 The requested State shall not be obliged to provide
such free legal assistance if and to the extent that the pro-
cedures of that State enable the applicant to make the case
without the need for such assistance, and the Central Au-
thority provides such services as are necessary free of
charge.

4  Entitlements to free legal assistance shall not be less
than those available in equivalent domestic cases.

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention.

Article 14 bis  Free legal assistance for child support ap-
plications

1 The requested State shall provide free legal assistance
in respect of all applications by a creditor under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a ehild person under the age
of 21.

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)
and (b) and the cases covered by Article 17(4) refuse free
legal assistance, if it considers that, on the merits, the ap-
plication or any appeal is manifestly unfounded.

Article 14 ter  Declaration to permit use of child-centred
means test

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications other
than under Article 10(1)(a) and (b) and the cases covered
by Article 17(4), subject only to a test based on an assess-
ment of the means of the child.

2 A State shall, at the time of making such a declaration,
provide information to the Permanent Bureau of the Hague
Conference on Private International Law concerning the
manner in which the assessment of the child’s means will
be carried out, including the financial criteria which would
need to be met to satisfy the test.

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include a signed statement by the applicant
attesting that the child’s means meet the criteria referred to
in paragraph 2. The requested State may only request fur-
ther evidence of the child’s means if it has reasonable
grounds to believe that the information provided by the
applicant is inaccurate.

4 If the most favourable legal assistance provided for by
the law of the requested State in respect of applications

under Chapter III concerning maintenance obligations aris-
ing from a parent-child relationship towards a child is more
favourable than that provided for under paragraphs 1 to 3
abeve, the most favourable legal assistance shall be pro-
vided.

Article 14 quater  Applications not qualifying under Arti-
cle 14 bis

In the case of all applications under this Convention other
than those under Article 14 bis or Article 14 ter —

(a) the provision of free legal assistance may be made
subject to a means or a merits test;

(b) an applicant, who in the State of origin has benefited
from free legal assistance, shall be entitled, in any proceed-
ings for recognition or enforcement, to benefit, at least to
the same extent, from free legal assistance as provided for
by the law of the State addressed under the same circum-
stances.

Article 20 Procedure on an application for recognition
and enforcement

1 Subject to the provisions of the Convention, the pro-
cedures for recognition and enforcement shall be governed
by the law of the State addressed.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III, the requested Central Author-
ity shall promptly either —

(a) refer the application to the competent authority which
shall without delay declare the decision enforceable or reg-
ister the decision for enforcement; or

(b) if it is the competent authority take such steps itself.

3 Where the applieation request is made directly to a
competent authority in the requested State addressed in
accordance with Article 16(5), that authority shall without
delay declare the decision enforceable or register the deci-
sion for enforcement.

4 A declaration or registration may be refused only for
the reasons specified in Article 19(a). At this stage neither
the applicant nor the respondent is entitled to make any
submissions.

5  The applicant and the respondent shall be promptly
notified of the declaration or registration, or the refusal
thereof, made under paragraphs 2 and 3 and may bring a
challenge or appeal on fact and on a point of law.

6 A challenge or an appeal is to be lodged within 30 days
of notification under paragraph 5. If the contesting party is
not resident in the Contracting State in which the declara-
tion or registration was made or refused, the challenge or
appeal shall be lodged within 60 days of notification.

7 A challenge or appeal may be founded only on the fol-
lowing —

(a) the grounds for refusing recognition and enforcement
set out in Article 19;

(b) the bases for recognition and enforcement under Arti-
cle 17;
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(c) the authenticity, veracity or integrity of any document
transmitted in accordance with Article 21(1)(a), (b) or (d)

or 21(3)(b).

8 A challenge or an appeal by a respondent may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.

9  The applicant and the respondent shall be promptly
notified of the decision following the challenge or the ap-
peal.

10  AnyfFurther appeal is possible only; if permitted by
the law of the State addressed;. No shall-nethave-the-effeet

of staying—the of enforcement shall be possible efthe-deei-
ston at this stage.!

11 In taking any decision on recognition and enforce-
ment, including any appeal, the competent authority shall
act expeditiously.

Article 20 bis  Alternative procedure on an application
for recognition and enforcement

1 Notwithstanding Article 20(2) to (11), a State may
declare in accordance with Article 58 that it will apply the
procedure for recognition and enforcement set out in this
Article.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III, the requested Central Author-
ity shall promptly either —

(a) refer the application to the competent authority which
shall decide on the request for recognition and enforce-
ment; or

(b) if it is the competent authority take such a decision
itself.

3 A decision on recognition and enforcement shall be
given by the competent authority after the respondent has
been duly and promptly notified of the proceedings and both
parties have been given an adequate opportunity to be
heard.

4 The competent authority may review the grounds for re-
fusing recognition and enforcement set out in Article 19(a),
(c) and (d) of its own motion and all other grounds listed in
Articles 17, 19(b), (e) and (f) and 20(7)(c) if they are raised
by the defendant or if concerns relating to those grounds arise
from the face of the documents submitted in accordance
with Article 21.

5 A refusal of recognition and enforcement may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.

6  Any appeal, if permitted by the law of the State ad-
dressed, shall not have the effect of staying the enforce-
ment of the decision unless there are exceptional circum-
stances.

I If this wording is adopted a consequential amendment to Art. 28(1) will be
necessary as follows: “Subject to the provisions of this Chapter and Chapter V

7 In taking any decision on recognition and enforce-
ment, including any appeal, the competent authority shall
act expeditiously.

Article 40 Recovery of costs

1 Recovery of any costs incurred in the application of
this Convention shall not take precedence over the recovery
of maintenance.

2 A State may recover costs from an unsuccessful party.

3 For the purposes of an application under Article 10(1)(b)
to recover costs from an unsuccessful party in accordance
with Article 40(2), the term “creditor” in Article 10(1) shall

include a State.

4 This Article shall be without prejudice to Article 8.
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No 65 — Proposition du Comité de rédaction

PROJET DE CONVENTION SUR LE RECOUVREMENT
INTERNATIONAL DES ALIMENTS DESTINES AUX EN-
FANTS ET A D’AUTRES MEMBRES DE LA FAMILLE

PREAMBULE
Les Etats signataires de la présente Convention,

[Désireux d’améliorer la coopération entre les Etats en ma-
tiére de recouvrement international des aliments destinés aux
enfants et a d’autres membres de la famille,

Conscients de la nécessité de disposer de procédures pro-
duisant des résultats et qui soient accessibles, rapides, effi-
caces, économiques, équitables et adaptées a diverses situa-
tions,

Souhaitant s’inspirer des meilleures solutions des Conven-
tions de La Haye existantes, ainsi que d’autres instruments
internationaux, notamment la Convention sur le recouvre-
ment des aliments a [’étranger du 20 juin 1956, établie par
les Nations Unies,

Cherchant a tirer parti des avancées technologiques et a
créer un systéme souple et susceptible de s’adapter aux
nouveaux besoins et aux opportunités offertes par les tech-
nologies et leurs évolutions,

Rappelant que, en application des articles 3 et 27 de la
Convention relative aux droits de I’enfant du 20 novembre
1989, établie par les Nations Unies,

—  Dintérét supérieur de I’enfant doit étre une consi-
dération primordiale dans toutes les décisions concernant
les enfants,

—  tout enfant a droit a un niveau de vie suffisant pour
permettre son développement physique, mental, spirituel,
moral et social,

— il incombe au premier chef aux parents ou autres per-
sonnes ayant la charge de I’enfant d’assurer, dans la limite
de leurs possibilités et de leurs moyens financiers, les con-
ditions de vie nécessaires au développement de I’enfant,

— les Etats parties devraient prendre toutes les mesures
appropriées, notamment la conclusion d’accords interna-
tionaux, en vue d’assurer le recouvrement des aliments
destinés aux enfants auprés de leurs parents ou d’autres
personnes ayant une responsabilité a leur égard, en particu-
lier lorsque ces personnes vivent dans un territoire autre
que celui de I’enfant,

No 65 — Proposal of the Drafting Committee

DRAFT CONVENTION ON THE INTERNATIONAL RE-
COVERY OF CHILD SUPPORT AND OTHER FORMS OF
FAMILY MAINTENANCE

PREAMBLE
The States signatory to the present Convention,

[Desiring to improve co-operation among States for the
international recovery of child support and other forms of
family maintenance,

Aware of the need for procedures which produce results
and are accessible, prompt, efficient, cost-effective, respon-
sive, and fair,

Wishing to build upon the best features of existing Hague
Conventions and other international instruments, in par-
ticular the United Nations Convention on the Recovery
Abroad of Maintenance of 20 June 1956,

Seeking to take advantage of advances in technologies and
to create a flexible system which can continue to evolve as
needs change and further advances in technology create
new opportunities,

Recalling that, in accordance with Articles 3 and 27 of the
United Nations Convention on the Rights of the Child of
20 November 1989,

— in all actions concerning children the best interests of
the child shall be a primary consideration,

—  every child has a right to a standard of living adequate
for the child’s physical, mental, spiritual, moral and social
development,

—  the parent(s) or others responsible for the child have
the primary responsibility to secure, within their abilities
and financial capacities, the conditions of living necessary
for the child’s development, and

—  States Parties should take all appropriate measures,
including the conclusion of international agreements, to
secure the recovery of maintenance for the child from the
parent(s) or other responsible persons, in particular where
such persons live in a State different from that of the child,
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Ont résolu de conclure la présente Convention, et sont con-
venus des dispositions suivantes :]

CHAPITRE PREMIER — OBJET, CHAMP D’APPLICATION
ET DEFINITIONS
Article premier  Objet

La présente Convention a pour objet d’assurer I’efficacité

du recouvrement international des aliments destinés aux en-
fants et a d’autres membres de la famille, en particulier en :

(a) établissant un systéme complet de coopération entre les
autorités des Etats contractants ;

(b) permettant de présenter des demandes en vue d’obte-
nir des décisions en matiére d’aliments ;

(c) assurant la reconnaissance et I’exécution des décisions
en matiere d’aliments ; et

(d) requérant des mesures efficaces en vue de 1’exécution
rapide des décisions en matic¢re d’aliments.

Article 2 Champ d’application

1 La présente Convention s’applique aux obligations ali-
mentaires découlant d’une relation parent-enfant a I’égard
d’une personne de moins de 21 ans [y compris aux de-
mandes d’aliments entre époux et ex-époux concomitantes
aux demandes d’aliments envers une telle personne] et, a
I’exception des chapitres II et III, aux obligations alimen-
taires entre époux et ex-époux.

2 Tout Etat contractant peut, conformément a 1’article 58,
déclarer qu’il étendra 1’application de tout ou partie de la
Convention a telle ou telle obligation alimentaire découlant
de relations de famille, de filiation, de mariage ou d’alli-
ance. Une telle déclaration ne crée d’obligation entre deux
Etats contractants que dans la mesure ou leurs déclarations
recouvrent les mémes obligations alimentaires et les mémes
parties de la Convention.

3 Les dispositions de la présente Convention s’appli-
quent aux enfants indépendamment de la situation matri-
moniale des parents.

Article 3 Définitions

Aux fins de la présente Convention :

(a) «créancier » désigne une personne a qui des aliments
sont dus ou allégués étre dus ;

(b) « débiteur » désigne une personne qui doit ou de qui
on réclame des aliments ;

(c) «assistance juridique » désigne 1’assistance nécessaire
pour mettre les demandeurs en mesure de connaitre et de
faire valoir leurs droits et pour garantir que leurs demandes
seront traitées de fagcon compléte et efficace dans 1’Etat re-
quis[. Une telle assistance peut étre fournie notamment au
moyen de conseils juridiques, d’une assistance lorsqu’une
affaire est portée devant une autorité, d’une représentation
en justice et de I’exonération des frais de procédure] ;

(d) «accord par écrit » désigne un accord consigné sur
tout support dont le contenu est accessible pour étre consul-
té ultérieurement ;

Have resolved to conclude this Convention and have agreed
upon the following provisions —]

CHAPTER I — OBJECT, SCOPE AND DEFINITIONS

Article 1 Object

The object of the present Convention is to ensure the effec-
tive international recovery of child support and other forms
of family maintenance in particular by —

(a) establishing a comprehensive system of co-operation
between the authorities of the Contracting States;

(b) making available applications for the establishment of
maintenance decisions;

(¢) providing for the recognition and enforcement of
maintenance decisions; and

(d) requiring effective measures for the prompt enforce-
ment of maintenance decisions.

Article 2 Scope

1 This Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a per-
son under the age of 21 [including claims for spousal sup-
port made in combination with claims for maintenance in
respect of such a person] and, with the exception of Chap-
ters II and III, to spousal support.

2 Any Contracting State may declare in accordance with
Article 58 that it will extend the application of the whole or
any part of the Convention to any maintenance obligation
arising from a family relationship, parentage, marriage or
affinity. Any such declaration shall give rise to obligations
between two Contracting States only in so far as their dec-
larations cover the same maintenance obligations and parts
of the Convention.

3 The provisions of this Convention shall apply to chil-
dren regardless of the marital status of the parents.

Article 3 Definitions

For the purposes of this Convention —

(a) “creditor” means an individual to whom maintenance
is owed or is alleged to be owed;

(b) “debtor” means an individual who owes or who is
alleged to owe maintenance;

(c) “legal assistance” means the assistance necessary to
enable applicants to know and assert their rights and to
ensure that applications are fully and effectively dealt with
in the requested State[. The means of providing such assis-
tance may include legal advice, assistance in bringing a
case before an authority, legal representation and exemp-
tion from costs of proceedings];

(d) “agreement in writing” means an agreement recorded
in any medium the information contained in which is acces-
sible so as to be usable for subsequent reference;
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(e) «convention en matiére d’obligations alimentaires »
désigne un accord par écrit relatif au paiement d’aliments
qui :

(i) a été dressé ou enregistré formellement en tant
que acte authentique par une autorité compétente ;
ou

(ii) a été authentifié ou enregistré par une autorité com-
pétente, conclu avec elle ou déposé aupres d’elle,

et peut faire I’objet d’un contrdle et d’une modification par
une autorité compétente d’un Etat contractant.

CHAPITRE Il — COOPERATION ADMINISTRATIVE

Article 4 Désignation des Autorités centrales

1 Chaque Etat contractant désigne une Autorité centrale
chargée de satisfaire aux obligations qui lui sont imposées
par la Convention.

2 Un Etat fédéral, un Etat dans lequel plusieurs sys-
témes de droit sont en vigueur ou un Etat ayant des unités
territoriales autonomes, est libre de désigner plus d’une Au-
torité centrale et doit spécifier I’étendue territoriale ou per-
sonnelle de leurs fonctions. L’Etat qui fait usage de cette
faculté désigne 1’ Autorité centrale & laquelle toute commu-
nication peut étre adressée en vue de sa transmission a
I’ Autorité centrale compétente au sein de cet Etat.

3 Au moment du dépdt de I’instrument de ratification ou
d’adhésion ou d’une déclaration faite conformément a 1’ar-
ticle 56, chaque Etat contractant informe le Bureau Perma-
nent de la Conférence de La Haye de droit international
privé de la désignation de I’ Autorité centrale ou des Autori-
tés centrales ainsi que de leurs coordonnées et, le cas éché-
ant, de I’étendue de leurs fonctions visées au paragraphe 2.
En cas de changement, les Etats contractants en informent
aussitot le Bureau Permanent.

Article 5 Fonctions générales des Autorités centrales

Les Autorités centrales doivent :

(a) coopérer entre elles et promouvoir la coopération
entre les autorités compétentes de leur Etat pour réaliser les
objectifs de la Convention ;

(b) rechercher, dans la mesure du possible, des solutions
aux difficultés pouvant survenir dans le cadre de 1’appli-
cation de la Convention.

Article 6 Fonctions spécifiques des Autorités centrales

1 Les Autorités centrales fournissent une assistance re-
lative aux demandes visées au chapitre III, notamment en :

(a) transmettant et recevant ces demandes ;

(b) introduisant ou facilitant I’introduction de procédures
relatives a ces demandes.

2 Relativement a ces demandes, elles prennent toutes les
mesures appropriées pour :

(a) accorder ou faciliter I’octroi d’une assistance juri-
dique, lorsque les circonstances I’exigent ;

(e) “maintenance arrangement” means an agreement in
writing relating to the payment of maintenance which —

(i) has been formally drawn up or registered as an au-
thentic instrument by a competent authority; or

(ii) has been authenticated by, or concluded, regis-
tered or filed with a competent authority,

and may be the subject of review and modification by a
competent authority.

CHAPTER II — ADMINISTRATIVE CO-OPERATION

Article 4 Designation of Central Authorities

1 A Contracting State shall designate a Central Authori-
ty to discharge the duties that are imposed by the Conven-
tion on such an authority.

2 Federal States, States with more than one system of
law or States having autonomous territorial units shall be
free to appoint more than one Central Authority and shall
specify the territorial or personal extent of their functions.
Where a State has appointed more than one Central Author-
ity, it shall designate the Central Authority to which any
communication may be addressed for transmission to the
appropriate Central Authority within that State.

3 The designation of the Central Authority or Central
Authorities, their contact details, and where appropriate the
extent of their functions as specified in paragraph 2, shall
be communicated by a Contracting State to the Permanent
Bureau of the Hague Conference on Private International
Law at the time when the instrument of ratification or ac-
cession is deposited or when a declaration is submitted in ac-
cordance with Article 56. Contracting States shall promptly
inform the Permanent Bureau of any changes.

Article 5 General functions of Central Authorities

Central Authorities shall —

(a) co-operate with each other and promote co-operation
amongst the competent authorities in their States to achieve
the purposes of the Convention;

(b) seek as far as possible solutions to difficulties which

arise in the application of the Convention.

Article 6 Specific functions of Central Authorities

1 Central Authorities shall provide assistance in relation
to applications under Chapter III. In particular they shall —

(a) transmit and receive such applications;

(b) initiate, or facilitate the institution of, proceedings in
respect of such applications.

2 In relation to such applications they shall take all ap-
propriate measures —

(a) where the circumstances require, to provide or facili-
tate the provision of legal assistance;
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(b) aider a localiser le débiteur ou le créancier ;

(c) faciliter la recherche des informations pertinentes
relatives aux revenus et, si nécessaire, au patrimoine du dé-
biteur ou du créancier, y compris la localisation des biens ;

(d) encourager le réglement amiable des différends afin
d’obtenir un paiement volontaire des aliments, lorsque cela
s’avére approprié par le recours a la médiation, a la conci-
liation ou a d’autres modes analogues ;

(e) faciliter I’exécution continue des décisions en matiére
d’aliments, y compris les arrérages ;

(f) faciliter le recouvrement et le virement rapide des
paiements d’aliments ;

(g) faciliter I’obtention d’éléments de preuve documen-
taire ou autre ;

(h) fournir une assistance pour établir la filiation lorsque
cela est nécessaire pour le recouvrement d’aliments ;

[(i) introduire ou faciliter 1’introduction de procédures
afin d’obtenir toute mesure nécessaire et provisoire a carac-
tére territorial et ayant pour but de garantir 1’aboutissement
d’une demande pendante d’aliments ;]

(j) faciliter la signification et la notification des actes.

3 Les fonctions conférées a 1’ Autorité centrale en vertu
du présent article peuvent €tre exercées, dans la mesure
prévue par la loi de 1’Etat concerné, par des organismes
publics, ou d’autres organismes soumis au contrdle des
autorités compétentes de cet Etat. La désignation de tout
organisme public ou autre organisme, ainsi que ses coor-
données et I’étendue de ses fonctions sont communiquées
par I’Etat contractant au Bureau Permanent de la Confé-
rence de La Haye de droit international privé. En cas de
changement, les Etats contractants en informent aussitot le
Bureau Permanent.

4  Le présent article et 1’article 7 ne peuvent en aucun
cas étre interprétés comme imposant a une Autorité centrale
I’obligation d’exercer des attributions qui relévent exclu-
sivement des autorités judiciaires selon la loi de 1’Etat re-
quis.
Article 7 Requétes de mesures spécifiques

1 Une Autorité centrale peut, sur requéte motivée, de-
mander a une autre Autorité centrale de prendre les mesures
spécifiques appropriées prévues a 1’article 6(2)(b), (¢), [(g),
(h), (i) et (j)] lorsque aucune demande prévue a ’article 10
n’est pendante. L’Autorité centrale requise prend les me-
sures s’avérant appropriées si elle considére qu’elles sont
nécessaires pour aider un demandeur potentiel a présenter
une demande prévue a I’article 10 ou a déterminer si une
telle demande doit étre introduite.

[2 Une Autorité centrale peut également prendre des
mesures spécifiques, a la requéte d’une autre Autorité cen-
trale, dans une affaire de recouvrement d’aliments pendante
dans I’Etat requérant et comportant un ¢élément d’extra-
néité.]

(b) to help locate the debtor or the creditor;

(c) to help obtain relevant information concerning the
income and, if necessary, other financial circumstances of
the debtor or creditor, including the location of assets;

(d) to encourage amicable solutions with a view to obtain-
ing voluntary payment of maintenance, where suitable by
use of mediation, conciliation or similar processes;

(e) to facilitate the ongoing enforcement of maintenance
decisions including any arrears;

(f) to facilitate the collection and expeditious transfer of
maintenance payments;

(g) to facilitate the obtaining of documentary or other
evidence;

(h) to provide assistance in establishing parentage where
necessary for the recovery of maintenance;

[(i) to initiate or facilitate the institution of proceedings to
obtain any necessary provisional measures that are terri-
torial in nature and the purpose of which is to secure the
outcome of a pending maintenance application;]

(j) to facilitate service of documents.

3 The functions of the Central Authority under this Ar-
ticle may, to the extent permitted under the law of that
State, be performed by public bodies, or other bodies sub-
ject to the supervision of the competent authorities of that
State. The designation of any such public bodies or other
bodies as well as their contact details and the extent of their
functions shall be communicated by a Contracting State to
the Permanent Bureau of the Hague Conference on Private
International Law. Contracting States shall promptly inform
the Permanent Bureau of any changes.

4 Nothing in this Article or Article 7 shall be interpreted
as imposing an obligation on a Central Authority to exer-
cise powers that can be exercised only by judicial authori-
ties under the law of the requested State.

Article 7 Requests for specific measures

1 A Central Authority may make a request, supported by
reasons, to another Central Authority to take appropriate
specific measures under Article 6(2)(b), (¢), [(g), (h), (1)
and (j)] when no application under Article 10 is pending.
The requested Central Authority shall take such measures
as are appropriate if satisfied that they are necessary to
assist a potential applicant in making an application under
Article 10 or in determining whether such an application
should be initiated.

[2 A Central Authority may also take specific measures
on the request of another Central Authority in relation to a
case having an international element concerning the recov-
ery of maintenance pending in the requesting State.]
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Article 8 Frais de I’Autorité centrale
1 Chaque Autorité centrale prend en charge ses propres
frais découlant de I’application de la Convention.

2 Les Autorités centrales ne peuvent mettre aucuns frais
a la charge du demandeur pour les services qu’elles four-
nissent en vertu de la Convention sauf s’il s’agit de frais
exceptionnels découlant d’une requéte de mesures spéci-
fiques prévue a ’article 7.

3. L’Autorité centrale requise ne peut pas recouvrer les
frais exceptionnels mentionnés au paragraphe 2 sans avoir
obtenu 1’accord préalable du demandeur sur la fourniture de
tels services a un tel cofit.

CHAPITRE III — DEMANDES PAR L’INTERMEDIAIRE
DES AUTORITES CENTRALES

Article 9 Demande par [’intermédiaire des Autorités
centrales

Toute demande prévue au présent chapitre est transmise a
I’Autorité centrale de I’Etat requis par I’intermédiaire de
I’ Autorité centrale de 1’Etat contractant dans lequel réside
le demandeur. Aux fins de la présente disposition, la rési-
dence exclut la simple présence.

Article 10 Demandes disponibles

1 Dans un Etat requérant, les catégories de demandes
suivantes doivent pouvoir étre présentées par un créancier
qui poursuit le recouvrement d’aliments en vertu de la pré-
sente Convention :

(a) reconnaissance ou reconnaissance et exécution d’une
décision ;

(b) exécution d’une décision rendue ou reconnue dans
I’Etat requis ;

(c) obtention d’une décision dans I’Etat requis lorsqu’il
n’existe aucune décision, y compris 1’établissement de la
filiation si nécessaire ;

(d) obtention d’une décision dans ’Etat requis lorsque la
reconnaissance et I’exécution d’une décision n’est pas pos-
sible ou est refusée en raison de 1’absence d’une base de
reconnaissance et d’exécution prévue a 1’article 17 ou sur le
fondement de I’article 19(b) ou (e) ;

(e) modification d’une décision rendue dans I’Etat re-
quis ;

(f) modification d’une décision ayant été rendue dans un
Etat autre que 1’Etat requis.

2 Dans un Etat requérant, les catégories de demandes
suivantes doivent pouvoir étre présentées par un débiteur a
I’encontre duquel existe une décision en matiére
d’aliments :

[(a) reconnaissance d’une décision ;]

(b) modification d’une décision rendue dans I’Etat re-
quis ;

(c) modification d’une décision ayant été rendue dans un
Etat autre que 1’Etat requis.

Article 8 Central Authority costs
1 Each Central Authority shall bear its own costs in
applying this Convention.

2 Central Authorities may not impose any charge on an
applicant for the provision of their services under the Con-
vention save for exceptional costs arising from a request for
a specific measure under Article 7.

3 The requested Central Authority may not recover the
costs of the services referred to in paragraph 2, without the
prior consent of the applicant to the provision of such ser-
vices at such cost.

CHAPTER III —
AUTHORITIES

APPLICATIONS THROUGH CENTRAL

Article 9 Application through Central Authorities

An application under this Chapter shall be made through
the Central Authority of the Contracting State in which the
applicant resides to the Central Authority of the requested
State. For the purpose of this provision, residence excludes
mere presence.

Article 10 Available applications

1 The following categories of application shall be avail-
able to a creditor in a requesting State seeking to recover
maintenance under this Convention —

(a) recognition or recognition and enforcement of a deci-
sion;

(b) enforcement of a decision made or recognised in the
requested State;

(c) establishment of a decision in the requested State
where there is no existing decision, including where neces-
sary the establishment of parentage;

(d) establishment of a decision in the requested State
where recognition and enforcement of a decision is not
possible or is refused because of the lack of a basis for
recognition and enforcement under Article 17 or on the
grounds specified in Article 19(b) or (e);

(e) modification of a decision made in the requested
State;

(f) modification of a decision made in a State other than
the requested State.

2 The following categories of application shall be avail-
able to a debtor in a requesting State against whom there is
an existing maintenance decision —

[(a) recognition of a decision;]

(b) modification of a decision made in the requested
State;

(c) modification of a decision made in a State other than
the requested State.
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3 Sauf disposition contraire de la Convention, les de-
mandes prévues aux paragraphes premier et 2 sont traitées
conformément au droit de 1’Etat requis et, dans le cas des
demandes prévues aux paragraphes premier (c) a (f) et 2[(b)
et (c)], sont soumises aux regles de compétence applicables
dans cet Etat.
Article 11 Contenu de la demande

1 Toute demande prévue a I’article 10 comporte au
moins :

(a) une déclaration relative a la nature de la demande ou
des demandes ;

(b) le nom et les coordonnées du demandeur, y compris
son adresse et sa date de naissance ;

(¢) le nom du défendeur et, lorsqu’elles sont connues, son
adresse et sa date de naissance ;

(d) le nom et la date de naissance des personnes pour
lesquelles des aliments sont demandés ;

(e) les motifs sur lesquels la demande est fondée ;

(f) lorsque la demande est formée par le créancier, les
informations relatives au lieu ou les paiements doivent étre
effectués ou transmis électroniquement ;

(g) al’exception de la demande prévue a ’article 10(1)(a)
[et (2)(a)], toute information ou tout document exigé par
une déclaration de I’Etat requis faite conformément a 1’ar-
ticle 58 ;

(h) les noms et coordonnées de la personne ou du service
de 1’Autorité centrale de I’Etat requérant responsable du
traitement de la demande.

2 Lorsque cela s’avere approprié, la demande comporte
également, lorsqu’ils sont connus :

(a) les revenus et le patrimoine du créancier ;

(b) les revenus et le patrimoine du débiteur, y compris le
nom et 1’adresse de I’employeur du débiteur, ainsi que la
localisation et la nature des biens du débiteur ;

(c) toute autre information permettant de localiser le dé-
fendeur.

3 La demande est accompagnée de toute information ou
tout document justificatif nécessaire y compris pour établir
le droit du demandeur a 1’assistance juridique. La demande
prévue a I’article 10(1)(a), n’est accompagnée que des docu-
ments énumérés a ’article 21.

4  Toute demande prévue a I’article 10 peut étre présen-
tée au moyen du formulaire recommandé et publié par la
Conférence de La Haye de droit international privé.

Article 12 Transmission, réception et traitement des de-
mandes et des affaires par l'intermédiaire des
Autorités centrales

1 L’Autorité centrale de I’Etat requérant assiste le de-
mandeur afin que soient joints tous les documents et infor-
mations qui, a la connaissance de cette autorité, sont néces-
saires a I’examen de la demande.

2 Apres s’étre assurée que la demande satisfait aux exi-
gences de la Convention, 1’Autorité centrale de I’Etat

3 Save as otherwise provided in this Convention, the
applications in paragraphs 1 and 2 shall be determined un-
der the law of the requested State, and applications in para-
graphs 1(c) to (f) and 2[(b) and (c)], shall be subject to the
jurisdictional rules applicable in the requested State.

Article 11 Application contents
1 All applications under Article 10 shall as a minimum
include —

(a) a statement of the nature of the application or applica-
tions;

(b) the name and contact details, including the address,
and date of birth of the applicant;

(c) the name and, if known, address and date of birth of
the respondent;

(d) the name and the date of birth of any person for whom
maintenance is sought;

(e) the grounds upon which the application is based;

(f) in an application by a creditor, information concerning
where the maintenance payment should be sent or electron-
ically transmitted;

(g) save in an application made under Article 10(1)(a)
[and (2)(a)], any information or document specified by dec-
laration in accordance with Article 58 by the requested
State;

(h) the name and contact details of the person or unit from
the Central Authority of the requesting State responsible
for processing the application.

2 As appropriate, and to the extent known, the applica-
tion shall in addition in particular include —

(a) the financial circumstances of the creditor;

(b) the financial circumstances of the debtor, including
the name and address of the employer of the debtor and the
nature and location of the assets of the debtor;

(c) any other information that may assist with the location
of the respondent.

3 The application shall be accompanied by any neces-
sary supporting information or documentation including
documentation concerning the entitlement of the applicant
to legal assistance. In the case of applications under Article
10(1)(a), the application shall be accompanied only by the
documents listed under Article 21.

4 An application under Article 10 may be made in the
form recommended and published by the Hague Conference
on Private International Law.

Article 12 Transmission, receipt and processing of appli-
cations and cases through Central Authorities

1 The Central Authority of the requesting State shall
assist the applicant in ensuring that the application is ac-
companied by all the information and documents known by
it to be necessary for consideration of the application.

2 The Central Authority of the requesting State shall,
when satisfied that the application complies with the re
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requérant la transmet, au nom du demandeur et avec son
consentement, a I’Autorité centrale de 1’Etat requis. La de-
mande est accompagnée du formulaire de transmission pré-
vu a I’annexe 1. Lorsque I’ Autorité centrale de I’Etat requis
le demande, 1’Autorité centrale de I’Etat requérant fournit
une copie compléte certifiée conforme par 1’autorité com-
pétente de I’Etat d’origine des documents énumérés aux
articles 21(1)(a), (b) et (d) et 21(3)(b) [et 26(2)].

3 Dans un délai de six semaines a compter de la date de
réception de la demande, 1’Autorité centrale requise en
accuse réception au moyen du formulaire prévu a I’annexe 2,
avise 1’Autorité centrale de 1’Etat requérant des premiéres
démarches qui ont été ou qui seront entreprises pour traiter
la demande et sollicite tout document ou toute information
supplémentaire qu’elle estime nécessaire. Dans ce méme
délai de six semaines, 1’Autorité centrale requise informe
1’ Autorité centrale requérante des nom et coordonnées de la
personne ou du service chargé de répondre aux questions
relatives a 1’état d’avancement de la demande.

4 Dans un délai de trois mois suivant [’accusé de récep-
tion, 1’ Autorité centrale requise informe 1’ Autorité centrale
requérante de 1’état de la demande.

5  Les Autorités centrales requérante et requise s’infor-
ment mutuellement :

(a) de I’identité de la personne ou du service responsable
d’une affaire particuliére ;

(b) de I’état d’avancement de I’affaire et répondent en
temps utile aux demandes de renseignements.

6  Les Autorités centrales traitent une affaire aussi rapi-
dement qu’un examen adéquat de son contenu le permet.

7  Les Autorités centrales utilisent entre elles les moyens
de communication les plus rapides et efficaces dont elles
disposent.

8  Une Autorité centrale requise ne peut refuser de traiter
une demande que s’il est manifeste que les conditions re-
quises par la Convention ne sont pas remplies. Dans ce cas,
cette Autorité centrale informe aussitot 1’Autorité centrale
requérante des motifs de son refus.

9  L’Autorité centrale requise ne peut rejeter une de-
mande au seul motif que des documents ou des infor-
mations supplémentaires sont nécessaires. Toutefois, 1’ Au-
torité centrale requise peut demander a 1’Autorité centrale
requérante de fournir ces documents ou ces informations
supplémentaires. A défaut de les fournir dans un délai de
trois mois ou dans un délai plus long spécifié¢ par 1’ Autorité
centrale requise, cette derniére peut décider de cesser de
traiter la demande. Dans ce cas, elle en informe 1’ Autorité
centrale requérante.

[Article 13  Moyens de communication — recevabilité

La recevabilité, devant les tribunaux ou les autorités admi-
nistratives des Etats contractants, de toute demande, ainsi
que de toute documentation ou information relative a cette
demande transmise par 1’Autorité centrale de 1’Etat requé-
rant conformément a la Convention ne peut étre contestée
uniquement en raison du support ou des moyens technolo-
giques utilisés entre les Autorités centrales concernées.]

quirements of the Convention, transmit the application on
behalf of and with the consent of the applicant to the Cen-
tral Authority of the requested State. The application shall
be accompanied by the transmittal form set out in Annex 1.
The Central Authority of the requesting State shall, when
requested by the Central Authority of the requested State,
provide a complete copy certified by the competent authority
in the State of origin of any document specified under Arti-
cles 21(1)(a), (b) and (d) and 21(3)(b) [and 26(2)].

3 The requested Central Authority shall within six
weeks from the date of receipt of the application, ac-
knowledge receipt in the form set out in Annex 2, and in-
form the Central Authority of the requesting State what
initial steps have been or will be taken to deal with the
application and may request any further necessary docu-
ments and information. Within the same six-week period,
the requested Central Authority shall provide to the re-
questing Central Authority the name and contact details of
the person or unit responsible for responding to inquiries
regarding the progress of the application.

4 Within three months after the acknowledgement, the
requested Central Authority shall inform the requesting
Central Authority of the status of the application.

5 Requesting and requested Central Authorities shall
keep each other informed of —

(a) the person or unit responsible for a particular case;

(b) the progress of the case and provide timely responses
to enquiries.

6  Central Authorities shall process a case as quickly as a
proper consideration of the issues will allow.

7  Central Authorities shall employ the most rapid and
efficient means of communication at their disposal.

8 A requested Central Authority may refuse to process
an application only if it is manifest that the requirements of
the Convention are not fulfilled. In such case, that Central
Authority shall promptly inform the requesting Central
Authority of its reasons for refusal.

9  The requested Central Authority may not reject an
application solely on the basis that additional documents or
information are needed. However, the requested Central
Authority may ask the requesting Central Authority to pro-
vide these additional documents or information. If the re-
questing Central Authority does not do so within three
months or a longer period specified by the requested Cen-
tral Authority, the requested Central Authority may decide
that it will no longer process the application. In this case, it
shall inform the requesting Central Authority of this decision.

[Article 13 Means of communication — admissibility

The admissibility in the courts or administrative authorities
of the Contracting States of any application, and of any
documents or other information relating to that application
transmitted by the Central Authority of a requesting State
in accordance with the terms of this Convention may not be
challenged by reason only of the medium or technological
means employed between the Central Authorities con-
cerned.]
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[Article 14  Acces effectif aux procédures

1 L’Etat requis assure aux demandeurs un accés effectif
aux procédures, y compris dans le cadre des procédures
d’exécution et d’appel, qui découlent des demandes présen-
tées conformément au chapitre III.

2 Pour assurer un tel accés effectif, 1’Etat requis doit
fournir une assistance juridique gratuite conformément aux
articles 14, 14 bis, 14 ter et 14 quater a moins que le para-
graphe 3 s’applique.

3 L’Etat requis n’est pas tenu de fournir une telle assis-
tance juridique gratuite si et dans la mesure ou les procé-
dures de cet Etat permettent au demandeur d’agir sans avoir
besoin d’une telle assistance et que 1’Autorité centrale
fournit gratuitement les services nécessaires.

4 Les conditions d’accés a 1’assistance juridique gratuite
sont équivalentes a celles fixées dans les affaires internes
équivalentes.

5 Aucune caution ni aucun dépo6t, sous quelque dénomi-
nation que ce soit, ne peut étre imposé pour garantir le
paiement des frais dans les procédures introduites en vertu
de la Convention.

Article 14 bis  Assistance juridique gratuite pour les de-
mandes d’aliments relatives aux enfants

1 L’Etat requis doit fournir 1’assistance juridique gra-
tuite au regard de toutes les demandes relatives aux obliga-
tions alimentaires découlant d’une relation parent-enfant
envers un enfant agé de moins de 21 ans présentées [par un
créancier] en vertu du chapitre III.

2 Par dérogation au paragraphe premier, 1’Etat requis
peut, en ce qui a trait aux demandes autres que celles visées
a l’article 10(1)(a) et (b) et les cas couverts par l’arti-
cle 17(4) refuser I’octroi d’une assistance juridique gratuite
s’il considére que la demande, ou quelqu’appel que ce soit,
est manifestement mal fondée.

Article 14ter  Déclaration permettant ['utilisation d’un
test centré sur les [ressources] [revenus]
de ’enfant

1 Nonobstant les dispositions du paragraphe premier de
I’article 14 bis, un Etat peut déclarer, conformément a I’ar-
ticle 58, qu’il fournira une assistance juridique gratuite en
ce qui concerne les demandes mentionnées au [paragraphe
premier| [paragraphe 2] de I’article 14 bis, soumise seule-
ment a un test basé sur 1’évaluation des [moyens] [revenus]
de I’enfant.

2 Un Etat, au moment ou il fait une telle déclaration,
doit fournir au Bureau Permanent de la Conférence de
La Haye de droit international privé les informations rela-
tives a la fagon dont le test des [moyens] [revenus] de 1’en-
fant sera effectué ainsi que le seuil au-dessus duquel 1’as-
sistance juridique gratuite ne sera pas fournie.

3 Une demande mentionnée au paragraphe premier, ad-
ressée a un Etat qui a fait une déclaration mentionnée a ce
paragraphe, devra inclure une déclaration par le demandeur
que les [moyens] [revenus] de I’enfant sont en-dessous du
seuil mentionné au paragraphe 2. L’Etat requis peut deman-
der de plus amples preuves des [moyens] [revenus] de I’en-
fant seulement s’il a des motifs raisonnables de croire que
les informations fournies par le demandeur sont erronées.

[Article 14  Effective access to procedures

1 The requested State shall provide applicants with
effective access to procedures, including enforcement and
appeal procedures, arising from applications under Chap-
ter III.

2 To provide such effective access, the requested State
shall provide free legal assistance in accordance with Arti-
cles 14, 14 bis, 14 ter and 14 quater unless paragraph 3
applies.

3 The requested State shall not be obliged to provide
such free legal assistance if and to the extent that the pro-
cedures of that State enable the applicant to make the case
without the need for such assistance, and the Central Au-
thority provides such services as are necessary free of
charge.

4  Entitlements to free legal assistance shall not be less
than those available in equivalent domestic cases.

5 No security, bond or deposit, however described, shall
be required to guarantee the payment of costs and expenses
in proceedings under the Convention.

Article 14 bis  Free legal assistance for child support

applications

1 The requested State shall provide free legal assistance
in respect of all applications [by a creditor] under Chapter III
concerning maintenance obligations arising from a parent-
child relationship towards a child under the age of 21.

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)
and (b) and cases covered by Article 17(4), refuse free legal
assistance, if it considers that, on the merits, the application
or any appeal is manifestly unfounded.

Article 14 ter  Declaration to permit use of child-centred

[means] [income] test

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications referred
to in [paragraph 1] [paragraph 2] of Article 14 bis, subject
only to a test based on an assessment of the [means] [in-
come] of the child.

2 A State shall, at the time of making such a declaration,
provide information to the Permanent Bureau of the Hague
Conference on Private International Law concerning the
manner in which the assessment of the child’s [means] [in-
come] will be carried out, including the threshold above
which free legal assistance will not be provided.

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include a statement by the applicant that
the child’s [means] [income] [are] [is] below the threshold
referred to in paragraph 2. The requested State may only
request further evidence of the child’s [means] [income] if
it has reasonable grounds to believe that the information
provided by the applicant is inaccurate.
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4 Un Etat requis ayant fait une déclaration conformé-
ment au paragraphe premier produit I’assistance juridique
la plus favorable fournie par la loi de 1’Etat requis en ce qui
concerne toutes les demandes présentées en vertu du cha-
pitre III relatives aux obligations alimentaires envers un
enfant découlant d’une relation parent-enfant.

Article 14 quater  Demandes ne permettant pas de béné-
ficier des articles 14 bis ou 14 ter

Dans le cadre d’une demande ne permettant pas de bénéfi-
cier de I’assistance juridique gratuite conformément a 1’ar-
ticle 14 bis ou a I’article 14 ter :

(a) T’octroi d’une assistance juridique gratuite peut étre
subordonné a I’examen des ressources du demandeur ou a
I’analyse de son bien-fondé ;

(b) un [demandeur] [créancier] qui, dans 1’Etat d’origine,
a bénéficié d’une assistance juridique gratuite a droit, dans
toute procédure de reconnaissance ou d’exécution, de béné-
ficier au moins dans la méme mesure, d’une assistance
juridique gratuite telle que prévue par la loi de 1’Etat requis
dans les mémes circonstances.]

CHAPITRE IV — RESTRICTIONS AUX PROCEDURES

Article 15 Limite aux procédures

1 Lorsqu’une décision a été rendue dans un Etat con-
tractant ou le créancier a sa résidence habituelle, des procé-
dures pour modifier la décision ou obtenir une nouvelle
décision ne peuvent étre introduites par le débiteur dans un
autre Etat contractant, tant que le créancier continue a rési-
der habituellement dans I’Etat ou la décision a été rendue.

2 Le paragraphe premier ne s’applique pas :

(a) lorsque, dans un litige portant sur une obligation ali-
mentaire envers une personne autre qu’un enfant, la compé-
tence de cet autre Etat contractant a fait 1’objet d’un accord
par écrit entre les parties ;

(b) lorsque le créancier se soumet a la compétence de cet
autre Etat contractant, soit expressément, soit en se défen-
dant sur le fond de 1’affaire sans contester la compétence
lorsque I’occasion lui en est offerte pour la premiére fois ;

(c) lorsque 1’autorité compétente de I’Etat d’origine ne
peut ou refuse d’exercer sa compétence pour modifier la
décision ou rendre une nouvelle décision ; ou,

(d) lorsque la décision rendue dans 1’Etat d’origine ne
peut étre reconnue ou déclarée exécutoire dans 1’Etat con-
tractant dans lequel des procédures tendant & la modifica-
tion de la décision ou a I’obtention d’une nouvelle décision
sont envisagées.

4 A requested State which has made the declaration
in accordance with paragraph 1 shall provide the most fa-
vourable legal assistance provided for by the law of
the requested State in respect of all applications under
Chapter III concerning maintenance obligations arising
from a parent-child relationship towards a child.

Article 14 quater  Applications not qualifying under ei-
ther Articles 14 bis or 14 ter

In the case of an application not qualifying for free legal
assistance under Article 14 bis or Article 14 ter —

(a) the provision of free legal assistance may be made
subject to a means or a merits test;

(b) [an applicant] [a creditor], who in the State of origin
has benefited from free legal assistance, shall be entitled, in
any proceedings for recognition or enforcement, to benefit,
at least to the same extent, from free legal assistance as
provided for by the law of the State addressed under the
same circumstances. |

CHAPTER IV —
CEEDINGS

RESTRICTIONS ON BRINGING PRO-

Article 15 Limit on proceedings

1 Where a decision is made in a Contracting State where
the creditor is habitually resident, proceedings to modify
the decision or to make a new decision cannot be brought
by the debtor in any other Contracting State as long as the
creditor remains habitually resident in the State where the
decision was made.

2 Paragraph 1 shall not apply —

(a) where, except in disputes relating to maintenance ob-
ligations in respect of children, there is agreement in writ-
ing between the parties to the jurisdiction of that other Con-
tracting State;

(b) where the creditor submits to the jurisdiction of that
other Contracting State either expressly or by defending on
the merits of the case without objecting to the jurisdiction
at the first available opportunity;

(c) where the competent authority in the State of origin
cannot, or refuses to, exercise jurisdiction to modify the
decision or make a new decision; or,

(d) where the decision made in the State of origin cannot
be recognised or declared enforceable in the Contracting
State where proceedings to modify the decision or make a
new decision are contemplated.
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CHAPITRE V — RECONNAISSANCE ET EXECUTION

Article 16~ Champ d’application du chapitre

1 Ce chapitre s’applique aux décisions rendues par une
autorité judiciaire ou administrative en matiére d’obliga-
tions alimentaires. Par le mot « décisions » on entend éga-
lement les transactions ou accords passés devant de telles
autorités ou homologués par elles. Une décision peut com-
prendre une indexation automatique et une obligation de
payer des arrérages, des aliments rétroactivement ou des
intéréts, de méme que la fixation des frais ou dépenses.

2 Si la décision ne concerne pas seulement 1’obligation
alimentaire, 1’effet de ce chapitre reste limité a cette der-
niére.

3 Aux fins du paragraphe premier, « autorité adminis-
trative » signifie un organisme public dont les décisions, en
vertu de la loi de I’Etat ou il est établi :

(a) peuvent faire I’objet d’un appel devant une autorité
judiciaire ou d’un contréle par une telle autorité ; et

(b) ont une force et un effet équivalant a une décision
d’une autorité judiciaire dans la méme matiére.

[4 Ce chapitre s’applique aussi aux conventions en matiére
d’obligations alimentaires, conformément a 1’article 26.]

5 Les dispositions de ce chapitre s’appliquent aux de-
mandes de reconnaissance et d’exécution présentées direc-
tement a l’autorité compétente de 1’Etat requis, confor-
mément a I’article 34.

Article 17  Bases de reconnaissance et d’exécution

1 Une décision rendue dans un Etat contractant (« 1’Etat

d’origine ») est reconnue et exécutée dans les autres Etats
contractants si :

(a) le défendeur résidait habituellement dans 1’Etat d’ori-
gine lors de I’introduction de I’instance ;

(b) le défendeur s’est soumis a la compétence de I’au-
torité, soit expressément, soit en se défendant sur le fond de
I’affaire sans contester la compétence lorsque 1’occasion lui
en était offerte pour la premiére fois ;

(c) le créancier résidait habituellement dans I’Etat d’ori-
gine lors de I’introduction de 1’instance ;

(d) I’enfant pour lequel des aliments ont été accordés
résidait habituellement dans 1’Etat d’origine lors de 1’intro-
duction de I’instance, 4 condition que le défendeur ait vécu
avec ’enfant dans cet Etat ou qu’il ait résidé dans cet Etat
et y ait fourni des aliments a 1’enfant ;

(e) la compétence a fait I’objet d’un accord par écrit entre
les parties sauf dans un litige portant sur une obligation
alimentaire a 1’égard d’un enfant; ou

(f) la décision a été rendue par une autorité exergant sa
compétence sur une question relative a 1’état des personnes
ou a la responsabilité parentale, sauf si cette compétence
est uniquement fondée sur la nationalité de 1’une des par-
ties.

CHAPTER V — RECOGNITION AND ENFORCEMENT
Article 16 Scope of the Chapter

1 This Chapter shall apply to a decision rendered by a
judicial or administrative authority in respect of a main-
tenance obligation. The term “decision” also includes a set-
tlement or agreement concluded before or approved by such
an authority. A decision may include automatic adjustment
by indexation and a requirement to pay arrears, retroactive
maintenance or interest and a determination of costs or
expenses.

2 If a decision does not relate solely to a maintenance
obligation, the effect of this Chapter is limited to the parts
of the decision which concern maintenance obligations.

3 For the purpose of paragraph 1, “administrative au-
thority” means a public body whose decisions, under the
law of the State where it is established —

(a) may be made the subject of an appeal to or review by
a judicial authority; and

(b) have a similar force and effect to a decision of a judi-
cial authority on the same matter.

[4 This Chapter also applies to maintenance arrange-
ments in accordance with Article 26.]

5 The provisions of this Chapter shall apply to a request
for recognition and enforcement made directly to a compe-
tent authority of the State addressed in accordance with
Article 34.
Article 17 Bases for recognition and enforcement

1 A decision made in one Contracting State (“the State

of origin”) shall be recognised and enforced in other Con-
tracting States if —

(a) the respondent was habitually resident in the State of
origin at the time proceedings were instituted;

(b) the respondent has submitted to the jurisdiction either
expressly or by defending on the merits of the case without
objecting to the jurisdiction at the first available opportuni-

ty;

(c) the creditor was habitually resident in the State of
origin at the time proceedings were instituted;

(d) the child for whom maintenance was ordered was
habitually resident in the State of origin at the time pro-
ceedings were instituted, provided that the respondent has
lived with the child in that State or has resided in that State
and provided support for the child there;

(e) except in disputes relating to maintenance obligations
in respect of children, there has been agreement to the ju-
risdiction in writing by the parties; or

(f) the decision was made by an authority exercising ju-
risdiction on a matter of personal status or parental respon-
sibility, unless that jurisdiction was based solely on the
nationality of one of the parties.
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2 Un Etat contractant peut faire une réserve portant sur
le paragraphe premier (c), (e) ou (f), conformément a I’ar-
ticle 57.

3 Un Etat contractant ayant fait une réserve en applica-
tion du paragraphe 2 doit reconnaitre et exécuter une déci-
sion si sa législation, dans des circonstances de fait simi-
laires, confére ou aurait conféré compétence a ses autorités
pour rendre une telle décision.

4 Lorsque la reconnaissance d’une décision n’est pas
possible dans un Etat contractant en raison d’une réserve
faite en application du paragraphe 2, cet Etat prend toutes
les mesures appropriées pour qu’une décision soit rendue
en faveur du créancier si le débiteur réside habituellement
dans cet Etat. Cette disposition ne s’applique pas aux de-
mandes directes de reconnaissance et d’exécution prévues
a ’article 16(5) a moins qu’une nouvelle demande ne soit
faite en vertu de I’article 10(1)(d).

5 Une décision en faveur d’un enfant de moins de 18 ans,
qui ne peut étre reconnue uniquement en raison d’une ré-
serve faite portant sur I’article 17(1)(c), (e) ou (f), est ac-
ceptée comme établissant 1’¢ligibilité de cet enfant a des
aliments dans I’Etat requis.

6  Une décision n’est reconnue que si elle produit des
effets dans I’Etat d’origine et n’est exécutée que si elle est
exécutoire dans 1’Etat d’origine.

Article 18  Divisibilité et reconnaissance ou exécution
partielle

1 Si I’Etat requis ne peut reconnaitre ou exécuter la
décision pour le tout, il reconnait ou exécute chaque partie
divisible de la décision qui peut étre reconnue ou déclarée
exécutoire.

2 La reconnaissance ou 1’exécution partielle d’une déci-
sion peut toujours étre demandée.

Article 19 Motifs de refus de reconnaissance et d’exé-
cution

La reconnaissance et 1’exécution de la décision peuvent étre
refusées :

(a) si la reconnaissance et I’exécution de la décision sont
manifestement incompatibles avec 1’ordre public de 1’Etat
requis ;

(b) si la décision résulte d’une fraude commise dans la
procédure ;

(c) si un litige entre les mémes parties et ayant le méme
objet est pendant devant une autorité de 1’Etat requis, pre-
miere saisie ;

(d) si la décision est incompatible avec une décision ren-
due entre les mémes parties et ayant le méme objet, soit
dans I’Etat requis, soit dans un autre Etat lorsque, dans ce
dernier cas, elle remplit les conditions nécessaires a sa re-
connaissance et a son exécution dans I’Etat requis ;

(e) sile défendeur :

(i) n’a pas été diment avisé de la procédure et n’a
pas eu la possibilité de se faire entendre ; et

2 A Contracting State may make a reservation, in ac-
cordance with Article 57, in respect of paragraph 1(c), (e)

or (f).

3 A Contracting State making a reservation under para-
graph 2 shall recognise and enforce a decision if its law
would in similar factual circumstances confer or would have
conferred jurisdiction on its authorities to make such a de-
cision.

4 A Contracting State shall, if recognition of a decision
is not possible as a result of a reservation under paragraph 2,
and if the debtor is habitually resident in that State, take all
appropriate measures to establish a decision for the benefit
of the creditor. The preceding sentence shall not apply to
direct requests for recognition and enforcement under Ar-
ticle 16(5) unless a new application is made under Arti-
cle 10(1)(d).

5 A decision in favour of a child under the age of 18
which cannot be recognised by virtue only of a reservation
under Article 17(1)(c), (e) or (f) shall be accepted as estab-
lishing the eligibility of that child for maintenance in the
State addressed.

6 A decision shall be recognised only if it has effect in
the State of origin, and shall be enforced only if it is en-
forceable in the State of origin.

Article 18 Severability and partial recognition and en-
forcement

1 If the State addressed is unable to recognise or enforce
the whole of the decision it shall recognise or enforce any
severable part of the decision which can be so recognised
or enforced.

2 Partial recognition or enforcement of a decision can
always be applied for.

Article 19 Grounds for refusing recognition and enforce-
ment

Recognition and enforcement of a decision may be refused —

(a) ifrecognition and enforcement of the decision is man-
ifestly incompatible with the public policy (“ordre public”)
of the State addressed;

(b) if the decision was obtained by fraud in connection
with a matter of procedure;

(c) if proceedings between the same parties and having
the same purpose are pending before an authority of the
State addressed and those proceedings were the first to be
instituted;

(d) if the decision is incompatible with a decision ren-
dered between the same parties and having the same pur-
pose, either in the State addressed or in another State, pro-
vided that this latter decision fulfils the conditions neces-
sary for its recognition and enforcement in the State ad-
dressed;

(e) if the respondent had neither —

(i) proper notice of the proceedings and an oppor-
tunity to be heard, nor
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(ii) n’a pas été diment avisé de la décision et n’a pas
eu la possibilité de la contester en fait et en droit ;
ou

(f) sila décision a été rendue en violation de 1’article 15.

Article 20 Procédure pour une demande de reconnais-
sance et d’exécution

1 Sous réserve des dispositions de la Convention, les
procédures de reconnaissance et d’exécution sont régies par
la loi de 1’Etat requis.

2 Lorsqu’une demande de reconnaissance et d’exécution
d’une décision a été présentée par l’intermédiaire d’une
Autorité centrale conformément au chapitre III, 1’ Autorité
centrale requise doit promptement :

(a) transmettre la décision a ’autorité compétente qui doit
sans retard déclarer la décision exécutoire ou procéder a
son enregistrement aux fins d’exécution ; ou

(b) si elle est I’autorité compétente, prendre elle-méme ces
mesures.

3 Lorsque la demande est présentée directement a
I’autorité compétente dans 1’Etat requis en vertu de 1’arti-
cle 16(5), cette autorité déclare sans retard la décision exé-
cutoire ou procéde a son enregistrement aux fins d’exé-
cution.

4  Une déclaration ou un enregistrement ne peut étre
refusé que pour les raisons énoncées [aux articles 17 et 19]
[a I’article 19(a)]. A ce stade, ni le demandeur ni le défen-
deur ne sont autorisés a présenter d’objection.

5 La déclaration ou I’enregistrement, faits en application
des paragraphes 2 et 3, ou leur refus, sont notifiés promp-
tement au demandeur et au défendeur qui peuvent le con-
tester ou faire appel en fait et en droit.

6  La contestation ou I’appel est formé dans les 30 jours
qui suivent la notification en vertu du paragraphe 5. Si
I’auteur de la contestation ou de 1’appel ne réside pas dans
I’Etat contractant ou la déclaration ou I’enregistrement a
¢été fait ou refusé, la contestation ou 1’appel est formé dans
les 60 jours qui suivent la notification.

7  La contestation ou 1’appel ne peut étre fondé que sur :

(a) les motifs de refus de reconnaissance et d’exécution
prévus a ’article 19 ;

(b) les bases de reconnaissance et d’exécution prévues a
I’article 17 ;

(c) T’authenticité, la véracité ou I’intégrité d’un document
transmis conformément a 1’article 21(1)(a), (b) ou (d).

8  La contestation ou 1’appel formé par le défendeur peut
aussi étre fondé sur le paiement de la dette dans la mesure
ou la reconnaissance et I’exécution concernent les paie-
ments échus.

9  La décision sur la contestation ou 1’appel est promp-

tement notifiée au demandeur et au défendeur.

10 Un recours subséquent n’est possible que s’il est per-
mis par la loi de I’Etat requis.

(ii) proper notice of the decision and the opportunity
to challenge it on fact and law; or

(f) if the decision was made in violation of Article 15.

Article 20 Procedure on an application for recognition
and enforcement

1 Subject to the provisions of the Convention, the pro-
cedures for recognition and enforcement shall be governed
by the law of the State addressed.

2 Where an application for recognition and enforcement
of a decision has been made through Central Authorities in
accordance with Chapter III, the requested Central Authori-
ty shall promptly either —

(a) refer the application to the competent authority which
shall without delay declare the decision enforceable or reg-
ister the decision for enforcement; or

(b) if it is the competent authority take such steps itself.

3 Where the request is made directly to a competent
authority in the State addressed in accordance with Arti-
cle 16(5), that authority shall without delay declare the
decision enforceable or register the decision for enforce-
ment.

4 A declaration or registration may be refused only for
the reasons specified in [Articles 17 and 19] [Article 19(a)].
At this stage neither the applicant nor the respondent is
entitled to make any submissions.

5 The applicant and the respondent shall be promptly no-
tified of the declaration or registration, or the refusal there-
of, made under paragraphs 2 and 3 and may bring a chal-
lenge or appeal on fact and on a point of law.

6 A challenge or an appeal is to be lodged within 30 days
of notification under paragraph 5. If the contesting party is
not resident in the Contracting State in which the decla-
ration or registration was made or refused, the challenge or
appeal shall be lodged within 60 days of notification.

7 A challenge or appeal may be founded only on the
following —

(a) the grounds for refusing recognition and enforcement
set out in Article 19;

(b) the bases for recognition and enforcement under Arti-
cle 17;

(c) the authenticity, veracity or integrity of any document
transmitted in accordance with Article 21(1)(a), (b) or (d).

8 A challenge or an appeal by a respondent may also be
founded on the fulfilment of the debt to the extent that the
recognition and enforcement relates to payments that fell
due in the past.

9  The applicant and the respondent shall be promptly
notified of the decision following the challenge or the ap-
peal.

10  Further appeal is possible only if permitted by the law
of the State addressed.
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11 Le présent article ne fait pas obstacle au recours a des
procédures plus simples ou plus rapides [sans préjudice de
I’application des paragraphes 5, 7 et 9].

Article 21 ~ Documents

1  La demande de reconnaissance et d’exécution en ap-

plication de 1’article 20 est accompagnée des documents
suivants :

(a) le texte complet de la décision ;

(b) un document établissant que la décision est exécutoire
dans I’Etat d’origine et, si la décision émane d’une autorité
administrative, un document établissant que les conditions
prévues a I’article 16(3) sont remplies a moins que cet Etat
ait précisé¢ conformément a ’article 51 que les décisions de
ses autorités administratives remplissent dans tous les cas
ces conditions ;

(c) si le défendeur n’a pas comparu dans la procédure
dans I’Etat d’origine, un document ou des documents attes-
tant que le défendeur a été diiment avisé de la procédure et
a eu la possibilité de se faire entendre ou a été diment avisé
de la décision et a eu la possibilité de la contester en fait et
en droit ;

(d) si nécessaire, un document établissant le montant des
arrérages et indiquant la date a laquelle le calcul a été ef-
fectué ;

(e) si nécessaire, dans le cas d’une décision prévoyant
une indexation automatique, un document contenant les in-
formations qui sont utiles a la réalisation des calculs appro-
priés ;

(f) si nécessaire, un document établissant dans quelle me-
sure le demandeur a bénéfici¢ de I’assistance juridique gra-
tuite dans I’Etat d’origine.

2 Dans le cas d’une contestation ou d’un appel fondé sur
un motif visé a Iarticle 20(7)(c) ou a la requéte de I’auto-
rité compétente dans 1’Etat requis, une copie compléte du
document en question, certifiée conforme par I’autorité com-
pétente de I’Etat d’origine, est promptement fournie :

(a) par I’'Autorité centrale de 1’Etat requérant, lorsque la
demande a été présentée conformément au chapitre III ;

(b) par le demandeur, lorsque la demande a été présentée
directement a 1’autorité compétente de 1’Etat requis.

3 Un FEtat contractant peut préciser conformément &
’article 51 :

(a) qu’un texte complet de la décision certifié conforme
par l’autorité compétente de I’Etat d’origine doit accom-
pagner la demande ;

(b) les circonstances dans lesquelles il accepte, au lieu du
texte complet de la décision, un résumé ou un extrait de la
décision établi par 1’autorité compétente de 1’Etat d’origine
qui peut étre présenté au moyen du formulaire recommandé
et publié par la Conférence de La Haye de droit inter-
national privé ; ou

(c) qu’il n’exige pas de document établissant que les con-
ditions prévues a I’article 16(3) sont remplies.

11 This Article shall not prevent the use of simpler or
more expeditious procedures[, without prejudice to para-
graphs 5, 7 and 9].

Article 21  Documents

1 An application for recognition and enforcement under
Article 20 shall be accompanied by the following —

(a) acomplete text of the decision;

(b) a document stating that the decision is enforceable in
the State of origin and, in the case of a decision by an ad-
ministrative authority, a document stating that the require-
ments of Article 16(3) are met unless that State has speci-
fied in accordance with Article 51 that decisions of its ad-
ministrative authorities always meet those requirements;

(c) if the respondent did not appear in the proceedings in
the State of origin, a document or documents attesting that
the respondent had proper notice of the proceedings and an
opportunity to be heard, or proper notice of the decision
and the opportunity to challenge it on fact and law;

(d) where necessary, a document showing the amount of
any arrears and the date such amount was calculated;

(e) where necessary, in the case of a decision providing
for automatic adjustment by indexation, a document pro-
viding the information necessary to make the appropriate
calculations;

(f) where necessary, documentation showing the extent to
which the applicant received free legal assistance in the
State of origin.

2 Upon a challenge or appeal under Article 20(7)(c) or
upon request by the competent authority in the State ad-
dressed, a complete copy of the document concerned, certi-
fied by the competent authority in the State of origin, shall
be provided promptly —

(a) by the Central Authority of the requesting State,
where the application has been made in accordance with
Chapter 111;

(b) by the applicant, where the request has been made
directly to a competent authority of the State addressed.

3 A Contracting State may specify in accordance with
Article 51 —

(a) that a complete copy of the decision certified by the
competent authority in the State of origin must accompany
the application;

(b) circumstances in which it will accept, in lieu of a
complete text of the decision, an abstract or extract of the
decision drawn up by the competent authority of the State
of origin, which may be made in the form recommended
and published by the Hague Conference on Private Inter-
national Law; or,

(c) that it does not require a document stating that the
requirements of Article 16(3) are met.
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Article 22 Procédure relative a une demande de recon-

naissance

Ce chapitre s’applique mutatis mutandis a une demande de
reconnaissance d’une décision, a 1’exception de 1’exigence
du caractére exécutoire qui est remplacée par I’exigence se-
lon laquelle la décision produit ses effets dans 1’Etat d’ori-
gine.
Article 23 Constatations de fait

L’autorité compétente de 1’Etat requis est liée par les cons-
tatations de fait sur lesquelles 1’autorité de 1’Etat d’origine
a fondé sa compétence.

Article 24 Interdiction de la révision au fond

L’autorité compétente de 1’Etat requis ne procéde a aucune
révision au fond de la décision.

Article 25  Présence physique de [’enfant ou du deman-
deur non requise

La présence physique de 1’enfant ou du demandeur n’est
pas exigée lors de procédures introduites en vertu du pré-
sent chapitre dans 1’Etat requis.

[Article 26  Conventions en matiére d’obligations alimen-
taires

[0 Un Etat contractant peut a tout moment déclarer, con-
formément a 1’article 58, que les dispositions de la présente
Convention seront étendues [dans ses relations avec les Etats
qui auront fait la méme déclaration,] a une convention en
matiere d’obligations alimentaires conformément aux dis-
positions suivantes.]

1 Une convention en matiére d’obligations alimentaires
conclue dans un Etat contractant doit pouvoir étre reconnue
et exécutée comme une décision en application de ce cha-
pltre si elle est exécutoire comme une décision dans 1’Etat
d’origine.

[1 bis Une demande de reconnaissance et d’exécution d’une
convention en matiere d’obligations alimentaires peut étre
présentée directement a 1’Autorité compétente dans I’Etat
requis ou en vertu de I’article 10(1)(a) et (b) et (2)(a). A cette
fin, le terme « décision » inclut une convention en matiére
d’obligations alimentaires.]

2 La demande de reconnaissance et d’exécution d’une
convention en matiere d’obligations alimentaires est ac-
compagnée des documents suivants :

(a) le texte complet de la convention en matiére d’obli-
gations alimentaires ;

(b) un document établissant que la convention en matiére
d’obligations alimentaires est exécutoire comme une déci-
sion dans 1’Etat d’origine.

3 La reconnaissance et 1’exécution d’une convention en
matieére d’obligations alimentaires peuvent étre refusées si :

(a) la reconnaissance et I’exécution sont manifestement
incompatibles avec 1’ordre public de 1I’Etat requis ;

(b) la convention en matiére d’obligations alimentaires a
été obtenue par fraude ou a fait I’objet de falsification ;

Article 22 Procedure on an application for recognition

This Chapter shall apply mutatis mutandis to an application
for recognition of a decision, save that the requirement of
enforceability is replaced by the requirement that the deci-
sion has effect in the State of origin.

Article 23 Findings of fact

Any competent authority of the State addressed shall be
bound by the findings of fact on which the authority of the
State of origin based its jurisdiction.

Article 24 No review of the merits

There shall be no review by any competent authority of the
State addressed of the merits of a decision.

Article 25  Physical presence of the child or the applicant
not required

The physical presence of the child or the applicant shall not
be required in any proceedings in the State addressed under
this Chapter.

[Article 26 Maintenance arrangements

[0 A Contracting State may, at any time, declare in ac-
cordance with Article 58 that the provisions of this Con-
vention will be extended[, in relation to other States mak-
ing a declaration under this Article,] to a maintenance ar-
rangement in accordance with the following provisions.]

1 A maintenance arrangement made in a Contracting
State shall be entitled to recognition and enforcement as a
decision under this Chapter provided that it is enforceable
as a decision in the State of origin.

[1 bis An application for the recognition and enforcement
of a maintenance arrangement may be made directly to the
competent authority in the requested State or under Arti-
cle 10(1)(a) and (b) and (2)(a). For this purpose the term
“decision” includes a maintenance arrangement.]

2 An application for recognition and enforcement of a
maintenance arrangement shall be accompanied by the fol-
lowing —

(a) acomplete text of the maintenance arrangement;

(b) a document stating that the particular maintenance
arrangement is enforceable as a decision in the State of
origin.

3 Recognition and enforcement of a maintenance ar-
rangement may be refused if —

(a) the recognition and enforcement is manifestly incom-
patible with the public policy of the State addressed;

(b) the maintenance arrangement was obtained by fraud or
falsification;
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(c) la convention en matiére d’obligations alimentaires est
incompatible avec une décision rendue entre les mémes
parties et ayant le méme objet, soit dans I’Etat requis, soit
dans un autre Etat lorsque, dans ce dernier cas, elle remplit
les conditions nécessaires a sa reconnaissance et a son exé-
cution dans 1’Etat requis.

4 Les dispositions de ce chapitre, a ’exception des ar-
ticles 17, 19, 20(7) et 21(1) et (3), s’appliquent mutatis mu-
tandis & la reconnaissance et a I’exécution d’une conven-
tion en matiére d’obligations alimentaires ; toutefois :

(a) une déclaration ou un enregistrement fait conformé-
ment a ’article 20(4) ne peut étre refusé que pour les rai-
sons énoncées au [paragraphe 3] [paragraphe 3(a)] ; et

(b) une contestation ou un appel en vertu de ’article 20(6)
ne peut étre fondé que sur :

(i) les motifs de refus de reconnaissance et d’exécu-
tion prévus a ’article 26(3) ;

(ii) I’authenticité, la véracité ou 1’intégrité d’un docu-
ment transmis conformément a I’article 26(2).

5  La procédure de reconnaissance et d’exécution d’une
convention en matiére d’obligations alimentaires est sus-
pendue si une contestation portant sur la convention est en
cours dans I’Etat d’origine.

6  Un Etat peut déclarer que les demandes de reconnais-
sance et d’exécution des conventions en matiére d’obliga-
tions alimentaires ne peuvent étre présentées que par 1’in-
termédiaire d’une Autorité centrale.

[7 Un Etat contractant pourra, conformément a ’article 57,
se réserver le droit de ne pas reconnaitre et exécuter les
conventions en mati¢re d’obligations alimentaires.]]

Article 27 Décisions résultant de [’effet combiné d’or-
donnances provisoires et de confirmation

Lorsqu’une décision résulte de I’effet combiné d’une or-
donnance provisoire rendue dans un Etat et d’une ordon-
nance rendue par I’autorité d’un autre Etat qui confirme
cette ordonnance provisoire (Etat de confirmation) :

(a) chacun de ces Etats est considéré, aux fins du présent
chapitre, comme étant un Etat d’origine ;

(b) les conditions prévues a I’article 19(e) sont remplies si
le défendeur a été diiment avisé de la procédure dans I’Etat
de confirmation et a eu la possibilité de contester la con-
firmation de I’ordonnance provisoire ; et

(c) la condition prévue a I’article 17(6) relative au carac-
tére exécutoire de la décision dans I’Etat d’origine est rem-
plie si la décision est exécutoire dans I’Etat de confirma-
tion ;

(d) L’article 15 ne fait pas obstacle a ce qu’une procédure
en vue de la modification d’une décision soit initiée dans
I’un ou I’autre des Etats.

(c) the maintenance arrangement is incompatible with a
decision rendered between the same parties and having the
same purpose, either in the State addressed or in another
State, provided that this latter decision fulfils the condi-
tions necessary for its recognition and enforcement in the
State addressed.

4 The provisions of this Chapter, with the exception of
Articles 17, 19, 20(7) and 21(1) and (3), shall apply mutatis
mutandis to the recognition and enforcement of a mainte-
nance arrangement save that —

(a) a declaration or registration in accordance with Arti-
cle 20(4) may be refused only for the reasons specified in
[paragraph 3] [paragraph 3(a)]; and

(b) a challenge or appeal as referred to in Article 20(6)
may be founded only on the following —

(i) the grounds for refusing recognition and enforce-
ment set out in Article 26(3);

(ii) the authenticity, veracity or integrity of any docu-
ment transmitted in accordance with Article 26(2).

5 Proceedings for recognition and enforcement of a
maintenance arrangement shall be suspended if a challenge
concerning the arrangement is pending in the State of
origin.

6 A State may declare that applications for recognition
and enforcement of a maintenance arrangement shall only
be made through Central Authorities.

[7 A Contracting State may, in accordance with Article 57,
reserve the right not to recognise and enforce a mainte-
nance arrangement.]]

Article 27 Decisions produced by the combined effect of
provisional and confirmation orders

Where a decision is produced by the combined effect of a
provisional order made in one State and an order by an
authority in another State (“the confirming State”) con-
firming the provisional order —

(a) each of those States shall be deemed for the purposes
of this Chapter to be a State of origin;

(b) the requirements of Article 19(e) shall be met if the
respondent had proper notice of the proceedings in the con-
firming State and an opportunity to oppose the confirma-
tion of the provisional order; and

(c) the requirement of Article 17(6) that a decision be
enforceable in the State of origin shall be met if the deci-
sion is enforceable in the confirming State;

(d) Article 15 shall not prevent proceedings for the modi-
fication of the decision being commenced in either State.
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CHAPITRE VI — EXECUTION PAR L’ETAT REQUIS
Article 28  Exécution en vertu du droit interne

I Sous réserve des dispositions du présent chapitre, les
mesures d’exécution ont lieu conformément a la loi de I’Etat
requis.

2 L’exécution est rapide.

3 En ce qui concerne les demandes présentées par 1’in-
termédiaire des Autorités centrales, lorsqu’une décision a
été déclarée exécutoire ou enregistrée pour exécution en ap-
plication du chapitre V, il est procédé a 1’exécution sans
qu’il soit besoin d’aucune autre action du demandeur.

4 11 est donné effet a toute régle relative a la durée de
I’obligation alimentaire applicable dans I’Etat d’origine de
la décision.

5  Le délai de prescription relatif a I’exécution des arré-
rages est déterminé par celle des lois de I’Etat d’origine de
la décision ou de I’Etat requis, qui prévoit le délai plus
long.

Article 29 Non-discrimination

Dans les affaires relevant de la Convention, I’Etat requis
prévoit des mesures d’exécution au moins équivalentes a
celles qui sont applicables aux affaires internes.

Article 30  Mesures d’exécution

1 Les Etats contractants doivent rendre disponibles dans
leur droit interne des mesures efficaces afin d’exécuter les
décisions en application de la Convention.

2 De telles mesures peuvent comporter :

(a) la saisie des salaires ;

(b) les saisies-arréts sur comptes bancaires et autres
sources ;

(c) les déductions sur les prestations de sécurité sociale ;
(d) le gage sur les biens ou leur vente forcée ;

(e) la saisie des remboursements d’impét ;

(f) laretenue ou saisie des pensions de retraite ;

(g) le signalement aux organismes de crédit ;

(h) le refus de délivrance, la suspension ou le retrait de
divers permis (le permis de conduire par exemple) ;

(i) le recours a la médiation, a la conciliation et a d’au-
tres modes alternatifs de résolution des différends afin de
favoriser une exécution volontaire.

Article 31  Transferts de fonds

1 Les Etats contractants sont encouragés a promouvoir,
y compris au moyen d’accords internationaux, 1’utilisation
des moyens disponibles les moins coiteux et les plus effi-
caces pour effectuer les transferts de fonds destinés a étre
versés a titre d’aliments.

CHAPTER VI — ENFORCEMENT BY THE STATE ADDRESSED
Article 28 Enforcement under internal law

1 Subject to the provisions of this Chapter, enforcement
shall take place in accordance with the law of the State
addressed.

2 Enforcement shall be prompt.

3 In the case of applications through Central Authori-
ties, where a decision has been declared enforceable or reg-
istered for enforcement under Chapter V, enforcement shall
proceed without the need for further action by the appli-
cant.

4  Effect shall be given to any rules applicable in the
State of origin of the decision relating to the duration of the
maintenance obligation.

5 Any limitation on the period for which arrears may be
enforced shall be determined either by the law of the State
of origin of the decision or by the law of the State ad-
dressed, whichever provides for the longer limitation peri-
od.

Article 29 Non-discrimination

The State addressed shall provide at least the same range of
enforcement methods for cases under the Convention as are
available in domestic cases.

Article 30 Enforcement measures

1 Contracting States shall make available in internal law
effective measures to enforce decisions under this Conven-
tion.

2 Such measures may include —

(a) wage withholding;

(b) garnishment from bank accounts and other sources;

(¢) deductions from social security payments;

(d) lien on or forced sale of property;

(e) tax refund withholding;

(f) withholding or attachment of pension benefits;
(g) credit bureau reporting;

(h) denial, suspension or revocation of various licenses
(for example, driving licenses);

(i) the use of mediation, conciliation or similar processes
to bring about voluntary compliance.

Article 31  Transfer of funds

1 Contracting States are encouraged to promote, includ-
ing by means of international agreements, the use of the
most cost-effective and efficient methods available to trans-
fer funds payable as maintenance.
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2 Un Etat contractant dont la loi impose des restrictions
aux transferts de fonds accorde la priorité la plus élevée
aux transferts de fonds destinés a étre versés en vertu de la
présente Convention.

Article 32 Supprimé

CHAPITRE VII — ORGANISMES PUBLICS

Article 33 Organismes publics en qualité de demandeur

1 Aux fins d’une demande de reconnaissance et
d’exécution en application de 1’article 10(1)(a) et (b) et des
affaires couvertes par 1’article 17(4), le terme « créancier »
inclut un organisme public agissant a la place d’une per-
sonne & laquelle des aliments sont dus ou auquel est di le
remboursement de prestations fournies a titre d’aliments.

2 Le droit d’un organisme public d’agir a la place d’une
personne a laquelle des aliments sont dus ou de demander
le remboursement de la prestation fournie au créancier a
titre d’aliments est soumis a la loi qui régit 1’organisme.

3 Un organisme public peut demander la reconnaissance
ou I’exécution :

(a) d’une décision rendue contre un débiteur a la demande
d’un organisme public qui poursuit le paiement de presta-
tions fournies a titre d’aliments ;

(b) d’une décision rendue entre un créancier et un débi-
teur, & concurrence des prestations fournies au créancier a
titre d’aliments.

4  L’organisme public qui invoque la reconnaissance ou
qui sollicite 1’exécution d’une décision produit, sur de-
mande, tout document de nature a établir son droit en ap-
plication du paragraphe 2 et le paiement des prestations au
créancier.

CHAPITRE VIII — DISPOSITIONS GENERALES

Article 34  Demandes présentées directement aux autori-
tés compétentes

1 La Convention n’exclut pas la possibilité de recourir a
de telles procédures lorsqu’elles sont disponibles en vertu
du droit interne d’un Etat contractant autorisant une per-
sonne (le demandeur) a saisir directement une autorité
compétente de cet Etat dans une matiere régie par la Con-
vention, y compris, sous réserve de 1’article 15, en vue de
I’obtention ou de la modification d’une décision en matiére
d’aliments.

2 Les articles 14(5) et 14 quater (b) et les dispositions
des chapitres V, VI, VII et ce chapitre, a ’exception des
articles 37(2), 39, 40(3), 41(3), 42 et 49 s’appliquent aux
demandes de reconnaissance et d’exécution présentées di-
rectement a une autorité compétente d’un Etat contractant.

Article 35  Protection des données a caractere personnel

Les données a caractére personnel recueillies ou transmises
en application de la Convention ne peuvent étre utilisées
qu’aux fins pour lesquelles elles ont été recueillies ou
transmises.

2 A Contracting State, under whose law the transfer of
funds is restricted, shall accord the highest priority to the
transfer of funds payable under this Convention.

Article 32 Deleted

CHAPTER VII — PUBLIC BODIES
Article 33 Public bodies as applicants

1 For the purposes of applications for recognition and
enforcement under Article 10(1)(a) and (b) and cases cov-
ered by Article 17(4), “creditor” includes a public body
acting in place of an individual to whom maintenance is
owed or one to which reimbursement is owed for benefits
provided in lieu of maintenance.

2 The right of a public body to act in place of an indi-
vidual to whom maintenance is owed or to seek reim-
bursement of benefits provided to the creditor in place of
maintenance shall be governed by the law to which the
body is subject.

3 A public body may seek recognition or claim enforce-
ment of —

(a) a decision rendered against a debtor on the application
of a public body which claims payment of benefits pro-
vided in place of maintenance;

(b) a decision rendered between a creditor and debtor to
the extent of the benefits provided to the creditor in place
of maintenance.

4  The public body seeking recognition or claiming en-
forcement of a decision shall upon request furnish any doc-
ument necessary to establish its right under paragraph 2 and
that benefits have been provided to the creditor.

CHAPTER VIII — GENERAL PROVISIONS

Article 34 Direct requests to competent authorities

1 The Convention shall not exclude the possibility of
recourse to such procedures as may be available under the
internal law of a Contracting State allowing a person (an
applicant) to seize directly a competent authority of that
State in a matter governed by the Convention including,
subject to Article 15, for the purpose of having a mainte-
nance decision established or modified.

2 Articles 14(5) and 14 quater (b) and the provisions of
Chapters V, VI, VII and this Chapter with the exception of
Articles 37(2), 39, 40(3), 41(3), 42 and 49 shall apply in
relation to a request for recognition and enforcement made
directly to a competent authority in a Contracting State.

Article 35  Protection of personal data
Personal data gathered or transmitted under the Convention

shall be used only for the purposes for which it was gath-
ered or transmitted.
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Article 36 Confidentialité

Toute autorité traitant de renseignements en assure la con-
fidentialité conformément a la loi de son Etat.

Article 37  Non-divulgation de renseignements

1 Une autorité ne peut divulguer ou confirmer des ren-
seignements recueillis ou transmis en application de la pré-

sente Convention si elle estime que la santé, la sécurité ou
la liberté d’une personne pourrait en étre compromise.

2 Une décision en ce sens prise par une Autorité cen-
trale lie toute autre Autorité centrale.

3 Le présent article ne fait pas obstacle au recueil et a la
transmission de renseignements entre autorités, dans la me-
sure nécessaire a I’accomplissement des obligations décou-
lant de la Convention.

Article 38  Dispense de légalisation

Aucune légalisation ni formalité similaire ne sera requise
dans le contexte de la Convention.

Article 39  Procuration

L’Autorité centrale de I’Etat requis ne peut exiger une pro-
curation du demandeur que si elle agit en son nom dans des
procédures judiciaires ou dans des procédures engagées
devant d’autres autorités ou afin de désigner un représen-
tant a ces fins.

Article 40 Recouvrement des frais

1 Le recouvrement de tous frais encourus pour 1’appli-
cation de cette Convention n’a pas de priorité sur le recou-
vrement des aliments.

2 Un Etat peut recouvrer les frais a I’encontre d’une
partie perdante.

3 Pour les besoins d’une demande en vertu de I’arti-
cle 10(1)(b) afin de recouvrer les frais d’une partie qui suc-
combe en vertu de I’article 40(2), le terme « créancier »
dans I’article 10(1) inclut un Etat.

Article 41  Exigences linguistiques

1 Toute demande et tout document s’y rattachant sont
rédigés dans la langue originale et accompagnés d’une tra-
duction dans une langue officielle de I’Etat requis ou dans
toute autre langue que 1’Etat requis aura indiqué pouvoir
accepter, par une déclaration faite conformément a 1’article 58,
sauf dispense de traduction de ’autorité compétente de cet
Etat.

2 Tout Etat contractant qui a plusieurs langues offi-
cielles et qui ne peut, pour des raisons de droit interne,
accepter pour I’ensemble de son territoire les documents
dans I’une de ces langues, doit faire connaitre, par une dé-
claration faite conformément a 1’article 58, la langue dans
laquelle ceux-ci doivent étre rédigés ou traduits en vue de
leur présentation dans les parties de son territoire qu’il a
déterminées.

3 Sauf si les Autorités centrales en ont convenu autre-
ment, toute autre communication entre elles est adressée
dans une langue officielle de I’Etat requis ou en frangais ou
en anglais. Toutefois, un Etat contractant peut, en faisant la
réserve prévue a l’article 57, s’opposer a 1’utilisation soit
du frangais, soit de 1’anglais.

Article 36 Confidentiality

Any authority processing information shall ensure its con-
fidentiality in accordance with the law of its State.

Article 37 Non-disclosure of information

1 An authority shall not disclose or confirm information
gathered or transmitted in application of this Convention if

it determines that to do so could jeopardise the health, safe-
ty or liberty of a person.

2 A determination to this effect made by one Central
Authority shall be binding on another Central Authority.

3 Nothing in this Article shall impede the gathering and
transmitting of information by and between authorities in
so far as necessary to carry out the obligations under the
Convention.

Article 38  No legalisation

No legalisation or similar formality may be required in the
context of this Convention.

Article 39 Power of attorney

The Central Authority of the requested State may require a
power of attorney from the applicant only if it acts on his or
her behalf in judicial proceedings or before other author-
ities, or in order to designate a representative so to act.

Article 40 Recovery of costs

1 Recovery of any costs incurred in the application of
this Convention shall not take precedence over the recovery
of maintenance.

2 A State may recover costs from an unsuccessful party.

3 For the purposes of an application under Article 10(1)(b)
to recover costs from an unsuccessful party in accordance
with Article 40(2), the term “creditor” in Article 10(1) shall
include a State.

Article 41  Language requirements

1 Any application and related documents shall be in the
original language, and shall be accompanied by a transla-
tion into an official language of the requested State or in
another language which the requested State has indicated,
by way of declaration in accordance with Article 58, it will
accept, unless the competent authority of that State dis-
penses with translation.

2 A Contracting State which has more than one official
language and cannot, for reasons of internal law, accept for
the whole of its territory documents in one of those lan-
guages shall by declaration in accordance with Article 58
specify the language in which such documents or transla-
tions thereof shall be drawn up for submission in the speci-
fied parts of its territory.

3 Unless otherwise agreed by the Central Authorities,
any other communications between such Authorities shall
be in an official language of the requested State or in either
English or French. However, a Contracting State may, by
making a reservation in accordance with Article 57, object
to the use of either French or English.
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Article 42 Moyens et coiits de traduction

1 Dans le cas de demandes prévues au chapitre 11, les
Autorités centrales peuvent convenir, dans une affaire par-
ticuliére ou de fagon générale, que la traduction dans la
langue officielle de I’Etat requis sera faite dans 1’Etat re-
quis a partir de la langue originale ou de toute autre langue
convenue. S’il n’y a pas d’accord et si 1’Autorité centrale
requérante ne peut remplir les exigences de I’article 41(1)
et (2), la demande et les documents s’y rattachant peuvent
étre transmis accompagnés d’une traduction en francgais ou
anglais pour traduction ultérieure dans une langue officielle
de I’Etat requis.

2 Les frais de traduction découlant de I’application du
paragraphe précédent sont a la charge de I’Etat requérant,
sauf accord contraire des Autorités centrales des Etats con-
cernés.

3 Nonobstant I’article 8, 1’Autorité centrale requérante
peut mettre a la charge du demandeur les frais de traduction
d’une demande et des documents s’y rattachant, sauf si ces
colits peuvent &tre couverts par son systéme d’assistance
juridique.
Article 43 Systemes juridiques non unifiés — interpré-
tation

1 Au regard d’un Etat contractant dans lequel deux ou
plusieurs systémes de droit ayant trait aux questions régies
par la présente Convention s’appliquent dans des unités
territoriales différentes :

(a) toute référence a la loi ou a la procédure d’un Etat
vise, le cas échéant, la loi ou la procédure en vigueur dans
I’unité territoriale considérée ;

(b) toute référence a une décision obtenue, reconnue et /
ou exécutée, et modifiée dans cet Etat vise, le cas échéant,
une décision obtenue, reconnue et / ou exécutée, et modi-
fiée dans 1’unité territoriale considérée ;

(c) toute référence a une autorité judiciaire ou adminis-
trative de cet Etat vise, le cas échéant, une autorité judici-
aire ou administrative de I’unité territoriale considérée ;

(d) toute référence aux autorités compétentes, organismes
publics ou autres organismes de cet Etat a I’exception des
Autorités centrales vise, le cas échéant, les autorités com-
pétentes, organismes publics ou autres organismes habilités
a agir dans ’unité territoriale considérée ;

(e) toute référence a la résidence ou la résidence habi-
tuelle dans cet Etat vise, le cas échéant, la résidence ou la
résidence habituelle dans 1’unité territoriale considérée ;

(f) toute référence & la localisation des biens dans cet Etat
vise, le cas échéant, la localisation des biens dans I’unité
territoriale considérée.

2 Cet article ne s’applique pas a une Organisation ré-
gionale d’intégration économique.

Article 42 Means and costs of translation

1 In the case of applications under Chapter III, the Cen-
tral Authorities may agree in an individual case or general-
ly that the translation into an official language of the re-
quested State may be made in the requested State from the
original language or from any other agreed language. If no
agreement can be reached and it is not possible for the re-
questing Central Authority to comply with the requirements
of Article 41(1) and (2), then the application and related
documents may be transmitted with translation into French
or English for further translation into an official language
of the requested State.

2 The cost of translation arising from the application of
the preceding paragraph shall be borne by the requesting
State unless otherwise agreed by Central Authorities of the
States concerned.

3 Notwithstanding Article 8, the requesting Central Au-
thority may charge an applicant for the costs of translation
of an application and related documents, except in so far as
those costs may be covered by its system of legal assis-
tance.

Article 43 Non-unified legal systems — interpretation

1 In relation to a State in which two or more systems of
law or sets of rules of law with regard to any matter dealt
with in this Convention apply in different territorial units —

(a) any reference to the law or procedure of a State shall
be construed as referring, where appropriate, to the law or
procedure in force in the relevant territorial unit;

(b) any reference to a decision established, recognised
and / or enforced, and modified in that State shall be con-
strued as referring, where appropriate, to a decision estab-
lished, recognised and / or enforced, and modified in a ter-
ritorial unit;

(c) any reference to a judicial or administrative authority
in that State shall be construed as referring, where appro-
priate, to a judicial or administrative authority in the rele-
vant territorial unit;

(d) any reference to competent authorities, public bodies,
and other bodies of that State, other than Central Author-
ities, shall be construed as referring, where appropriate, to
those authorised to act in the relevant territorial unit;

(e) any reference to residence or habitual residence in that
State shall be construed as referring, where appropriate, to
residence or habitual residence in a territorial unit;

(f) any reference to location of assets in that State shall
be construed as referring, where appropriate, to the location
of assets in the relevant territorial unit.

2 This Article shall not apply to a Regional Economic
Integration Organisation.
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Article 43 bis  Systémes juridiques non unifiés — regles

matérielles

1 Nonobstant I’article précédent, un Etat contractant qui
comprend deux ou plusieurs unités territoriales dans les-
quelles des systemes de droit différents s’appliquent n’est
pas tenu d’appliquer la présente Convention aux situations
qui impliquent uniquement ces différentes unités territo-
riales.

2 Une autorité compétente dans une unité territoriale
d’un Etat contractant qui comprend deux ou plusieurs uni-
tés territoriales dans lesquelles des systémes de droit diffé-
rents s’appliquent n’est pas tenu de reconnaitre ou
d’exécuter une décision d’un autre Etat contractant au seul
motif que la décision a été reconnue ou exécutée dans une
autre unité territoriale du méme Etat contractant selon la
présente Convention.

3 Cet article ne s’applique pas a une Organisation régio-
nale d’intégration économique.

Article 44 Coordination avec les Conventions de La Haye
antérieures en matiere d’obligations alimen-
taires

Dans les rapports entre les Etats contractants, et sous ré-
serve de 1’application de 1’article 50(2), la présente Con-
vention remplace la Convention de La Haye du 2 octobre
1973 concernant la reconnaissance et [’exécution de déci-
sions relatives aux obligations alimentaires et la Con-
vention de La Haye du 15 avril 1958 concernant la recon-
naissance et [’exécution des décisions en matiere d’obli-
gations alimentaires envers les enfants dans la mesure ou
leur champ d’application entre lesdits Etats coincide avec
celui de la présente Convention.

Article 44 bis  Coordination avec la Convention de New
York de 1956

Dans les rapports entre les Etats contractants, la présente
Convention remplace la Convention sur le recouvrement
des aliments a [’étranger du 20 juin 1956, établie par les
Nations Unies, dans la mesure ol son champ d’application
entre lesdits Etats correspond au champ d’application de la
présente Convention.

Article 44 ter  Relations avec les Conventions de La Haye
antérieures relatives a la notification d’actes
et a [’obtention de preuves

La présente Convention ne déroge pas a la Convention de
La Haye du premier mars 1954 relative a la procédure
civile, ni a la Convention de La Haye du 15 novembre 1965
relative a la signification et la notification a 1’étranger des
actes judiciaires et extrajudiciaires en matiére civile ou
commerciale, ni a la Convention de La Haye du 18 mars
1970 sur l’obtention des preuves a [’étranger en matiére
civile ou commerciale.

Article 45  Coordination avec les instruments et accords
complémentaires

1 La présente Convention ne déroge pas aux instruments
internationaux conclus avant la présente Convention aux-
quels des Etats contractants sont Parties et qui contiennent
des dispositions sur les matiéres réglées par la présente
Convention.

Article 43 bis  Non-unified legal systems — substantive

rules

1 Notwithstanding the preceding Article, a Contracting
State with two or more territorial units in which different
systems of law apply shall not be bound to apply this Con-
vention to situations which involve solely such different
territorial units.

2 A competent authority in a territorial unit of a Con-
tracting State with two or more territorial units in which
different systems of law apply shall not be bound to rec-
ognise or enforce a decision from another Contracting State
solely because the decision has been recognised or enforced
in another territorial unit of the same Contracting State
under this Convention.

3 This Article shall not apply to a Regional Economic
Integration Organisation.
Article 44 Co-ordination with prior Hague Maintenance
Conventions

In relations between the Contracting States, this Conven-
tion replaces, subject to Article 50(2), the Hague Conven-
tion of 2 October 1973 on the Recognition and Enforcement
of Decisions Relating to Maintenance Obligations and the
Hague Convention of 15 April 1958 concerning the recog-
nition and enforcement of decisions relating to maintenance
obligations towards children in so far as their scope of ap-
plication as between such States coincides with the scope
of application of this Convention.

Article 44 bis  Co-ordination with the 1956 New York

Convention

In relations between the Contracting States, this Conven-
tion replaces the United Nations Convention on the Recov-
ery Abroad of Maintenance of 20 June 1956, in so far as its
scope of application as between such States coincides with
the scope of application of this Convention.

Article 44 ter  Relationship with prior Hague Conven-
tions on service of documents and taking

of evidence

This Convention does not affect the Hague Convention of
1 March 1954 on civil procedure, the Hague Convention of
15 November 1965 on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters
and the Hague Convention of 18 March 1970 on the Taking
of Evidence Abroad in Civil or Commercial Matters.

Article 45 Co-ordination of instruments and supplemen-

tary agreements

1 This Convention does not affect any international
instrument concluded before this Convention to which Con-
tracting States are Parties and which contains provisions on
matters governed by this Convention.
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2 Tout Etat contractant peut conclure avec un ou plu-
sieurs Etats contractants des accords qui contiennent des
dispositions sur les matieres réglées par la Convention afin
d’améliorer I’application de la Convention entre eux a con-
dition que de tels accords soient conformes a I’objet et au
but de la Convention et n’affectent pas, dans les rapports de
ces Etats avec d’autres Etats contractants, 1’ apphcatlon des
dispositions de la Convention. Les Etats qui auront conclu
de tels accords en transmettront une copie au dépositaire de
la Convention.

3 Les paragraphes premier et 2 s’appliquent également
aux ententes de réciprocité et aux lois uniformes reposant
sur I’existence entre les Etats concernés de liens spéciaux.

[4 La présente Convention n’affecte pas 1’application d’ins-
truments d’une Organisation régionale d’intégration éco-
nomique partie a la présente Convention, ayant été adoptés
aprés la conclusion de la Convention, en ce qui a trait aux
matieres régies par la Convention, a condition que de tels
instruments n’affectent pas, dans les rapports de ces Etats
avec d’autres Etats contractants, l’application des disposi-
tions de la Convention. En ce qui a trait a la reconnaissance
ou I’exécution de décisions entre les Etats membres de
I’Organisation régionale d’intégration économique, la Con-
vention n’affecte pas les régles de I’Organisation régionale
d’intégration économique, que ces régles aient été adoptées
avant ou apres la conclusion de la Convention.]

Article 46 Regle de [’efficacité maximale

La présente Convention ne fait pas obstacle a 1’application
d’un accord, d’une entente ou d’un instrument international
en vigueur entre 1’Etat requérant et I’Etat requis, d’une autre
loi en vigueur dans I’Etat requis ou d’ententes de réciproci-
té adoptées en vertu de cette loi et qui prévoit :

(a) des bases plus larges pour la reconnaissance des déci-
sions en matiére d’aliments, sans préjudice de ’article 19(f)
de la Convention ;

(b) des procédures simplifiées ou accélérées relatives a
une demande de reconnaissance et d’exécution de décisions
en matiere d’aliments;

(c) une assistance juridique plus favorable que celle pré-
vue aux articles 14 a 14 quater ;

(d) des procédures permettant a un demandeur dans un
Etat requérant de présenter une demande directement a I’ Au-
torité centrale de 1’Etat requis.

Article 47 Interprétation uniforme

Pour P’interprétation de la présente Convention, il sera tenu
compte de son caractére international et de la nécessité de
promouvoir I’uniformité de son application.

Article 48  Examen du fonctionnement pratique de la
Convention

1 Le Secrétaire général de la Conférence de La Haye de
droit international privé convoque périodiquement une
Commission spéciale afin d’examiner le fonctionnement
pratique de la Convention et d’encourager le dévelop-
pement de bonnes pratiques en vertu de la Convention.

2 Any Contracting State may conclude with one or more
Contracting States agreements, which contain provisions on
matters governed by the Convention, with a view to im-
proving the application of the Convention between or
among themselves, provided that such agreements are con-
sistent with the objects and purpose of the Convention and
do not affect, in the relationship of such States with other
Contracting States, the application of the provisions of the
Convention. The States which have concluded such an
agreement shall transmit a copy to the depositary of the
Convention.

3 Paragraphs 1 and 2 shall also apply to reciprocity ar-
rangements and to uniform laws based on special ties be-
tween the States concerned.

[4 This Convention shall not affect the application of
instruments of a Regional Economic Integration Organisa-
tion that is a Party to this Convention, adopted after the
conclusion of the Convention, on matters governed by the
Convention provided that such instruments do not affect,
in the relationship of such States with other Contracting
States, the application of the provisions of the Convention.
As concerns the recognition or enforcement of decisions as
between Member States of the Regional Economic Integra-
tion Organisation, this Convention shall not affect the rules
of the Regional Economic Integration Organisation, wheth-
er adopted before or after the conclusion of the Conven-
tion.]

Article 46 Most effective rule

This Convention shall not prevent the application of an
agreement, arrangement or international instrument in force
between the requesting State and the requested State, other
law in force in the requested State or reciprocity arrange-
ments adopted under such law that provides for —

(a) broader bases for recognition of maintenance deci-
sions, without prejudice to Article 19(f) of the Convention;

(b) simplified or more expeditious procedures on an ap-
plication for recognition or enforcement of maintenance
decisions;

(c) more beneficial legal assistance than that provided for
under Articles 14 to 14 quater;

(d) procedures permitting an applicant from a requesting
State to make an application directly to the Central Au-
thority of the requested State.

Article 47 Uniform interpretation

In the interpretation of this Convention, regard shall be had

to its international character and to the need to promote
uniformity in its application.

Article 48  Review of practical operation of the Con-
vention

1 The Secretary General of the Hague Conference on
Private International Law shall at regular intervals convene
a Special Commission in order to review the practical oper-
ation of the Convention and to encourage the development
of good practices under the Convention.
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2 A cette fin, les Etats contractants collaborent avec le
Bureau Permanent afin de recueillir les informations rela-
tives au fonctionnement pratique de la Convention, y com-
pris des statistiques et de la jurisprudence.

Article 49 Amendement des formulaires

1 Les formulaires modéles annexés a la présente Con-
vention pourront étre amendés par décision d’une Commis-
sion spéciale qui sera convoquée par le Secrétaire général
de la Conférence de La Haye de droit international privé et
a laquelle seront invités tous les Etats contractants et tous
les Etats membres. La proposition d’amender les formu-
laires devra étre portée a ’ordre du jour qui sera joint a la
convocation.

2 Les amendements seront adoptés par des Etats con-
tractants présents a la Commission spéciale et prenant part
au vote. Ils entreront en vigueur pour tous les Etats contrac-
tants le premier jour du septiéme mois apres la date a la-
quelle le dépositaire les aura communiqués & tous les Etats
contractants.

3 Au cours du délai prévu a I’alinéa précédent, tout Etat
contractant pourra notifier par écrit au dépositaire qu’il
entend faire une réserve a cet amendement, conformément
a Darticle 57. L’Etat qui aura fait une telle réserve sera
traité, en ce qui concerne cet amendement, comme s’il
n’était pas Partie a la présente Convention jusqu’a ce que la
réserve ait été retirée.

Article 50  Dispositions transitoires
1 La Convention s’applique dans tous les cas ou :

(a) une requéte visée a I’article 7 ou une demande visée
au chapitre III a été recue par 1’Autorité centrale de 1’Etat
requis aprés l’entrée en vigueur de la Convention entre
I’Etat requérant et I’Etat requis ;

(b) une demande de reconnaissance et d’exécution a été
presentee directement a une autorité compétente de 1’ Etat
requis aprés l’entrée en vigueur de la Convention entre
I’Etat d’origine et 1’Etat requis.

2 En ce qui concerne la reconnaissance et I’exécution
des décisions entre les Etats contractants a la présente Con-
vention qui sont également parties aux Conventions de
La Haye mentionnées a 1’article 44, si les conditions pour
la reconnaissance et 1’exécution prévues par la présente
Convention font obstacle a la reconnaissance et a I’exécu-
tion d’une décision rendue dans I’Etat d’origine avant
I’entrée en vigueur de la présente Convention dans cet Etat
et qui a défaut aurait été reconnue et exécutée en vertu de la
Convention qui était en vigueur lorsque la décision a été
rendue, les conditions de cette derniére Convention
s’appliquent.

[3 L’Etat requis n’est pas tenu, en vertu de la Conven-
tion, d’exécuter une décision[, ou une convention en ma-
tiere d’obligations alimentaires] pour ce qui concerne les
paiements échus avant I’entrée en Vlgueur de la Convention
entre I’Etat d’origine et 1’Etat requis sauf en ce qui con-
cerne les obligations alimentaires découlant d’une relation
parent-enfant a 1’égard d’une personne de moins de 21 ans.]

2 For the purpose of such review Contracting States
shall co-operate with the Permanent Bureau in the gather-
ing of information, including statistics and case law, con-
cerning the practical operation of the Convention.

Article 49 Amendment of forms

1 The forms annexed to this Convention may be amend-
ed by a decision of a Special Commission convened by the
Secretary General of the Hague Conference on Private In-
ternational Law to which all Contracting States and all
Member States shall be invited. Notice of the proposal to
amend the forms shall be included in the agenda for the
meeting.

2 Amendments adopted by the Contracting States pres-
ent at the Special Commission shall come into force for all
Contracting States on the first day of the seventh calendar
month after the date of their communication by the depos-
itary to all Contracting States.

3 During the period provided for by paragraph 2 any
Contracting State may by notification in writing to the de-
positary make a reservation, in accordance with Article 57,
with respect to the amendment. The State making such
reservation shall until the reservation is withdrawn be treat-
ed as a State not a Party to the present Convention with
respect to that amendment.

Article 50  Transitional provisions

1 The Convention shall apply in every case where —

(a) a request pursuant to Article 7 or an application pur-
suant to Chapter III has been received by the Central Au-
thority of the requested State after the Convention has en-
tered into force between the requesting State and the re-
quested State;

(b) a direct request for recognition and enforcement has
been received by the competent authority of the State ad-
dressed after the Convention has entered into force between
the State of origin and the State addressed.

2 With regard to the recognition and enforcement of
decisions between Contracting States to this Convention
that are also Party to either of the Hague Maintenance Con-
ventions mentioned in Article 44, if the conditions for the
recognition and enforcement under this Convention prevent
the recognition and enforcement of a decision, given in the
State of origin before the entry into force of this Conven-
tion for that State, that would otherwise have been recog-
nised and enforced under the terms of the Convention that
was in effect at the time the decision was rendered, the
conditions of that Convention shall apply.

[3 The State addressed shall not be bound under this
Convention to enforce a decision[, or a maintenance ar-
rangement] in respect of payments falling due prior to the
entry into force of the Convention between the State of
origin and the State addressed except for maintenance obli-
gations arising from a parent-child relationship towards a
person under the age of 21.]
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Article 51  Informations relatives aux lois, procédures et

services

1 Un Etat contractant, au moment ot il dépose son ins-
trument de ratification ou d’adhésion ou a tout moment en
ce qui concerne I’information prévue a ’alinéa (e), fournit
au Bureau Permanent de la Conférence de La Haye de droit
international privé :

(a) une description de sa législation et de ses procédures
applicables en matiere d’obligations alimentaires ;

(b) une description des mesures qu’il prendra pour satis-
faire a ses obligations en vertu de ’article 6(2) ;

(c¢) une description de la maniére dont il procurera aux
demandeurs un acces effectif aux procédures conformément
a I’article 14 ;

(d) une description de ses régles et procédures
d’exécution, y compris les limites apportées a 1’exécution,
en particulier les régles de protection du débiteur et les
délais de prescription ;

(e) toute précision a laquelle 1’article 21(1)(b) et (3) fait
référence.

2 Les Etats contractants peuvent, pour satisfaire a leurs
obligations découlant du paragraphe premier, utiliser le
formulaire du Profil des Etats recommandé et publié par la
Conférence de La Haye de droit international privé.

3 Les informations sont tenues a jour par les Etats con-
tractants.

[CHAPITRE IX — DISPOSITIONS FINALES

Article 52 Signature, ratification et adhésion

Premiere option

1 La Convention est ouverte & la signature des Etats qui
étaient Membres de la Conférence de La Haye de droit
international privé lors de sa Vingt et uniéme session et des
autres Etats qui ont participé a cette Session.

2 Elle sera ratifiée, acceptée ou approuvée et les instru-
ments de ratification, d’acceptation ou d’approbation seront
déposés auprés du Ministére des Affaires étrangéres du
Royaume des Pays-Bas, dépositaire de la Convention.

3 Tout autre Etat pourra adhérer a la Convention aprés
son entrée en vigueur en vertu de 1’article 55.

4 L’instrument d’adhésion sera déposé auprés du dépo-
sitaire.

5 L’adhésion n’aura d’effet que dans les rapports entre
I’Etat adhérant et les Etats contractants qui n’auront pas
¢élevé d’objection a son encontre dans les six mois apres la
réception de la notification prévue a I’article 60. Une telle
objection pourra également étre élevée par tout Etat au
moment d’une ratification, acceptation ou approbation de la
Convention, postérieure a 1’adhésion. Ces objections seront
notifiées au dépositaire.

ou

Article 51  Provision of information concerning laws,

procedures and services

1 A Contracting State, by the time its instrument of
ratification or accession is deposited, or in the case of sub-
paragraph (e) at any time, shall provide the Permanent Bu-
reau of the Hague Conference on Private International Law
with —

(a) a description of its laws and procedures concerning
maintenance obligations;

(b) a description of the measures it will take to meet the
obligations under Article 6(2);

(c) a description of how it will provide applicants with
effective access to procedures, as required under Article 14;

(d) a description of its enforcement rules and procedures,
including any limitations on enforcement, in particular
debtor protection rules and limitation periods;

(e) any specification referred to in Article 21(1)(b) and (3).

2 Contracting States may, in fulfilling their obligations
under paragraph 1, utilise the Country Profile form recom-
mended and published by the Hague Conference on Private
International Law.

3 Information shall be kept up to date by the Contract-
ing States.

[CHAPTER IX — FINAL PROVISIONS

Article 52 Signature, ratification and accession

Option 1

1 The Convention shall be open for signature by the
States which were Members of the Hague Conference on
Private International Law at the time of its Twenty-First
Session and by the other States which participated in that
Session.

2 It shall be ratified, accepted or approved and the in-
struments of ratification, acceptance or approval shall be
deposited with the Ministry of Foreign Affairs of the King-
dom of the Netherlands, depositary of the Convention.

3 Any other State may accede to the Convention after it
has entered into force in accordance with Article 55.

4  The instrument of accession shall be deposited with
the depositary.

5 Such accession shall have effect only as regards the
relations between the acceding State and those Contracting
States which have not raised an objection to its accession in
the six months after the receipt of the notification referred
to in Article 60. Such an objection may also be raised by
States at the time when they ratify, accept or approve the
Convention after an accession. Any such objection shall be
notified to the depositary.

OR
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5 L’adhésion n’aura d’effet que dans les rapports entre
I’Etat adhérant et les Etats contractants qui auront déclaré
accepter cette adhésion, en vertu de I’article 58. Une telle
déclaration devra également étre faite par tout Etat membre
ratifiant, acceptant ou approuvant la Convention postéri-
eurement a ’adhésion. Cette déclaration sera déposée au-
prés du dépositaire qui en enverra, par la voie diploma-
tique, une copie certifiée conforme, a chacun des Etats con-
tractants.

Deuxieme option

1 La présente Convention est ouverte a la signature de
tous les Etats.

2 La présente Convention est sujette a la ratification, a
I’acceptation ou a 1’approbation des Etats signataires.

3 Tout Etat pourra adhérer & la présente Convention.

4  Les instruments de ratification, d’acceptation, d’ap-
probation ou d’adhésion sont déposés auprés du déposi-
taire.
Article 53 Organisations régionales d’intégration écono-
mique

I Une Organisation régionale d’intégration économique
constituée seulement par des Etats souverains et ayant
compétence sur certaines ou toutes les matiéres régies par
la présente Convention peut également signer, accepter ou
approuver la présente Convention ou y adhérer. En pareil
cas, I’Organisation régionale d’intégration économique aura
les mémes droits et obligations qu’un Etat contractant, dans
la mesure ou cette Organisation a compétence sur des ma-
tieres régies par la Convention.

2 Au moment de la signature, de 1’acceptation, de 1’ap-
probation ou de I’adhésion, I’Organisation régionale d’inté-
gration économique notifie au dépositaire, par écrit, les
matiéres régies par la présente Convention pour lesquelles
ses Etats membres ont délégué leur compétence a cette
Organisation. L’Organisation notifie aussitdt au déposi-
taire, par écrit, toute modification intervenue dans la délé-
gation de compétence précisée dans la notification la plus
récente faite en vertu du présent paragraphe.

3 Pour les fins de I’entrée en vigueur de la Convention,
tout instrument déposé par une Organisation régionale d’in-
tégration économique n’est pas compté, a moins que 1’Or-
ganisation régionale d’intégration économique déclare, en
vertu de I’article 54, que ses Etats membres ne seront pas
Parties a la Convention.

4 Toute référence a « Etat contractant » ou « Etat » dans
la présente Convention s’applique également, le cas éché-
ant, a une Organisation régionale d’intégration économique
qui y est Partie.

Article 54  Adhésion des Organisations régionales d’inté-
gration économique

1 Au moment de la signature, de 1’acceptation, de I’ap-
probation ou de ’adhésion, une Organisation régionale d’in-
tégration économique peut déclarer, conformément a 1’arti-
cle 58, qu’elle a compétence pour toutes les matiéres régies
par la présente Convention et que ses Etats membres ne
seront pas Parties a cette Convention mais seront liés par
elle en raison du fait de la signature, de 1’acceptation, de
I’approbation ou de I’adhésion de I’Organisation.

5 The accession will have effect only as regards the
relations between the acceding State and such Contracting
States as will have declared their acceptance of the acces-
sion in accordance with Article 58. Such a declaration will
also have to be made by any Member State ratifying, ac-
cepting or approving the Convention after an accession.
Such declaration shall be deposited with the depositary
which shall forward, through diplomatic channels, a certi-
fied copy to each of the Contracting States.

Option 2

1 This Convention is open for signature by all States.

2 This Convention is subject to ratification, acceptance
or approval by the signatory States.

3 This Convention is open for accession by all States.

4  Instruments of ratification, acceptance, approval or
accession shall be deposited with the depositary.

Article 53 Regional Economic Integration Organisations

1 A Regional Economic Integration Organisation which
is constituted solely by sovereign States and has compe-
tence over some or all of the matters governed by this Con-
vention may similarly sign, accept, approve or accede to
this Convention. The Regional Economic Integration Or-
ganisation shall in that case have the rights and obligations
of a Contracting State, to the extent that the Organisation
has competence over matters governed by this Convention.

2 The Regional Economic Integration Organisation shall,
at the time of signature, acceptance, approval or accession,
notify the depositary in writing of the matters governed by
this Convention in respect of which competence has been
transferred to that Organisation by its Member States. The
Organisation shall promptly notify the depositary in writing
of any changes to its competence as specified in the most
recent notice given under this paragraph.

3 For the purposes of the entry into force of this Con-
vention, any instrument deposited by a Regional Economic
Integration Organisation shall not be counted unless the
Regional Economic Integration Organisation declares in
accordance with Article 54 that its Member States will not
be Parties to this Convention.

4 Any reference to a “Contracting State” or “State” in
this Convention applies equally to a Regional Economic In-
tegration Organisation that is a Party to it, where appropri-
ate.

Article 54 Accession by Regional Economic Integration
Organisations

1 At the time of signature, acceptance, approval or ac-
cession, a Regional Economic Integration Organisation may
declare in accordance with Article 58 that it exercises com-
petence over all the matters governed by this Convention
and that its Member States will not be Parties to this Con-
vention but shall be bound by virtue of the signature, ac-
ceptance, approval or accession of the Organisation.
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2 Lorsqu’une déclaration est faite par une Organisation
régionale d’intégration économique en conformité avec le
paragraphe premier, toute référence 4 « Etat contractant »
ou « Etat » dans la présente Convention s’applique égale-
ment, le cas échéant, aux Etats membres de 1’Organisation.
Article 55  Entrée en vigueur

1 La Convention entrera en vigueur le premier jour du
mois suivant I’expiration d’une période de trois mois aprés
le dépot du deuxiéme instrument de ratification, d’accep-
tation, d’approbation ou d’adhésion visé par ’article 52.

2 Par la suite, la présente Convention entrera en vigueur :

(a) pour chaque Etat ou Organisation régionale d’intégra-
tion économique au sens de 1’article 53 ratifiant, acceptant,
approuvant ou y adhérant postérieurement, le premier jour
du mois suivant I’expiration d’une période de trois mois
aprés le dépdt de son instrument de ratification, d’accep-
tation, d’approbation ou d’adhésion ;

(b) pour les unités territoriales auxquelles la présente
Convention a été étendue conformément a 1’article 56, le
premier jour du mois suivant 1’expiration d’une période de
trois mois aprés la notification de la déclaration visée dans
ledit article.

Article 56  Déclarations relatives aux systemes juridiques
non unifiés

1 Un Etat qui comprend deux ou plusieurs unités territo-
riales dans lesquelles des systémes de droit différents s’ap-
pliquent aux matieres régies par cette Convention peut, au
moment de la signature, de la ratification, de 1’acceptation,
de I’approbation ou de I’adhésion, déclarer, en vertu de ’ar-
ticle 58, que la présente Convention s’appliquera a toutes
ses unités territoriales ou seulement a 1’une ou a plusieurs
d’entre elles, et pourra a tout moment modifier cette décla-
ration en faisant une nouvelle déclaration.

2 Toute déclaration est notifiée au dépositaire et indique
expressément les unités territoriales auxquelles la Conven-
tion s’applique.

3 Si un Etat ne fait pas de déclaration en vertu du pré-
sent article, la Convention s’applique a I’ensemble du terri-
toire de cet Etat.

4  Le présent article ne s’applique pas a une Organisa-
tion régionale d’intégration économique.

Article 57  Réserves

1 Tout Etat contractant pourra, au plus tard au moment
de la ratification, de 1’acceptation, de I’approbation ou de
I’adhésion, ou au moment d’une déclaration faite en vertu
de I’article 56, faire une ou plusieurs des réserves prévues
aux articles 17(2), [26(7),] 41(3) et 49(3). Aucune autre ré-
serve ne sera admise.

2 Tout Etat pourra, a tout moment, retirer une réserve
qu’il aura faite. Ce retrait sera notifié au dépositaire.

3 L’effet de la réserve cessera le premier jour du trois-
iéme mois du calendrier aprés la notification mentionnée au
paragraphe 2.

4  Les réserves faites en application de cet article ne sont
pas réciproques.

2 In the event that a declaration is made by a Regional
Economic Integration Organisation in accordance with para-
graph 1, any reference to a “Contracting State” or “State”
in this Convention applies equally to the Member States of
the Organisation, where appropriate.

Article 55  Entry into force

1 The Convention shall enter into force on the first day
of the month following the expiration of three months after
the deposit of the second instrument of ratification, accep-
tance, approval or accession referred to in Article 52.

2 Thereafter the Convention shall enter into force —

(a) for each State or Regional Economic Integration Or-
ganisation referred to in Article 53 subsequently ratifying,
accepting, approving or acceding to it, on the first day of
the month following the expiration of three months after
the deposit of its instrument of ratification, acceptance,
approval or accession;

(b) for a territorial unit to which the Convention has been
extended in accordance with Article 56, on the first day of
the month following the expiration of three months after
the notification referred to in that Article.

Article 56  Declarations with respect to non-unified legal
systems

1 If a State has two or more territorial units in which
different systems of law are applicable in relation to mat-
ters dealt with in the Convention, it may at the time of sig-
nature, ratification, acceptance, approval or accession de-
clare in accordance with Article 58 that this Convention
shall extend to all its territorial units or only to one or more
of them and may modify this declaration by submitting
another declaration at any time.

2 Any such declaration shall be notified to the deposi-
tary and shall state expressly the territorial units to which
the Convention applies.

3 If a State makes no declaration under this Article, the
Convention is to extend to all territorial units of that State.

4 This Article shall not apply to a Regional Economic
Integration Organisation.

Article 57  Reservations

1 Any State may, not later than the time of ratification,
acceptance, approval or accession, or at the time of making
a declaration in terms of Article 56, make one or more of
the reservations provided for in Articles 17(2), [26(7),]
41(3) and 49(3). No other reservation shall be permitted.

2 Any State may at any time withdraw a reservation it
has made. The withdrawal shall be notified to the deposi-
tary.

3 The reservation shall cease to have effect on the first
day of the third calendar month after the notification re-
ferred to in paragraph 2.

4 Reservations under this Article shall have no recip-
rocal effect.
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Article 58 Déclarations

1 Les déclarations visées aux articles 2(2), 11(1)(g), 14
[...], [26(0),] 41(1) et (2), 52(5) option 1, 53(3), 54(1)
et 56(1) peuvent étre faites lors de la signature, de la ratifi-
cation, de I’acceptation, de 1’approbation ou de 1’adhésion
ou a tout moment ultérieur et pourront étre modifiées ou
retirées a tout moment.

2 Les déclarations, modifications et retraits sont notifiés
au dépositaire.

3 Une déclaration faite au moment de la signature, de la
ratification, de I’acceptation, de 1’approbation ou de 1’adhé-
sion prendra effet au moment de I’entrée en vigueur de la
Convention pour I’Etat concerné.

4  Une déclaration faite ultérieurement, ainsi qu’une
modification ou le retrait d’une déclaration, prendra effet le
premier jour du mois suivant 1’expiration d’une période de
trois mois apres la date de réception de la notification par le
dépositaire.

Article 59  Dénonciation

1 Tout Etat contractant pourra dénoncer la Convention
par une notification écrite au dépositaire. La dénonciation
pourra se limiter a certaines unités territoriales d’un Etat a
plusieurs unités auxquelles s’applique la Convention.

2 La dénonciation prendra effet le premier jour du mois
suivant I’expiration d’une période de douze mois apres la
date de réception de la notification par le dépositaire. Lors-
qu’une période plus longue pour la prise d’effet de la dé-
nonciation est spécifiée dans la notification, la dénonciation
prendra effet a I’expiration de la période en question aprés
la date de réception de la notification par le dépositaire.

Article 60  Notification

Le dépositaire notifiera aux Membres de la Conférence de
La Haye de droit international privé, ainsi qu’aux autres
Etats et aux Organisations régionales d’intégration écono-
mique qui ont signé, ratifié, accepté, approuvé ou adhéré
conformément aux articles 52 et 53, les renseignements sui-
vants :

Premiere option

(a) les signatures, ratifications, acceptations et approba-
tions visées aux articles 52 et 53 ;

(b) les adhésions et les objections aux adhésions visées a
’article 52(5) option 1 ;

ou
Deuxieme option

(a) + (b) les signatures et ratifications, acceptations, ap-
probations et adhésions prévues aux articles 52 et 53 ;

(c) la date d’entrée en vigueur de la Convention confor-
mément aux dispositions a I’article 55 ;

(d) les déclarations prévues aux articles 2(2), 11(1)(g),
14 [...], [26(0),] 41(1) et (2), 52(5) option 1, 53(3), 54(1)
et 56(1) ;

(e) les accords prévus a I’article 45(2) ;

Article 58  Declarations

1 Declarations referred to in Articles 2(2), 11(1)(g), 14
[...], [26(0),] 41(1) and (2), 52(5) first option, 53(3), 54(1)
and 56(1), may be made upon signature, ratification, ac-
ceptance, approval or accession or at any time thereafter,
and may be modified or withdrawn at any time.

2 Declarations, modifications and withdrawals shall be
notified to the depositary.

3 A declaration made at the time of signature, ratifica-
tion, acceptance, approval or accession shall take effect
simultaneously with the entry into force of this Convention
for the State concerned.

4 A declaration made at a subsequent time, and any
modification or withdrawal of a declaration, shall take ef-
fect on the first day of the month following the expiration
of three months after the date on which the notification is
received by the depositary.

Article 59  Denunciation

1 A Contracting State to the Convention may denounce
it by a notification in writing addressed to the depositary.
The denunciation may be limited to certain territorial units
of a multi-unit State to which the Convention applies.

2 The denunciation shall take effect on the first day of
the month following the expiration of twelve months after
the date on which the notification is received by the deposi-
tary. Where a longer period for the denunciation to take
effect is specified in the notification, the denunciation shall
take effect upon the expiration of such longer period after
the date on which the notification is received by the deposi-
tary.

Article 60  Notification

The depositary shall notify the Members of the Hague Con-
ference on Private International Law, and other States and Re-
gional Economic Integration Organisations which have signed,
ratified, accepted, approved or acceded in accordance with
Articles 52 and 53 of the following —

Option 1

(a) the signatures, ratifications, acceptances and approv-
als referred to in Articles 52 and 53;

(b) the accessions and objections raised to accessions re-
ferred to in Article 52(5) first option;

OR
Option 2

(a) + (b) the signatures and ratifications, acceptances, ap-
provals and accessions referred to in Articles 52 and 53;

(c) the date on which the Convention enters into force in
accordance with Article 55;

(d) the declarations referred to in Articles 2(2), 11(1)(g),
14 [...1, [26(0),] 41(1) and (2), 52(5) first option, 53(3),
54(1) and 56(1);

(e) the agreements referred to in Article 45(2);
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(f) les réserves prévues aux articles 17(2), 41(3) et 49(3)
et le retrait des réserves prévu a ’article 57(2) ;

(g) les dénonciations prévues a 1’article 59.

En foi de quoi, les soussignés, diment autorisés, ont signé
la présente Convention.

Fait a La Haye, le [...] [...] 2007, en frangais et en anglais,
les deux textes faisant également foi, en un seul exem-
plaire, qui sera déposé dans les archives du Gouvernement
du Royaume des Pays-Bas et dont une copie certifiée con-
forme sera remise, par la voie diplomatique, a chacun des
Membres de la Conférence de La Haye de droit interna-
tional privé lors de sa Vingt et uniéme session. |

(f) the reservations referred to in Articles 17(2), 41(3)
and 49(3), and the withdrawals referred to in Article 57(2);

(g) the denunciations referred to in Article 59.

In witness whereof the undersigned, being duly authorised
thereto, have signed this Convention.

Done at The Hague, on the [...] day of [...], 2007, in the
English and French languages, both texts being equally
authentic, in a single copy which shall be deposited in the
archives of the Government of the Kingdom of the Nether-
lands, and of which a certified copy shall be sent, through
diplomatic channels, to each of the Members of the Hague
Conference on Private International Law at the date of its
Twenty-First Session.]
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ANNEXE 1

Formulaire de transmission en vertu de ’article 12(2)

AVIS DE CONFIDENTIALITE ET DE PROTECTION DES
RENSEIGNEMENTS A CARACTERE PERSONNEL

Les renseignements a caractére personnel recueillis ou transmis en application de la Convention ne peuvent étre utilisés
qu’aux fins pour lesquelles ils ont été recueillis ou transmis. Toute autorité traitant de tels renseignements en assure la
confidentialité conformément a la loi de son Etat.

Une autorité ne peut divulguer ou confirmer des renseignements recueillis ou transmis en application de la présente Con-
vention si elle juge que ce faisant la santé, la sécurité ou la liberté d’une personne pourrait étre compromise, conformé-
ment a [’article 37.

O Une décision de non-divulgation a été prise par une Autorité centrale conformément a I’article 37.

Autorité centrale requérante

Adresse

Numéro de téléphone

Numéro de télécopie

2 Personne & contacter dans I’Etat requérant

a  Adresse (si différente)

b  Numéro de téléphone (si différent)

¢ Numéro de télécopie (si différent)

Courriel d Courriel (si différent)
e Numéro de référence e Langue(s)
3 AULOTIE CONTIALE TEQUISE ..eeeteiriiiiiiiiiiiiiiitiieeeeteeeteette ettt et ettt eeee et eeeeeeee et ee et ettt eseeeeee e e ee e e ee et e e e s eaeseee e e s e s et eeesesaseseseneeeeeeeesnnnnns
AT S e e et eeeeteeeeeteeeeieeeetiiaeeeataeestieeeettteaeetttaeeettaae ettt araaaaia

4  Renseignements a caractére personnel concernant le demandeur

8 NOM(S) e AMILLE & o e e e e e
D PIeNOM(S) 1
€ DaAte e NAISSAINCE | 1eeiiiiiiiiii ettt e et e ettt e e e e ettt e e e e ettt e e e e e ettt e e e e e e e e nenaeeeeans (jj/mm/aaaa)
ou

2 Nom de I’0rganiSme PUDLIC ..o e s e e e e
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ANNEX 1

Transmittal Form under Article 12(2)

CONFIDENTIALITY AND PERSONAL INFORMATION
PROTECTION NOTICE

Personal information gathered or transmitted under the Convention shall be used only for the purposes for which it was
gathered or transmitted. Any authority processing such information shall ensure its confidentiality, in accordance with the
law of its State.

An authority shall not disclose or confirm information gathered or transmitted in application of this Convention if it de-
termines that to do so could jeopardise the health, safety or liberty of a person in accordance with Article 37.

O A determination of non-disclosure has been made by a Central Authority in accordance with Article 37.

1 Requesting Central Authority 2 Contact person in requesting State
a  Address a  Address (if different)
b Telephone number b Telephone number (if different)
¢ Fax number ¢ Fax number (if different)
d E-mail d E-mail (if different)
e Reference number e Language(s)
3 Requested Central AULROTILY  .....ooiiiiiiiiiiiiiiiiiiiiiiiiiie ettt ettt ettt e ee e e ettt et e eeeeeeeseaeseee e et ee et eeesaseseseseseeeeeeeesnanees
AQAIESS ettt e ettt et e e ettt e e ettt et e sttt e ennt e e nebaee e en

4 Particulars of the applicant

e 3 1Y 0 20 1 -0 00 T (£ N
D GIVEI NAME(S): teeieeiiieeeeieiiieiee ettt e ettt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaaaeaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaans
€ Date Of DIrth: oo e et e e e e e e e e eeee s (dd/mm/yyyy)
or

2 Name Of the PUDLIC DOAY: ... e e
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5 Renseignements a caractére personnel concernant la (les) personne(s) pour qui des aliments sont demandés ou dus

a

b

O La personne est la méme que le demandeur identifié ci-dessus

1T Nom(s) de famille 1 ...ooooiiiiiii
|54 4S5 1003501 SRS
DAte d@ NAISSANCE & .oviiiviiiiiiiiiiiiiiiieiit ittt et et et e et ee ettt e et et eeeeeeeeeeeeeeeeeeeteeeeeeereeaearaeaaees (jj/mm/aaaa)

1 Nom(s) de famille 1 ...ooooiiiiiii e
|53 4S5 11035013 S PSSR
DAte d@ NAISSANCE © .oeiiviiiiiiiiiiiiiiiiieiie ittt ettt et et e et ee et et e eeeeee e et aeeeeeeeeeeeeeeeeeeeereraeeeaeaaees (jj/mm/aaaa)

11 Nom(s) de famille 1 ....oooiiiiiiiii
|53 0S5 1003501 S USSR

DAte d@ NAISSANCE © .oeeiiviiiiiiiiiiiiiiiieiieit ettt ettt et e ee e e et ee et eeeeeeeeeeeeeeeeeeeeeeeeeeeteeeeeeeraeereaaaees (jj/mm/aaaa)

6  Renseignements a caractére personnel concernant le débiteur!

O La personne est la méme que le demandeur identifié ci-dessus
L3 ) I (0 #:35 V L PP PPPRPPPPPPPPPRE
53 05 1107101 1SR

DAate de MAISSANCE ©  .eiiiiiiiiiiiiiiiiiiiiiiee ettt ettt ettt ettt ettt et et et et e eet et ete et e e tetetetee et eteteteteteeerereraeaeaaaes (jj/mm/aaaa)

7  Ce Formulaire de transmission concerne et est accompagné d’une demande visée a :

O
O

I’article 10(1)(a) : reconnaissance ou reconnaissance et exécution d’une décision
I’article 10(1)(b) : exécution d’une décision rendue ou reconnue dans 1’Etat requis

P’article 10(1)(c) : obtention d’une décision dans 1’Etat requis lorsqu’il n’existe aucune décision, y compris 1’éta-
blissement de la filiation si nécessaire

Iarticle 10(1)(d) : obtention d’une décision dans I’Etat requis lorsque la reconnaissance et I’exécution d’une déci-
sion n’est pas possible ou est refusée en raison de 1’absence d’une base de reconnaissance et d’exécution en vertu
de I’article 17 ou sur le fondement de 1’article 19(b) ou (e)

I’article 10(1)(e) : modification d’une décision rendue dans I’Etat requis

Iarticle 10(1)(f) : modification d’une décision ayant été rendue dans un Etat autre que I’Etat requis

I’article 10(2)(a) : reconnaissance d’une décision]

I’article 10(2)(b) : modification d’une décision rendue dans 1’Etat requis

Iarticle 10(2)(c) : modification d’une décision ayant été rendue dans un Etat autre que I’Etat requis

8  Les documents suivants accompagnent la demande :

a

Pour les fins d’une demande en vertu de 1’article 10(1)(a) et :

Conformément a I’article 21 :

I En vertu de I’art. 3 de la Convention, « ‘débiteur” désigne une personne qui doit ou de qui on réclame des aliments ».
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5 Particulars of the person(s) for whom maintenance is sought or payable

a

b

O The person is the same as the applicant named above

T Family MAME(S) T ..uveieiiiiiiiiiiiiiet ettt e e s e ettt e e e ettt e e e ettt e e e e e
GIVEI NAME(S):  1iiieiiieiiiiieieeeeee et e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens
Date Of DIrth: oottt e et et et e e aeaeaaaes (dd/mm/yyyy)

1 Family NAME(S): coeeeeeiiiiiiiiiie e
GIVEI NAME(S):  1iiieiiieiiiiieieeeeeeee et e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens
Date Of DIrth: oottt e et et et ea e eeaeaaaes (dd/mm/yyyy)

T FamIly MAME(S) T ..uveiiiiiiiiiiiiiiit ettt e e e e ettt e e e ettt e e e e ettt ettt e e e e eee e
GIVEI NAME(S):  1iiieieieiiiiiiieeeee et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens

Date Of DIrth: oottt et et et e e reeaaaaaes (dd/mm/yyyy)

6  Particulars of the debtor!

a

O The person is the same as the applicant named above
FamiLy NAME(S): «oeeeeiiiiiiiiiiii ettt e e ettt e e e e ettt e e e ettt e e e ettt e e e e ae
(€300 1T Y ' T () USRI

Date Of DIrth: oottt aeees (dd/mm/yyyy)

7  This Transmittal Form concerns and is accompanied by an application under:

O
O

Article 10(1)(a) — recognition or recognition and enforcement of a decision
Article 10(1)(b) — enforcement of a decision made or recognised in the requested State

Article 10(1)(c) — establishment of a decision in the requested State where there is no existing decision, including
where necessary the establishment of parentage

Article 10(1)(d) — establishment of a decision in the requested State where recognition and enforcement of a deci-
sion is not possible or is refused because of the lack of a basis for recognition and enforcement under Article 17
or on the grounds specified in Article 19(b) or ()

Article 10(1)(e) — modification of a decision made in the requested State

Article 10(1)(f) — modification of a decision made in a State other than the requested State

Article 10(2)(a) — recognition of a decision]

Article 10(2)(b) — modification of a decision made in the requested State

Article 10(2)(c) — modification of a decision made in a State other than the requested State

8  The following documents are enclosed together with the application:

a

For the purpose of an application under Article 10(1)(a), and:

In accordance with Article 21:

I According to Art. 3 of the Convention “‘debtor’ means an individual who owes or who is alleged to owe maintenance”.
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O

Texte complet de la décision (art. 21(1)(a))

Résumé ou extrait de la décision établi par 1’autorité compétente de 1'Etat d’origine (art. 21(3)(b)) (le cas
échéant)

Document établissant que la décision est exécutoire dans I’Etat d’origine et, dans le cas d’une décision d’une
autorité administrative, un document établissant que les exigences prévues a I’article 16(3) sont remplies
(art. 21(1)(b))

Si le défendeur n’a pas comparu dans la procédure dans 1’Etat d’origine, un document établissant que le dé-
fendeur a été diiment avisé de la procédure et a eu la possibilité de se faire entendre, ou qu’il a été diiment
avisé de la décision et a eu la possibilité de la contester en fait et en droit (art. 21(1)(c))

Si nécessaire, le document établissant 1’état des arrérages et indiquant la date a laquelle le calcul a été effectué

(art. 21(1)(d))

Si nécessaire, le document contenant les informations qui sont utiles a la réalisation des calculs appropriés
dans le cadre d’une décision prévoyant un ajustement automatique par indexation (art. 21(1)(e))

Si nécessaire, le document établissant dans quelle mesure le demandeur a bénéficié de I’assistance juridique
gratuite dans 1’Etat d’origine (art. 21(1)(f))

Conformément a 1’article 26(2) :

O
O

Texte complet de la convention en matie¢re d’obligations alimentaires (art. 26(2)(a))

Document établissant que la convention en matie¢re d’obligations alimentaires visée est exécutoire comme une
décision de I’Etat d’origine (art. 26(2)(b))

Tout autre document accompagnant la demande (ex: si requis, un document pour les besoins de
I’art. 33(4)) :

Pour les fins d’une demande en vertu de 1’article 10(1)(b), (c), (d), (e), (f) et (2)(a), (b) ou (c) le nombre de docu-
ments justificatifs (2 1’exclusion du Formulaire de transmission et de la demande elle-méme) conformément a
I’article 11(3) :

O OO OO0 o 0O

article 10(1)(b) ..........
article 10(1)(c) v...v....
article 10(1)(d) ..........
article 10(1)(€) .........
article 10(1)(f) ..........
article 10(2)(a) ..........
article 102)(b) ..........

article 10(2)(¢c) ..........

Nom du fonctionnaire autorisé de 1’ Autorité centrale (jj/mm/aaaa)
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O

Complete text of the decision (Art. 21(1)(a))

Abstract or extract of the decision drawn up by the competent authority of the State of origin (Art. 21(3)(b))
(if applicable)

Document stating that the decision is enforceable in the State of origin and, in the case of a decision by an
administrative authority, a document stating that the requirements of Article 16(3) are met (Art. 21(1)(b))

Where the respondent did not appear in the proceedings in the State of origin, a document establishing that the
respondent had proper notice of the proceedings and an opportunity to be heard, or had proper notice of the
decision and the opportunity to challenge it on fact and law (Art. 21(1)(c))

Where necessary, a document showing the amount of any arrears and the date such amount was calculated
(Art. 21(1)(d))

Where necessary, a document providing the information necessary to make appropriate calculations in case of
a decision providing for automatic adjustment by indexation (Art. 21(1)(e))

Where necessary, documentation showing the extent to which the applicant received free legal assistance in
the State of origin (Art. 21(1)(f))

In accordance with Article 26(2):

O
O

Complete text of the maintenance arrangement (Art. 26(2)(a))

A document stating that the particular maintenance arrangement is enforceable as a decision in the State of
origin (Art. 26(2)(b))

Any other documents accompanying the application (e.g., if required, a document for the purpose of
Art. 33(4)):

For the purpose of an application under Article 10(1)(b), (c), (d), (e), (f) and (2)(a), (b) or (c) the following num-
ber of supporting documents (excluding the Transmittal Form and the application itself) in accordance with Arti-
cle 11(3):

O OO OO0 o 0O

Article 10(1)(b) ..........
Article 10(1)(c) ..........
Article 10(1)(d) ..........
Article 10(1)(e) ..........
Article 10(1)(f) ..........
Article 10(2)(@) ..........
Article 102)(b) ..........

Article 10(2)(c) ..........

Authorised representative of the Central Authority (dd/mm/yyyy)
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ANNEXE 2

Accusé de réception en vertu de ’article 12(3)

AVIS DE CONFIDENTIALITE ET DE PROTECTION DES
RENSEIGNEMENTS A CARACTERE PERSONNEL

Les renseignements a caractére personnel recueillis ou transmis en application de la Convention ne peuvent étre utilisés
qu’aux fins pour lesquelles ils ont été recueillis ou transmis. Toute autorité traitant de tels renseignements en assure la
confidentialité conformément a la loi de son Etat.

Une autorité ne peut divulguer ou confirmer des renseignements recueillis ou transmis en application de la présente Con-
vention si elle juge que ce faisant la santé, la sécurité ou la liberté d’une personne pourrait étre compromise, conformé-
ment a [’article 37.

O  Une décision de non-divulgation a été prise par une Autorité centrale conformément a [’article 37.

1 Autorité centrale requise 2 Personne a contacter dans I’Etat requis
a Adresse a Adresse (si différente)

b Numéro de téléphone b Numéro de téléphone (si différent)

¢ Numéro de télécopie ¢ Numéro de télécopie (si différent)

d Courriel d Courriel (si différent)

e Numéro de référence e Langue(s)

3 AULOTIte CONTIAle TEQUETANTE .....eiiiiiiiiiiiti e ettt e ettt e e e e ettt e e e e e tb et ee e e e seb e e ee e e e e e aan e ntbeeeeeeseannntbeeeaeeeannnnebeeeas

NOM AU CONACE it ettt ettt e e e e e e e et e e e e e e e e e b e e eeeeeesat e eeeeeeeasaa e eeeeeesssaaaeeeeeessstanaeeeasessasnnnnns

ATESSE e ettt oo ettt e e e e ettt e e e e ettt e e e e ettt e e e eee s
4 L’Autorité centrale requise confirme la réception le ........c.ccueeeee. (jj/mm/aaaa) du formulaire de transmission de
I’ Autorité centrale requérante (numéro de référence ..........ccceeveuveeennne ;endate du ..eeeeeeeennee. (jj/mm/aaaa)) concernant

la demande visée a :

O
O

I’article 10(1)(a) : reconnaissance ou reconnaissance et exécution d’une décision
I’article 10(1)(b) : exécution d’une décision rendue ou reconnue dans 1’Etat requis

’article 10(1)(c) : obtention d’une décision dans I’Etat requis lorsqu’il n’existe aucune décision, y compris
1’¢établissement de la filiation si nécessaire

Iarticle 10(1)(d) : obtention d’une décision dans I’Etat requis lorsque la reconnaissance et I’exécution d’une déci-
sion n’est pas possible ou est refusée en raison de 1’absence d’une base de reconnaissance et d’exécution en vertu
de I’article 17 ou sur le fondement de 1’article 19(b) ou (e)

I1-74
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ANNEX 2

Acknowledgement Form under Article 12(3)

CONFIDENTIALITY AND PERSONAL INFORMATION
PROTECTION NOTICE

Personal information gathered or transmitted under the Convention shall be used only for the purposes for which it was
gathered or transmitted. Any authority processing such information shall ensure its confidentiality, in accordance with the
law of its State.

An authority shall not disclose or confirm information gathered or transmitted in application of this Convention if it de-
termines that to do so could jeopardise the health, safety or liberty of a person in accordance with Article 37.

O A determination of non-disclosure has been made by a Central Authority in accordance with Article 37.

1 Requested Central Authority 2 Contact person in requested State
a Address a Address (if different)

b Telephone number b Telephone number (if different)
¢ Fax number ¢ Fax number (if different)

d E-mail d E-mail (if different)

e Reference number e Language(s)

3 Requesting Central AULROTILY .....coiiiiiiiiiiie ettt e ettt e e e e ettt e e e e e et eeeeeseannntbeeeaeeeennneebeeeas

(@0} 412 Ty A8 T3 51+ )« SO PPPR

AT e et e et oo ettt e e e ettt e e e e ettt e e e e ettt eeeee s
4 The requested Central Authority acknowledges receipt on ..........cccceveeennenns (dd/mm/yyyy) of the Transmittal Form
from the requesting Central Authority (reference number ............cccoeeceeeene ;dated oo (dd/mm/yyyy)) con-
cerning the following application under:

O Article 10(1)(a) — recognition or recognition and enforcement of a decision

O Article 10(1)(b) — enforcement of a decision made or recognised in the requested State

O Article 10(1)(c) — establishment of a decision in the requested State where there is no existing decision, including

where necessary the establishment of parentage
O Article 10(1)(d) — establishment of a decision in the requested State where recognition and enforcement of a deci-

sion is not possible or is refused because of the lack of a basis for recognition and enforcement under Article 17
or on the grounds specified in Article 19(b) or ()
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O I’article 10(1)(e) : modification d’une décision rendue dans 1’Etat requis

O [Iarticle 10(1)(f) : modification d’une décision ayant été rendue dans un Etat autre que I’Etat requis
[O Tarticle 10(2)(a) : reconnaissance d’une décision]

O I’article 10(2)(b) : modification d’une décision rendue dans I’Etat requis

O [Iarticle 10(2)(c) : modification d’une décision ayant été rendue dans un Etat autre que 1’Etat requis

Nom de famille du demandeur :

Nom de famille de la (des) personne(s) pour
qui des aliments sont demandés ou dus :

Nom de famille du dEbItEUT : e ettt et s e e st e e e an
5 Premiéres démarches entreprises par I’ Autorité centrale requise :
O Le dossier est complet et pris en considération
O Voir le Rapport sur I’état d’avancement ci-joint
O Un Rapport sur 1’état d’avancement suivra

O Veuillez fournir ces informations et / ou ces documents supplémentaires :

O L’Autorité centrale requise refuse de traiter la demande puisqu’il est manifeste que les conditions requises par la
Convention ne sont pas remplies (article 12(8)). Les raisons :

O sont énumérées dans un document en annexe

O seront énumérées dans un prochain document

L’ Autorité centrale requise demande a 1’ Autorité centrale requérante de I’informer de tout changement dans 1’état d’avance-
ment de la demande.

Nom du fonctionnaire autorisé de 1’ Autorité centrale (jj/mm/aaaa)
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O Article 10(1)(e) — modification of a decision made in the requested State

O Article 10(1)(f) — modification of a decision made in a State other than the requested State
[O Article 10(2)(a) — recognition of a decision]

O Article 10(2)(b) — modification of a decision made in the requested State

O Article 10(2)(c) — modification of a decision made in a State other than the requested State

Family name(s) of applicant:

Family name(s) of the person(s) for whom
maintenance is sought or payable:

Family name(s) of debtor: e e e e et e e e e e e et eeaeee e
5 Initial steps taken by the requested Central Authority:
O The file is complete and is under consideration
O See attached Status of Application Report
O Status of Application Report will follow

O Please provide the following additional information and / or documentation:

O The requested Central Authority refuses to process this application as it is manifest that the requirements of the
Convention are not fulfilled (Article 12(8)). The reasons:

O Are set out in an attached document

O Will be set out in a document to follow

The requested Central Authority requests that the requesting Central Authority inform it of any change in the status of the
application.

Authorised representative of the Central Authority (dd/mm/yyyy)
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Documents de travail Nos 66 a 72

Working Documents Nos 66 to 72

Distribués le mardi 20 novembre 2007

Distributed on Tuesday 20 November 2007

No 66 — Proposal of the delegation of the United States
of America
Article 2 Scope

1 This Convention shall apply to maintenance obliga-
tions arising from a parent-child relationship towards a
person under the age of 21, including, for the purposes of
Chapters V_and VI, claims for spousal support made in
combination with claims for maintenance in respect of such
a person, and, with the exception of Chapters II and III, to
spousal support.

Article 17 Bases for recognition and enforcement

4 A Contracting State shall, if recognition of a decision
is not possible as a result of a reservation under paragraph 2,
and if the debtor is habitually resident in that State, take all
appropriate measures to establish a decision for the benefit
of the creditor. The preceding sentence shall not apply to
direct requests for recognition and enforcement under Arti-
cle 16(5) ieation—i i
10 or to claims under Chapter V for spousal support
made in combination with claims for maintenance in re-
spect of such a person.

No 67 — Proposal of the delegation of the European
Community

(Ce document est remplacé par le Document de travail
No 71 / This document was replaced by Working Document
No 71)

No 68 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 37

[...]

2 Lorsqu’une telle décision est prise par une Autorité
centrale, elle He doit étre prise en compte par toute autre
Autorité centrale, en particulier dans les cas de violence

conjugale.

Non-divulgation de renseignements

k %k %k
Article 37

[...]

2 A determination to this effect made by one Central
Authority shall be binding-en taken into account by another

Central Authority, in particular in cases of family violence.

Non-disclosure of information

No 69 — Proposal of the delegation of the United States
of America

Article 46 Most effective rule

This Convention shall not prevent the application of an

agreement, arrangement or international instrument in force

between the requesting State and the requested State, ether
i i or reciprocity arrange-

ments in force in the requested State

taw that provides for —

(a) broader bases for recognition of maintenance deci-
sions, without prejudice to Article 19(f) of the Convention;

(b) simplified, e more expeditious procedures on an ap-
plication for recognition or enforcement of maintenance
decisions;

(c) more beneficial legal assistance than that provided for
under Articles 14, 14 bis, 14 ter and 14 quater; or

(d) procedures permitting an applicant from a requesting
State to make an application directly to the Central Author-
ity of the requested State.

Article 43 Non-unified legal systems — interpretation

1 In relation to a State in which two or more systems of

law or sets of rules of law with regard to any matter dealt
with in this Convention apply in different territorial units —

[...]

(g) any reference to a reciprocity arrangement in force in
a State shall be construed as referring, where appropriate,
to a reciprocity arrangement in force in the relevant territo-
rial unit.

No 70 — Proposition des délégations du Canada, de la
Chine, de Haiti, d’Israél, du Japon, de la Fédération de
Russie et de la Suisse — Proposal of the delegations of
Canada, China, Haiti, Israel, Japan, the Russian Feder-
ation and Switzerland

Article 19 Motifs de refus de reconnaissance et d’exécu-
tion

[...]

(e) si, lorsque le fond du litige était considéré en 1’ab-
sence du défendeur,

i) lorsque la loi de I’Etat d’origine prévoit un avis de
la procédure, le défendeur n’a pas été diment avisé
de la procédure et n’a pas eu I’opportunité de se
faire entendre ; ou

ii) lorsque la loi de I’Etat d’origine ne prévoit pas un
avis de la procédure, le défendeur n’a pas été da-
ment avisé de la décision et n’a pas eu la possibilité
de la contester, ou d’en appeler en fait et en droit ;
ou
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Article 19 Grounds for refusing recognition and enforce-

ment

[...]

(e) if, where the merits of the case were considered in the
absence of the respondent,

i) when the law of the State of origin provides for no-
tice of proceedings, the respondent did not have
proper notice of the proceedings and an opportuni-
ty to be heard; or

ii) when the law of the State of origin does not pro-
vide for notice of the proceedings, the respondent
did not have proper notice of the decision and an
opportunity to challenge or appeal it on fact and
law; or

[...]

No 71 — Proposal of the delegation of the European
Community

(Ce document remplace le Document de travail No 67 /
This document replaces Working Document No 67)

Article 53 Regional Economic Integration Organisations
1 A Regional Economic Integration Organisation which
is constituted solely by sovereign States and has compe-
tence over some or all of the matters governed by this Con-
vention may similarly sign, accept, approve or accede to
this Convention. The Regional Economic Integration Or-
ganisation shall in that case have the rights and obligations
of a Contracting State, to the extent that the Organisation
has competence over matters governed by this Convention.

2  The Regional Economic Integration Organisation
shall, at the time of signature, acceptance, approval or ac-
cession, notify the depositary in writing of the matters gov-
erned by this Convention in respect of which competence
has been transferred to that Organisation by its Member
States. The Organisation shall promptly notify the deposi-
tary in writing of any changes to its competence as speci-
fied in the most recent notice given under this paragraph.

3 At the time of signature, acceptance, approval or ac-
cession, a Regional Economic Integration Organisation
may declare in accordance with Article 58 that it exercises
competence over all the matters governed by this Con-
vention and that the Member States which have transferred
competence to the Regional Economic Integration Organi-
sation in respect of the matter in question shall be bound by
this Convention by virtue of the signature, acceptance, ap-

proval or accession of the Organisation.

43  For the purposes of the entry into force of this Con-
vention, any instrument deposited by a Regional Economic
Integration Organisation shall not be counted unless the
Regional Economic Integration Organisation makes a dec-
larationes in accordance with paragraph 3 Astiele54-that-its
Member-States-will-not-be-Parties-to-this-Convention.,

54 Any reference to a “Contracting State” or “State” in
this Convention applies equally to a Regional Economic In-
tegration Organisation that is a Party to it, where appro-
priate. In the event that a declaration is made by a Regional
Economic Integration Organisation in accordance with para-
graph 3, any reference to a “Contracting State” or “State”

in this Convention applies equally to the relevant Member
States of the Organisation, where appropriate.

Note: References in final provisions to Article 54 need to
be changed consequentially (Arts 58 and 60).

No 72 — Proposal of the delegation of the United States
of America
Article 33 Public bodies as applicants

1 For the purposes of applications for recognition and
enforcement under Article 10(1)(a) and (b), and cases cov-
ered by Articles 17(4) and 10(1)(c), “creditor” includes a
public body acting in place of an individual to whom main-
tenance is owed or one to which reimbursement is owed for
benefits provided in lieu of maintenance.

Article 14 bis  Free legal assistance for child support
applications

[...]

2 Notwithstanding paragraph 1, the requested State may,
in relation to applications other than under Article 10(1)(a)
and (b), and the cases covered by Articles 17(4) and 10(1)(c)
when the public body is the creditor, refuse free legal as-
sistance, if it considers that, on the merits, the application
or any appeal is manifestly unfounded.

Article 14 ter  Declaration to permit use of child-centred

means test

1 Notwithstanding paragraph 1 of Article 14 bis, a State
may declare, in accordance with Article 58, that it will pro-
vide free legal assistance in respect of applications other
than under Article 10(1)(a) and (b), and the cases covered
by Articles 17(4) and 10(1)(c) when the public body is the
creditor, subject only to a test based on an assessment of
the means of the child.
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Documents de travail Nos 73 a &3

Working Documents Nos 73 to 83

Distribués le mercredi 21 novembre 2007

Distributed on Wednesday 21 November 2007

No 73 — Statement of the delegation of South Africa
A Introduction

The delegation of South Africa would like to take this op-
portunity to express our gratitude to the Hague Conference
on Private International Law for their excellent organisa-
tion and preparation for the Twenty-First Session of the
Hague Conference on Private International Law.

The Recovery of Child Support and other Forms of Fam-
ily Maintenance and other treaties for international co-
operation on cross-border child protection and development
are very critical children’s rights facilitation instruments
and will continue to be important into the future.

We would like to compliment the Permanent Bureau for its
efforts in seeking broad participation of States in this ses-
sion. Due to the futuristic approach of both the draft Proto-
col on the Law Applicable to Maintenance Obligations and
the draft Convention on the International Recovery on
Child Support and other Forms of Family Maintenance, it is
critical to mobilise the participation of as many States as
possible to ensure the instruments’ efficacy, globally.

We appreciate and applaud the Member States and regional
groupings for their contributions and for the spirit of collec-
tively seeking solutions. We observe that it is the peculiari-
ties, values and best practices in various countries that bring
global initiatives and treaties as close to excellence as possible.

International processes such as this Twenty-First Session of
the Hague Conference on Private International Law also en-
trench democracy in the world, mutual respect among na-
tions and the principle of common good in the global village.
The following statement is tabled against this background.

B Observation

South Africa observes that the participation of African
countries in this Session has been limited and we note that
the Permanent Bureau extended invitations to a number of
African States.

The issue of international recovery of child and family main-
tenance is critical for the advancement of delivery on wom-
en and children’s rights. Consequently, broad participation
of all countries, and particularly developing countries, is
key in such processes as this would enable these countries
to share their experiences, best practices and realities.

The development of the human capital and national capa-
bilities in States includes opportunities and capability in
individual countries to engage and influence international

decisions for the benefit of women and children at country,
regional and international levels.

C  Proposal

To strengthen participation from African countries in the
Hague process we propose that:

1) Member States support the Permanent Bureau to
strengthen awareness in African States of the Hague proc-
esses and the benefits of broad participation towards uni-
versal application of the Hague instruments;

2) the necessary technical assistance continue to be pro-
vided, in particular through the Hague Conference Inter-
national Centre for Judicial Studies and Technical Assis-
tance.

D  Conclusion

In conclusion, we note that State participation in the Hague
processes is a good foundation towards achievement of
universal ratification by States. Collective action also has
the potential to strengthen peace, democracy, quality of life
and development of the human potential in the global vil-
lage.

We are looking forward to the International Co-operation
Conference on Cross-Border Child Protection for Children
in the Southern and Eastern Africa Region. This conference
is scheduled for June 2008 and South Africa as the host
country is working with the Hague Conference to ensure
that this initiative is a success.

The Conference will also present another opportunity to
strengthen familiarity in the region on the Protocol on the
Law Applicable to Maintenance Obligations and the Con-
vention on the International Recovery on Child Support and
other Forms of Family Maintenance.

No 74 — Proposition de la délégation du Canada — Pro-
posal of the delegation of Canada

Article 43 Systemes juridiques non unifiés

1 Au regard d’un Etat contractant dans lequel deux ou
plusieurs systémes de droit ayant trait aux questions régies

par la présente Convention s’appliquent dans des unités
territoriales différentes :

[...]

(h) _toute référence a 1’assistance juridique gratuite dans
cet Etat vise, le cas échéant, 1’assistance juridique gratuite
dans ’unité territoriale considérée.

* %k ok

Article 43 Non-unified legal systems

1 In relation to a State in which two or more systems of
law or sets of rules of law with regard to any matter dealt
with in this Convention apply in different territorial units:

[...]

(h) any reference to free legal assistance in that State
shall be construed as referring, where appropriate, to free
legal assistance in the relevant territorial unit.
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No 75 — Proposal of the delegation of the European Community

Transmittal Form under Article 12(2)

CONFIDENTIALITY AND PERSONAL INFORMATION
PROTECTION NOTICE

Personal information gathered or transmitted under the Convention shall be used only for the purposes for which it was
gathered or transmitted. Any authority processing such information shall ensure its confidentiality, in accordance with the
law of its State.

An authority shall not disclose or confirm information gathered or transmitted in application of this Convention if it de-
termines that to do so could jeopardise the health, safety or liberty of a person in accordance with Article 37.

O A determination of non-disclosure has been made by a Central Authority in accordance with Article 37.

1 Requesting Central Authority 2 Contact person in requesting State
a  Address a  Address (if different)
b Telephone number b Telephone number (if different)
¢ Fax number ¢ Fax number (if different)
d E-mail d E-mail (if different)
e Reference number e Language(s)
3 Requested Central AULROTILY  .....ooiiiiiiiiiiiiiiiiiiiiiiiiiie ettt ettt ettt e ee e e ettt et e eeeeeeeseaeseee e et ee et eeesaseseseseseeeeeeeesnanees
AQAIESS ettt e ettt et e e ettt e e ettt et e sttt e ennt e e nebaee e en

4 Particulars of the applicant

e 3 1Y 0 20 1 -0 00 T (£ N
D GIVEI NAME(S): teeieeiiieeeeieiiieiee ettt e ettt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaaaeaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaans
€ Date Of DIrth: oo e et e e e e e e e e eeee s (dd/mm/yyyy)
or

2 Name Of the PUDLIC DOAY: ... e e
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5 Particulars of the person(s) for whom maintenance is sought or payable

a

b

O The person is the same as the applicant named in point 4 abeve

T Family NAME(S): cooeeeiiiiiiiiiii e
GIVEI NAME(S):  1iiieiiieiiiiieieeeeee et e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens
Date Of DIrth: oottt e et et et e e aeaeaaaes (dd/mm/yyyy)

1 Family NAME(S): coeeeeeiiiiiiiiiie e
GIVEI NAME(S):  1iiieiiieiiiiieieeeeeeee et e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens
Date Of DIrth: oottt e et et et ea e eeaeaaaes (dd/mm/yyyy)

11 Family NAME(S): coeeeeieiiieiiiiie e
GIVEI NAME(S):  1iiieieieiiiiiiieeeee et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaeaeaaeaaaaaaaaaaaaaaaens

Date Of DIrth: oottt et et et e e reeaaaaaes (dd/mm/yyyy)

6  Particulars of the debtor!

a

O The person is the same as the applicant named in point 4 abeve
FamiLy NAME(S): «oeeeeiiiiiiiiiiii ettt e e ettt e e e e ettt e e e ettt e e e ettt e e e e ae
(€300 1T Y ' T () USRI

Date Of DIrth: oottt aeees (dd/mm/yyyy)

7  This Transmittal Form concerns and is accompanied by an application under:

O
O

Article 10(1)(a)—recognition-or recognition-and-cnforeement-of a-decision
Article 10(1)(b)

Article 10(1)(c)

Article 10(1)(e)—medification-of a-decision-made-inthe requested State

Article 10(1)(f)—medification-ola-deeiston-made-in-a-Statc-othe
Article 10(2)(a)—reeognition-ofa-deeision]

Article 10(2)(b)—medification-of a-decision-made-in-the requested-State
Article 10(2)(¢)—meodification-of-a-deeision-made-in-a-Statc-othe

8  The following documents are enclosed-togetherwith appended to the application:

a

For the purpose of an application under Article 10(1)(a), and:

In accordance with Article 21:

I According to Art. 3 of the Convention “‘debtor’ means an individual who owes or who is alleged to owe maintenance”.
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O

Complete text of the decision (Art. 21(1)(a))

Abstract or extract of the decision drawn up by the competent authority of the State of origin (Art. 21(3)(b))
(if applicable)

Document stating that the decision is enforceable in the State of origin and, in the case of a decision by an
administrative authority, a document stating that the requirements of Article 16(3) are met (Art. 21(1)(b))

Where the respondent did not appear in the proceedings in the State of origin, a document establishing that the
respondent had proper notice of the proceedings and an opportunity to be heard, or had proper notice of the
decision and the opportunity to challenge it on fact and law (Art. 21(1)(c))

Where necessary, a document showing the amount of any arrears and the date such amount was calculated
(Art. 21(1)(d))

Where necessary, a document providing the information necessary to make appropriate calculations in case of
a decision providing for automatic adjustment by indexation (Art. 21(1)(e))

Where necessary, documentation showing the extent to which the applicant received free legal assistance in
the State of origin (Art. 21(1)(f))

In accordance with Article 26(2):

O
O

Complete text of the maintenance arrangement (Art. 26(2)(a))

A document stating that the particular maintenance arrangement is enforceable as a decision in the State of
origin (Art. 26(2)(b))

Any other documents accompanying the application (e.g., if required, a document for the purpose of
Art. 33(4)):

For the purpose of an application under Article 10(1)(b), (c), (d), (e), (f) and (2)(a), (b) or (c) the following num-
ber of supporting documents (excluding the Transmittal Form and the application itself) in accordance with Arti-
cle 11(3):

O O O OO oo 0O

Article 10(1)(b) ..........
Article 10(1)(c) ..........
Article 10(1)(d) ..........
Article 10(1)(e) ..........
Article 10(1)(f) ..........
Article 10(2)(a) ..........
Article 102)(b) ..........

Article 10(2)(c) ..........

Authorised representative of the Central Authority (dd/mm/yyyy)
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Acknowledgement Form under Article 12(3)

CONFIDENTIALITY AND PERSONAL INFORMATION
PROTECTION NOTICE

Personal information gathered or transmitted under the Convention shall be used only for the purposes for which it was
gathered or transmitted. Any authority processing such information shall ensure its confidentiality, in accordance with the
law of its State.

An authority shall not disclose or confirm information gathered or transmitted in application of this Convention if it de-
termines that to do so could jeopardise the health, safety or liberty of a person in accordance with Article 37.

O A4 determination of non-disclosure has been made by a Central Authority in accordance with Article 37.

1 Requested Central Authority 2 Contact person in requested State
a Address a  Address (if different)

b Telephone number b Telephone number (if different)
¢ Fax number ¢ Fax number (if different)

d E-mail d E-mail (if different)

e Reference number e Language(s)

3 Requesting Central AULNOTITY .......oiiiiiiititiiiiiiiiiitiiiitit ettt ittt eeeae ettt e ettt ettt eeeaeaeeeeee et eeeeeesseaesaeeeeseeaeeeesasabeseseseeeseeeessnnans

CONTACE PETSOIL e e e e e e s s s s s

AdAIESS
4 The requested Central Authority acknowledges receipt on ..........cccccceevvneen. (dd/mm/yyyy) of the Transmittal Form
from the requesting Central Authority (reference number .............cccceeeennns ;dated oo (dd/mm/yyyy)) con-

cerning the following application under:

O Article 10(1)(a)—recognition-orrecognition-and-enforcement-ofa-decision
O Article 10(1)(b)

O Article 10(1)(c)

O Article 10(1)(e)—meodification-ofa-deecision-made-in-therequested-State
O  Article 10(1)(f)—medification-of a-decision-made-in-aState-othe
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[O Article 10(2)(a)—recognition-ofa-deecision]

O Article 1002)(b)—modification-ofa-decision-made-in-the requested-State
O Article 10(2)(c)—meodificationof a-decision made-in-a State othe

Family name(s) of applicant: e e e e et et e e e e e b e e e e aeeannes

Family name(s) of the person(s) for whom
maintenance is SOUht OF PAYaAbIE: oo e e e e e

Family name(s) of debtor: ettt e e et e e e e e

5 Initial steps taken by the requested Central Authority:
O The file is complete and is under consideration
O See attached Status of Application Report
O Status of Application Report will follow

O Please provide the following additional information and / or documentation:

O The requested Central Authority refuses to process this application as it is manifest that the requirements of the
Convention are not fulfilled (Article 12(8)). The reasons:

O Are set out in an attached document

O Will be set out in a document to follow

The requested Central Authority requests that the requesting Central Authority inform it of any change in the status of the
application.

Authorised representative of the Central Authority (dd/mm/yyyy)
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No 76 — Proposition du Bureau Permanent — Proposal of
the Permanent Bureau

Proposition relative a I’article 14 ter (Doc. trav. No 64) et
le développement d’un texte neutre par rapport au sup-
port :

Article 14 ter  Déclaration permettant un examen limité
aux ressources de |’enfant

[...]

3 Une demande mentionnée au paragraphe premier
adressée a un Etat qui a fait une déclaration mentionnée a
ce paragraphe, devra inclure une déelaration—signée—parle
attestation formelle du demandeur attestant indiquant que
les ressources de 1’enfant satisfont aux conditions mention-
nées au paragraphe 2. L’Etat requis ne peut demander des
preuves additionnelles des ressources de I’enfant que s’il a
des motifs raisonnables de croire que les informations four-
nies par le demandeur sont erronées.

[...]

Modification subséquente a I’article 12(2) :

Article 12 Transmission, réception et traitement des de-
mandes et des affaires par [’intermédiaire des

Autorités centrales

[...]

2 Apres s’étre assurée que la demande satisfait aux exi-
gences de la Convention, I’Autorité centrale de I’Etat re-
quérant la transmet, au nom du demandeur et avec son con-
sentement, a 1’Autorité centrale de 1’Etat requis. La de-
mande est accompagnée du formulaire de transmission
prévu a I’annexe 1. Lorsque I’Autorité centrale de I’Etat
requis le demande, 1’Autorité centrale de I’Etat requérant
fournit une copie compléte certifiée conforme par 1’autorité
compétente de I’Etat d’origine des documents énumérés

aux articles 14 ter (3). 21(1)(a), (b) et (d) et 21(3)(b)
[et 26(2)].

Proposal concerning Article 14 ter (Work. Doc. No 64) and
the development of a medium-neutral text:

Article 14 ter  Declaration to permit use of child-centred
means test

[...]

3 An application referred to in paragraph 1, addressed to
a State which has made the declaration referred to in that
paragraph, shall include asigned-statement a formal attes-
tation by the applicant attesting stating that the child’s
means meet the criteria referred to in paragraph 2. The re-
quested State may only request further evidence of the
child’s means if it has reasonable grounds to believe that
the information provided by the applicant is inaccurate.

[...]

Consequential amendment to Article 12(2):
Article 12 Transmission, receipt and processing of appli-
cations and cases through Central Authorities

[...]

2 The Central Authority of the requesting State shall,
when satisfied that the application complies with the re-
quirements of the Convention, transmit the application on
behalf of and with the consent of the applicant to the Cen-
tral Authority of the requested State. The application shall
be accompanied by the transmittal form set out in Annex 1.
The Central Authority of the requesting State shall, when
requested by the Central Authority of the requested State,
provide a complete copy certified by the competent author-
ity in the State of origin of any document specified un-
der Articles 14 ter (3), 21(1)(a), (b) and (d) and 21(3)(b)
[and 26(2)].

[...]

No 77 — Proposal of the delegation of the European
Community

Article 46 Most effective rule

This Convention shall not prevent the application of an
agreement, arrangement or international instrument in force
between the requesting State and the requested State, other
law in force in the requested State or reciprocity arrange-
ment in force in the requested State that provides for —

(a) broader bases for recognition of maintenance deci-
sions, without prejudice to Article 19(f) of the Convention;

(b) simplified and more expeditious procedures on an ap-
plication for recognition or enforcement of maintenance
decisions; such rules must, however, be consistent with the
objects and purpose of Articles 20 and 20 bis, in particular
as regards the rights of the parties to be duly notified of the

proceedings and be given adequate opportunity to be heard
and as regards the effects of any challenge or appeal;

(c) more beneficial legal assistance than that provided for
under Articles 14 to 14 quater; or

(d) procedures permitting an applicant from a requesting
State to make an application directly to the Central Author-
ity of the requested State.

No 78 — Proposal of the delegations of Argentina, the
European Community, Israel, Japan and New Zealand

Article 10(2)

[...]

(a) recognition of a decision, where necessary to suspend
or limit the enforcement of a previous decision in the re-
quested State, or a procedure under the law of the requested
State enabling suspension or limiting of the enforcement of
such a decision. A Contracting State shall inform the Per-
manent Bureau in accordance with Article 51 of the rele-
vant procedure within that State enabling suspension or
limiting of the enforcement of a decision.

No 79 — Non publié/Not published
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No 80 — Proposal of the delegation of China
Article 43
1 [...]
(i) _any reference to a maintenance arrangement made in a

State shall be construed as referring, where appropriate, to
a maintenance arrangement in the relevant territorial unit;

Non-unified legal systems

(1) __any reference to recovery of costs by a State shall be
construed as referring, where appropriate, to recovery of
costs by the relevant territorial unit.

Rationale:

This proposal is made because of the additional provisions
under Articles 26 and 40.

No 81 — Proposal of an informal working group on Arti-
cles 2, 3 and 34!

Article 2
1 This Convention shall apply to —

(a) maintenance obligations arising from a parent-child
relationship towards a person under the age of 21;

(b) recognition and enforcement or enforcement of a deci-
sion for spousal support when the application is made with
a claim within the scope of paragraph 1(a), and

(c) with the exception of Chapters II and III, to spousal
support.

2 A Contracting State may reserve, in accordance with
Article 57, the right to limit the application of the Conven-
tion under paragraph 1(a), to persons who have not attained
the age of 18. A Contracting State which makes this reser-
vation shall not be entitled to claim the application of this
Convention to persons of the age excluded by its reser-
vation.

3 Any Contracting State may declare in accordance with
Article 58 that it will extend the application of the whole or
any part of the Convention to any maintenance obligation
arising from a family relationship, parentage, marriage or
affinity, including in particular obligations in respect of
vulnerable persons. Any such declaration shall give rise to
obligations between two Contracting States only in so far
as their declarations cover the same maintenance obliga-
tions and parts of the Convention.

4 The provisions of this Convention shall apply to chil-
dren regardless of the marital status of the parents.

Article 3 Definitions

For the purposes of this Convention —
[...]
() a “vulnerable person” is a person who, by reason of an

impairment or insufficiency of his or her physical or mental
faculties, is not able to support him or herself.

I The following delegations participated in the informal working group: the
United Kingdom, Australia, New Zealand, South Africa, Canada, the United
States of America, the European Community, China, Chile, Uruguay, Ecuador,
Brazil, Argentina, the Dominican Republic, Germany, the Russian Federation
and Israel. The work was linked to finding a compromise on Articles 14 and 20.

Article 34

[...]

3 For the purpose of paragraph 2, Article 2(1)(a) shall
apply to a decision granting maintenance to a vulnerable
person over the age specified in that sub-paragraph where
such decision was rendered before the person reached that
age and the impairment arose before that age.

Text to be included in the Final Act:
The Twenty-First Session,

Recommends that the Council on General Affairs and Poli-
cy of the Hague Conference on Private International Law
should consider as a matter of priority the feasibility of
developing a Protocol to the Convention on the Internation-
al Recovery of Child Support and other Forms of Family
Maintenance to deal with the international recovery of
maintenance in respect of vulnerable persons.

Such a Protocol would complement and build upon the
Hague Convention of 13 January 2000 on the International
Protection of Adults.

No 82 — Proposal of the delegation of the European
Community

Article 46 Most effective rule

1 This Convention shall not prevent the application of
an agreement, arrangement or international instrument in
force between the requesting State and the requested State
or reciprocity arrangement in force in the requested State
that provides for —

(a) broader bases for recognition of maintenance deci-
sions, without prejudice to Article 19(f) of the Convention;

(b) simplified and more expeditious procedures on an ap-
plication for recognition or enforcement of maintenance
decisions;

(c) more beneficial legal assistance than that provided for
under Articles 14 to 14 quater; or

(d) procedures permitting an applicant from a requesting
State to make an application directly to the Central Au-
thority of the requested State.

2 This Convention shall not prevent the application of a
law in force in the requested State that provides for more
effective rules as referred to in paragraph 1(a) to (c). How-
ever, as regards simplified and more expeditious proce-
dures referred to in paragraph 1(b), they must be compati-
ble with the protection offered to the parties under Articles 20
and 20 bis, in particular as regards the parties’ rights to be
duly notified of the proceedings and be given adequate
opportunity to be heard and as regards the effects of any
challenge or appeal.

No 83 — Proposition du Bureau Permanent — Proposal of
the Permanent Bureau

Texte a insérer dans I’Acte final :
La Vingt et uniéme session,

1 Se félicite des travaux du Groupe de travail chargé des
formulaires, institué par la Commission spéciale sur le re-
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couvrement des aliments envers les enfants et d’autres
membres de la famille.

2 Souscrit en général aux formulaires présentés dans le
Document préliminaire No 31, notamment quant a 1’unifor-
mité de leur structure.

3 Recommande que le Groupe de travail chargé des
formulaires poursuive ses travaux et examine plus avant les
projets de formulaires, dans la perspective de leur adoption
lors d’une future Commission spéciale et de leur publica-
tion par le Bureau Permanent, en application de ’article 11,
paragraphe 4, de la Convention sur le recouvrement inter-
national des aliments destinés aux enfants et a d’autres
membres de la famille.

4 Loue les travaux du Groupe de travail sur la coopé-
ration administrative, créé par la Commission spéciale sur
le recouvrement international des aliments envers les en-
fants et d’autres membres de la famille, ainsi que ceux de
ses sous-comités chargés respectivement du suivi et de
I’examen ainsi que du profil des Etats.

5 Recommande que le Groupe de travail sur la coopé-
ration administrative poursuive temporairement ses travaux
et accueille les discussions relatives aux questions de co-
opération administrative, et recommande qu’une future
Commission spéciale examine la création d’un Comité per-
manent de coopération des Autorités centrales.

6  Souscrit en général au profil des Etats présenté dans le
Document préliminaire No 34, partie V.

7 Recommande la poursuite des travaux du sous-comité
chargé du profil des Etats, dans la perspective de I’adoption
de ce formulaire lors d’une future Commission spéciale et
de sa publication par le Bureau Permanent, conformément a
I’article 51, paragraphe 2, de la Convention sur le recouvre-
ment international des aliments destinés aux enfants et a
d’autres membres de la famille.

% kK

Text to be included in the Final Act:
The Twenty-First Session,

1 Commends the work of the Working Group on Forms
established by the Special Commission on the International
Recovery of Child Support and other Forms of Family
Maintenance.

2 Gives its general endorsement to the forms set out in
Preliminary Document No 31, in particular with regard to
their uniform structure.

3 Recommends that the Working Group on Forms
should continue its work and give further consideration to
the draft Forms, with a view to their adoption at a future
Special Commission and publication by the Permanent
Bureau in accordance with Article 11, paragraph 4, of the
Convention on the International Recovery of Child Support
and other Forms of Family Maintenance.

4  Commends the work of the Administrative Co-
operation Working Group, established by the Special Com-
mission on the International Recovery of Child Support and
other Forms of Family Maintenance, as well as of its sub-
committees on Monitoring and Review and on Country
Profiles.

5  Recommends that the Administrative Co-operation
Working Group should on an interim basis continue its
work as a forum for discussion of issues of administrative
co-operation and that consideration be given by a future
Special Commission to the establishment of a standing Cen-
tral Authority Co-operation Committee.

6  Gives its general endorsement to the Country Profile
set out in Part IV of Preliminary Document No 34.

7  Recommends that the work of the Country Profile
sub-committee of the Administrative Co-operation Working
Group continue with a view to the presentation for adoption
at a future Special Commission of a Country Profile, to be
published by the Permanent Bureau in accordance with
Article 51, paragraph 2, of the Convention on the Interna-
tional Recovery of Child Support and other Forms of Fam-
ily Maintenance.
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Procés-verbal No 1

Minutes No 1

Séance du mercredi 7 novembre 2007 (aprés-midi)

Meeting of Wednesday 7 November 2007 (afternoon)

La séance est ouverte a 14 h 40 sous la présidence de
Mme Maria Kurucz (Hongrie). Les co-Rapporteurs sont
Mmes Jennifer Degeling (Bureau Permanent) et Alegria
Borrés (Espagne).

Ouverture de la réunion de la Commission I / Opening of
Commission I

1.  The Chair welcomed the delegations to the first meet-
ing of Commission I. She reiterated that Commission I
would deal with the draft Convention on the International
Recovery of Child Support and other Forms of Family
Maintenance. She noted that the final stage of negotiations
had been reached and that during conversations she had had
with delegates, she had encountered optimism and a will-
ingness to work and was encouraged by that experience.
She further noted that all delegates felt that if a special
effort were to be made over these three weeks it would
ultimately be beneficial for all, especially for children.

The Chair stated that she felt very honoured that she was
elected as the Chair, and that she had much confidence in
the delegations and hoped for mutual co-operation and
sharing of experiences. She introduced Philippe Lortie and
asked him to present the documentation required for Com-
mission I.

Observations générales et documentation / General com-
ments and documentation

2.  Mr Lortie (First Secretary) thanked the Chair and
stated that he was going to present some administrative
matters for those delegates that were not in attendance on
the opening day of Commission II when he also did this,
and so he briefly noted some minor administrative matters
before turning to the documentation relevant to Commis-
sion I. He further stated that he would also provide infor-
mation on the availability of documentation in Spanish.

Mr Lortie emphasised that the most important document
would be the revised preliminary draft Convention, Prelim-
inary Document No 29, and that it was available, as well as
all other documentation, in French and English. He noted
that Preliminary Document No 29 would soon be available
in Spanish.

Mr Lortie also noted that the other document that was im-
portant for discussion purposes would be the compilation of
all comments received from States as well as the different
working groups and committees, Preliminary Document
No 36. He noted that discussion would frequently turn to
this document. He also stated that some comments were
received in their original language in Spanish and that these

would be available in Spanish as of the morning of Thurs-
day 8 November 2007.

Mr Lortie also made reference to Preliminary Document
No 31 which had been issued in two parts. Part A was the
Report of the Forms Working Group, which had been
available since July on the website of the Hague Confer-
ence. Mr Lortie indicated that copies of Part A were availa-
ble from the information desk and were also available in
Spanish on the website of the Hague Conference. He fur-
ther stated that Part B of Preliminary Document No 31 was
the complete set of forms required for all applications made
under Article 10 and documents under Article 21. He said
that this document was available on the website of the
Hague Conference in all three languages.

Mr Lortie also announced that the Explanatory Report of
the revised preliminary draft Convention, Preliminary Doc-
ument No 32, was now available in paper form in both Eng-
lish and French in a final form. He noted, however, that
it had also been divided into two parts: Part 1 contained
Chapters I to III and Part 2 contained Chapters IV to IX,
the latter being the balance of the text of the draft Conven-
tion. He also clarified that although Preliminary Document
No 32 had been published in Spanish, only the text of the
document had been translated but not the footnotes.

With regard to Preliminary Document No 34, the Report
from the Administrative Co-operation Working Group
which was available in paper form in English and French,
Mr Lortie stated that a Spanish version would be posted on
the website of the Hague Conference during the afternoon
of Wednesday 7 November 2007.

Mr Lortie concluded his presentation of the relevant docu-
mentation by stating that all other documents were in dele-
gates’ folders and that with regard to the Information Note,
the Deputy Secretary General may discuss this in more
detail.

3. The Chair thanked the First Secretary and gave the
floor to the Deputy Secretary General to explain the use of
working documents and introduce the working method and
agenda for Commission I.

4. The Deputy Secretary General thanked the Chair
and stated that he would repeat some matters that he had
discussed on Monday 5 November 2007 in order to re-
emphasise some main points. He commenced by reminding
the delegations that discussion during the Session would
only be on the basis of written proposals, in accordance
with Article 14 of the Rules of Procedure. He also wished
to re-emphasise Article 1A of the Rules in relation to the
principle of consensus to the effect that, wherever possible,
all decisions should be reached by consensus.

The Deputy Secretary General then drew the attention of
the delegations to the main elements of the draft Agenda
for Commission I. He stated that discussion would be
opened on all of the main outstanding issues and not on an
article-by-article basis. He said that the key issues would be
considered on a thematic basis and that these main issues
included effective access to procedures, public bodies, pro-
cedures for applications for recognition and enforcement,
direct requests made to competent authorities and authentic
instruments and private agreements.

The Deputy Secretary General noted that the discussion of
these themes should continue until the afternoon of Friday
9 November 2007 with regular references to Preliminary
Document No 36, which included comments that had been
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made by States and different Committees. He also stated
that, because discussion would proceed on a thematic basis,
some of the articles appearing in earlier drafts of the Con-
vention and that may be closed issues not requiring debate
may not in fact be discussed until the end of the second
week.

The Deputy Secretary General observed that there would be
an opportunity to return to any open issues on the Friday of
the second week and during the entire day Monday of the
third week. He stated that the draft Agenda was meant to be
flexible and that it enabled discussions to be returned to.
He summarised that the second reading of the draft Con-
vention would take place on Tuesday 20 November 2007
and that it would take up the entire day. He stated that the
second reading would involve an article-by-article consid-
eration of the draft Convention and that he hoped that, by
that stage, most outstanding issues would be resolved.

The Deputy Secretary General stated that the final reading
of both the text of the draft Convention and of the draft
Protocol would take place on the Thursday of the final
week and that it was hoped that that reading would be
quick. He emphasised that this agenda was to be treated as
flexible and that delegates would be free to suggest chang-
es, and that any such amendments would be agreed by the
rest of the delegation through discussion, when the need for
such discussion arose. He also noted that the Commission
might sometimes need to be suspended for a period of time
in order for the Drafting Committee and working groups to
complete their work. He noted that the draft agenda might
be moved through quicker than expected and that the agen-
da’s flexibility would ensure that all issues were discussed
to the fullest extent possible and where necessary.

5. The Chair thanked the Deputy Secretary General and
emphasised again the flexibility of the draft agenda. She
suggested that any delegates who wanted to discuss any
item not indicated in the draft agenda should indicate so, so
that that topic could be added to the draft agenda.

The Chair encouraged the delegations to submit working
documents and explained that the Secretariat would be able
to assist in preparing such written proposals. She also reaf-
firmed the remarks made by the Deputy Secretary General
in relation to the thematic approach that Commission I
would take, and that the most difficult issues would be dis-
cussed first so as to increase the possibility for consensus.
She noted that the first theme to be discussed during the
afternoon was that of effective access to procedures includ-
ing costs and legal assistance. She stated that a general
introduction would be given of the relevant articles and
main principles followed by a more detailed discussion of
the definition of legal assistance, Central Authority costs
(Art. 8) and discussion of the exceptions to receiving free
legal assistance. She said that discussion would then pro-
ceed to the varying options contained within Article 14 and
on the position of debtors. The Chair gave the floor to the
co-Rapporteur to present a general introduction of all is-
sues unless there were any other comments from the floor
regarding the draft agenda.

Articles 3, paragraphe (c), 8, 14 et 40 / Articles 3, para-
graph (c), 8, 14 and 40

6. Ms Jennifer Degeling (co-Rapporteur) introduced
Article 3, paragraph (c), as well as Articles 8, 14 and 40
and proceeded to address their interrelationship. To this end
she stated that she would follow the order of the agenda,
starting with Article 14.

1 Introduction aux articles sur l’acces effectif aux pro-
cédures, y compris coiits et assistance juridique / Introduc-
tion to Articles on effective access to procedures, including
costs and legal assistance

a Article 14

Ms Degeling gave a general introduction of Article 14 and
stated that the Chair of the Drafting Committee would de-
scribe the differences between the options contained in
Article 14. She would therefore restrict her presentation to
the general content of Article 14 and the principle of effec-
tive access to procedures.

She emphasised that the right to have effective access to
procedures was a fundamental principle of the Convention.
She reminded the delegations that the procedures referred
to in Article 14 could be administrative or judicial proce-
dures.

As to the general rules regarding effective access to proce-
dures under Article 14 (Options 1 and 2), she noted that the
general rule and overarching principle of the draft Conven-
tion was that Contracting States should provide applicants
with effective access to procedures. Effective access to
procedures was usually guaranteed by providing legal assis-
tance, in particular free legal assistance. However, one
important exception to this rule was where there were sim-
plified procedures designed to enable applicants to make
their case without the need for legal assistance. In addition,
she stated that there was a non-discrimination provision
that ensured comparable entitlements for both international
and domestic cases as well as a general provision concern-
ing an entitlement to free legal assistance in all recognition
and enforcement cases. She drew the attention of the dele-
gations to the general prohibition on requiring any security,
bond or deposit to guarantee payment of costs.

She noted that there appeared to be consensus on these
general rules, which had been in the draft Convention from
its first draft. She stated that there had not been any disa-
greement that Contracting States should provide applicants
with effective access to procedures.

Ms Degeling observed that effective access to procedures
was so important because applicants for maintenance gen-
erally had limited resources. She stated that even small
financial barriers might inhibit the use by them of the op-
portunities provided under the new Convention. The costs
for the applicant should not inhibit the use of, or prevent
effective access to, the services and procedures provided
for in the Convention. But she stated that, at the same time,
if the Convention were to attract a wide range of Contract-
ing Parties, it should not be seen to impose excessive finan-
cial burdens on Contracting States. Ms Degeling said that
they should, however, be realistic and recognise that the
provision of services under the Convention would not be
free of costs to Contracting Parties, but the costs of provid-
ing services should not be disproportionate to the benefits
in terms of securing support for more children and other
family dependants and, as a result, reducing their welfare
budgets. She noted that the simplified procedures referred
to in Article 14, such as those found in administrative sys-
tems, or simplified legal procedures, provided a model for
effective access to procedures at low cost.

Ms Degeling emphasised that there was agreement on the
general principles, and so it was necessary to settle the
details about effective access to procedures so as to en-
sure reasonable reciprocity between Contracting States and
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which would provide for the equivalent treatment of all
applicants.

Ms Degeling addressed the question of the meaning of the
phrase “effective access to procedures”. She stated that
Article 14 imposed an obligation on the Contracting State
to ensure that an applicant who has made an application of
the kind referred to in paragraphs 1 and 2 of Article 10 has
effective access to the procedures of the requested State
that might arise in connection with an application. She
summarised that “applicant” could therefore include a cred-
itor, a debtor or a public body. The procedures in question
might be administrative or judicial, and include appeal pro-
cedures. She noted that they may also include any separate
procedures that might be required at the enforcement stage
or for an appeal. Where “effective access to procedures”
could only be guaranteed by providing free legal assistance,
she explained that this should be provided in whatever form
was appropriate to the particular situation.

Ms Degeling went on to explain that “effective access to
procedures” for a person seeking assistance under this
Convention implied the ability, with the assistance of au-
thorities in the requested State, to put one’s case as fully
and as effectively as possible to the appropriate authorities
of the requested State. It also implied that a lack of means
should not be a barrier.

Furthermore, Ms Degeling outlined that the aims of this
Convention — for a simple, low-cost and rapid procedure
for the recovery of maintenance — should not be under-
mined or obstructed by complex, expensive and slow pro-
cedures in the requested State. It would be necessary for
some States to revise their internal laws and procedures to
properly implement this Convention.

Ms Degeling drew the attention of the delegations to the
fact that her explanation of effective access to procedures
drew on the definition of “legal assistance” as contained in
Article 3, paragraph (c). For those countries that did not
have simplified procedures for recovery of maintenance,
she said that the provision of legal assistance became the
principal mechanism to achieve the aims of Article 14.

Ms Degeling outlined that the definition contained in Arti-
cle 3, paragraph (c), also made clear that free legal assis-
tance was intended, where necessary, to include legal ad-
vice and representation. If either were needed and not pro-
vided, there could be no genuinely effective access to pro-
cedures. But if legal advice or representation were not pro-
vided free of charge in the requested State, free assistance
should be given to the applicant to apply for whatever legal
aid or other financial assistance will give him or her access
to the necessary procedures. She noted that this was re-
flected in paragraph 4 of Options 1 and 2 of Article 14.

Ms Degeling stated that the implementation of Article 14
was closely linked to Article 6, paragraph 1, sub-paragraph (b),
which imposed an obligation on the Central Authority to
institute or facilitate the institution of legal proceedings.
She continued by stating that Article 14 was also linked to
Article 6, paragraph 2, sub-paragraph (a), under which the
Central Authority could, if circumstances necessitated, be
required to provide or facilitate the provision of legal assis-
tance. She noted that the manner in which each Contracting
State intended to fulfil its obligations under Article 6 and
paragraph 1 of Article 14 should be in accordance with
Article 51, paragraph 1, sub-paragraphs (b) and (c). She
suggested that this information could also be included in
the Country Profile form that was proposed in Preliminary

Document No 34, in regard to which Ms Degeling made
reference to paragraph 2 of Article 51.

Ms Degeling added that the Special Commission had not
decided the question of whether Articles 14 to 14 ter ap-
plied to a public body and, in particular, whether free legal
assistance should be provided to public bodies in accord-
ance with Option 2 of Article 14. She noted that it had also
not yet been decided whether public bodies could apply,
under Article 10, for the establishment or modification of a
decision and, if so, whether Articles 14 to 14 ter would
apply to such applications. She stated that these questions
would be discussed on Thursday 8 November 2007.

Ms Degeling drew the attention of the delegations to the
fact that there were policy issues that needed to be resolved
in relation to Article 14 and listed the following: 1) whether
to accept Option 1 or 2, including the options contained
within Article 14 bis (Option 2), 2) whether effective ac-
cess to procedures should be extended to debtors, 3) wheth-
er any costs would be imposed for legal assistance (apart
from assistance provided by Central Authorities) and 4) any
other issues in relation to public bodies.

b Article 3, paragraphe (c) / Article 3, paragraph (c)

Ms Degeling proceeded to address the definition of “legal
assistance” in Article 3, paragraph (c). She noted that it had
been discussed at length at the Special Commission meet-
ing of May 2007 and that the definition now appearing in
Article 3, paragraph (c), had been developed by the Draft-
ing Committee. It was in square brackets because the par-
ticular wording had yet to be considered by Commission I.

Ms Degeling indicated that the phrase “legal assistance”
was defined in Article 3, paragraph (c), as “the assistance
necessary to enable applicants to know and assert their
rights and to ensure that applications are fully and effec-
tively dealt with in the requested State”, and that legal as-
sistance included “assistance such as legal advice, assis-
tance in bringing a case before an authority, legal represen-
tation and exemption from costs of proceedings”. In a par-
ticular case, one or more of the specific elements of legal
assistance in the definition may be relevant and the services
needed in Article 6, paragraph 2, sub-paragraph (a), and
Article 14 would therefore vary, depending on the circum-
stances of the particular case.

She noted that the delegations had yet to discuss what it
meant to “know and assert their rights” as well as ensuring
that “applications are fully and effectively dealt with”.

Ms Degeling stated that there was an obligation imposed
on the Central Authority by Article 6, paragraph 2, sub-
paragraph (a), namely to provide or facilitate the provision
of legal assistance in circumstances that would require it.
Ms Degeling noted that this would necessarily arise in eve-
ry case.

The obligation in Article 14 was an obligation on the re-
quested State to provided effective access to procedures,
and if necessary, including legal assistance. She added that
the Central Authority would be expected to assist the appli-
cant in accordance with sub-paragraph (a) of paragraph 2 of
Article 6, to provide or facilitate the provision of legal as-
sistance referred to in Article 14.

Ms Degeling noted that “legal assistance” provided by a
Central Authority could be of a general nature: assistance
in preparing an application or obtaining documents; assis-
tance in responding to requests from the requested country

11-92 Procés-verbal/Minutes No 1

Procés-verbal/Minutes No 1



for more legal information; liaising with the applicant’s
legal representative in the requested country; providing an
exemption from court fees, and being provided with access
to mediation services. She further noted that the legal assis-
tance could also include legal representation, depending of
course on the circumstances, and that a private attorney
appointed to represent the applicant could also provide
legal assistance.

She emphasised that the provision of “legal assistance”
could include helping to obtain “legal representation”. She
further explained that this could mean having a lawyer,
attorney or solicitor in the requested country represent the
applicant in and out of court, in legal proceedings or nego-
tiations with the other party, or to provide legal advice spe-
cifically in relation to the conduct of the applicant’s case in
the requested country. She noted that in some countries
“legal representation” by the Central Authority would mean
legal representation of the claim, not the applicant, and the
implications of this should be explained in accordance with
Article 51, paragraph 1, sub-paragraph (b).

Ms Degeling stated that the provision of “legal assistance”
could also include help to obtain “legal advice”. This could
be legal advice from the Central Authority or legal advice
from a private attorney. If the Central Authority was the
service provider and was located in a government ministry
or department, it was unlikely to give private “legal advice”
to individuals. She noted that this was normal and, further,
that “legal advice” given by the requested or requesting
Central Authority in the context of Article 6 was intended
to be of a general nature, but which a Central Authority
could be best placed to give. She then proffered the follow-
ing examples of such general advice: how the child support
laws operated in that country; how the Convention was
implemented nationally or internationally, and whether the
Convention was the most effective instrument to use in a
particular case. These were matters in which a Central Au-
thority lawyer was likely to have particular knowledge and
expertise.

She emphasised that the provision of legal advice was an
important component of legal assistance. It might be need-
ed to help determine whether an application had a chance
of success and what other assistance or representation, if
any, was needed. The advice could indicate that legal assis-
tance or representation was not needed, or that legal aid
would be available to obtain independent legal representa-
tion.

Ms Degeling noted that, from these examples, it could be
seen that the term “legal assistance” was intended to be an
all-encompassing term to include any kind of legal help,
advice or representation, and that would “enable applicants
to know and assert their rights and to ensure that applica-
tions are fully and effectively dealt with in the requested
State”.

Ms Degeling also stated that there were two issues to be
resolved regarding Article 3, paragraph (c). Firstly, the
whole provision was still in brackets because it needed to
be discussed in Commission I. Secondly, she noted that
there were some proposed amendments to the definition
(see Prel. Doc. No 36).

c Article 8

Ms Degeling addressed the general principle of Article 8
which stated that there should be no costs imposed for ser-
vices provided by the Central Authority. She noted that the
general principle of cost-free administrative services for

applicants and Central Authorities had been well supported,
and was consistent with the Convention’s aims for simple,
low-cost and rapid procedures. This principle was consid-
ered to be particularly important with regard to mainte-
nance for children. Ms Degeling also considered it im-
portant to ensure that access to the benefits and services of
the Convention not be denied to applicants because of their
limited financial circumstances.

She stated that the same principles which underpinned Ar-
ticle 14 also underpinned Article 8: (i) the need to provide
effective access to services and procedures provided for
under the Convention; (ii) the need to ensure that the bur-
dens and benefits of the Convention were not dispropor-
tionate; (iii) the need to ensure a certain level of reciprocity
among Contracting States in order to contribute to the mu-
tual confidence and respect that is necessary for a success-
ful Convention; and (iv) the need to ensure that the recov-
ery of maintenance takes precedence before the payment of
legal and other costs.

She emphasised that paragraph 1 of Article 8 contained a
basic principle that each Central Authority was to bear its
own costs in applying the Convention. The formulation in
paragraph 1 clarified that a Central Authority might not
charge another Central Authority for services and should
bear its own costs. This provision did not limit the possibil-
ity of a Central Authority imposing charges on any other
person or body apart from the applicant referred to in para-
graph 2.

Ms Degeling stated that paragraph 2 of Article 8 applied to
the Central Authority in both the requesting and requested
States. They were not able to impose charges on applicants
apart from exceptional costs related to requests under Arti-
cle 7. She stated that the “applicant” could be a person or
public body making an application under Article 10. She
summarised that the current text indicated that when the
applicant was a public body, the same principle of cost-free
services applied.

Ms Degeling added that the general principle in paragraph 2
applied, in particular, to the services or functions of Central
Authorities that were listed in Articles 5, 6, 7 and 12. She
clarified that paragraph 2 of Article 8 stated that Central
Authorities were not able to charge for their services but
that it was possible that a service that had to be provided by
a body other than a Central Authority could be charged for.
However, she noted that a body referred to in paragraph 3
of Article 6 must not charge for services when performing
functions as the Central Authority.

Ms Degeling summarised that the principle of effective
access to procedures set out in Article 14 was thus an over-
riding principle. An applicant was not to be denied effec-
tive access to procedures simply because charges would
have to be imposed for some services. If the applicant were
not able to afford to pay the charges, the requested State
should assist the applicant to have effective access to pro-
cedures by, for example, assisting the applicant to make an
application for legal aid in the requested State (if the appli-
cant were eligible to apply and if the legal aid would cover
the services in question).

According to Ms Degeling, the relationship between Arti-
cles 6, 8 and 14 could be explained as follows: Article 14
(effective access to procedures) only related to applications
under Chapter III. She went on to say that if a service or
function listed in Article 6 were provided or performed by a
Central Authority in response to an application under Arti-
cle 10, that service should be provided free of charge. On
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the other hand, if a service were provided by a body that
was not the Central Authority and was not performing the
functions of the Central Authority, the service could be
charged for as long as effective access to procedures was
guaranteed. The procedures referred to could be administra-
tive or legal.

Ms Degeling summarised her explanation by stating that
charges could not be imposed for Central Authority ser-
vices on an applicant who made an application under Arti-
cle 10 (and which could be a creditor, a debtor or a public
body) or on a Central Authority (para. 1 of Art. 8). She not-
ed as an aside that a specific exception to this general rule
was that an applicant could be charged for translation costs
under Article 42. She also reminded the delegations that
charges could be imposed on an applicant receiving a ser-
vice provided by a body other than a Central Authority
or on a person for whom a request under Article 7 was
made, if the costs or expenses were “exceptional” (para. 2
of Art. 8). In addition, charges would be imposed (i) by a
body that was providing a service that was not a Central
Authority function or (ii) by a Central Authority that was
providing a service under Article 7 and which gave rise to
“exceptional” costs or expenses.

Ms Degeling observed the outstanding issues that required
resolution in relation to Article 8 and referred the delegates
to Preliminary Document No 36 which contained the pro-
posed amendments.

d Article 40

Ms Degeling noted that Article 40 contained two important
rules that applied to the whole of the Convention: firstly,
that the recovery of maintenance payments should take
precedence over the recovery of costs and, secondly, that
costs could be sought from an unsuccessful applicant.

She emphasised that costs in Article 40 included any costs
incurred in relation to the general operation of the Conven-
tion and that paragraph 1 would usually apply to claims
against the debtor. However, paragraph 2 would refer to
both debtors and creditors (e.g., a creditor in an unsuccess-
ful modification application or an unsuccessful establish-
ment application where a debtor successfully contested
parentage).

2 Relation entre les articles 3, paragraphe (c), 8, 14
et 40 / Relationship between Articles 3, paragraph (c), 8, 14
and 40

a Article 14

Ms Degeling wanted to address the relationship between
the Articles. She emphasised that the principle contained in
Article 14 was at the heart of the Convention. Indeed, with-
out a guarantee of effective access to procedures leading to
the recognition and enforcement, establishment or modifi-
cation of a maintenance decision, the benefits of the Con-
vention would be limited or lost for the majority of appli-
cants. She drew the attention of the delegations to Article 1
and the first line of the draft Convention which stated
“[t]he object of the present Convention is to ensure the
effective international recovery of child support [...]”. She
believed that they should always bear this in mind during
their discussions.

In addition, she noted that there was a close connection
between Articles 3, 6 and 14. For Article 14, the context
made clear that discussion was about the applicant’s access
to a court or tribunal or administrative authority in order to

have the claim adjudicated or dealt with. Ms Degeling stat-
ed that it was a matter for each Contracting State as to how
they would provide such access, but that it should be effec-
tive. In some systems, the effectiveness of access to proce-
dures depended on the extent of the legal assistance availa-
ble whilst in simplified systems, legal assistance might not
be necessary at all. She stated that the effective access also
depended on the extent of administrative and legal assis-
tance given by Central Authorities under Article 6, para-
graph 1, sub-paragraph (b), and Article 6, paragraph 2, sub-
paragraph (a). She stated that such assistance should be free
of charge to applicants under Article 8. She further stated
that the principal obstacle to effective access to procedures
for recognition and enforcement, establishment or modifi-
cation of a decision would be the lack of legal assistance
offered to the applicant in order to put his or her case fully
and effectively to a court or tribunal. She noted that a fur-
ther obstacle would be the presence of inadequate internal
procedures in Contracting States that did not effectively
implement the Convention.

b Article 3, paragraphe (c) / Article 3, paragraph (c)

Ms Degeling observed that the meaning and effect of provi-
sions in Articles 14 and 6 were strongly directed and influ-
enced by the definition of legal assistance as set out in Ar-
ticle 3, paragraph (c). She noted that the success or other-
wise of Article 14 depended on how each Contracting State
that did not have simplified systems would perform its ob-
ligations to provide legal assistance. Indeed, in Article 14,
legal assistance was intended to include, where appropriate
or necessary, the concept of “legal aid” and, for that reason,
the obligation was on the Contracting State and not the
Central Authority to provide it. She added that the extent of
legal assistance offered by Contracting States would usual-
ly be driven by the costs of such assistance (including the
cost of resources, as well as the duration and the complexi-
ty of procedures). The availability or extent of legal assis-
tance would also be affected by the internal law of the Con-
tracting State. She emphasised that the legal assistance
provided for under Article 6 would not permit any charges
by the Central Authority because of Article 8, and for Arti-
cle 6, paragraph 2, the obligation to provide legal assis-
tance included taking “all appropriate measures”. She ob-
served that if the legal assistance in Article 14 were pro-
vided by a Central Authority, there could be no charges
attached but that if it were provided by others, it should
still be classified as free legal assistance under Option 2,
Article 14 bis, or as free legal assistance “where neces-
sary”, under Option 1, Article 14, paragraph 1.

c Article 8

Ms Degeling then referred to Article 8. She observed that
the Central Authority could not impose any costs on an
applicant for any services but that there were exceptions
that had already been given. This primarily related to Arti-
cle 6 but could refer also to services and functions under
Articles 12 and 14. She said that this could affect the extent
to which functions and services were offered in relation to
Article 6, paragraph 2, and that only charges for exception-
al costs for Article 7 were allowed under Article 8.

d  Article 40

As to Article 40 of the draft Convention, Ms Degeling not-
ed that Articles 8 and 14 were both subject to the principle
contained in Article 40 that recovery of maintenance should
take precedence over the recovery of costs.
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7. The Chair thanked the co-Rapporteur and asked
Ms Doogue, Chair of the Drafting Committee, to present
the text of the revised preliminary draft Convention in rela-
tion to Article 14.

Présentation du travail du Comité de rédaction par la
Présidente du Comité de rédaction, Mme Doogue (Nou-
velle-Zélande) / Presentation of the work of the Drafting
Committee by the Chair of the Drafting Committee,
Ms Doogue (New Zealand)

8. La Présidente du Comité de rédaction souhaite la
bienvenue a I’assemblée. Elle est heureuse d’annoncer la
naissance d’Albert, et félicite les heureux parents M. Phi-
lippe Lortie et son épouse, Federica.

The Chair of the Drafting Committee thanked the Chair and
noted that she wished to keep her comments as brief as
possible. She noted that she might repeat some remarks
made by the co-Rapporteur but would try to limit this as
much as possible. She stated that the phrase “effective ac-
cess to procedures” was not defined within Article 14 but
rested on the use of the term “legal assistance” which was
defined in Article 3, paragraph (c), and utilised in the con-
text of Article 14, and so a definition would not be neces-
sary. Ms Doogue noted that she would not discuss Option 1
of Article 14 as it had already been on the table for some
time.

The Chair of the Drafting Committee suggested that she
would commence with an overview of Option 2 of Arti-
cle 14, which had been developed since May 2007 by an
informal working group.

The Chair of the Drafting Committee commenced by stat-
ing that Article 14, paragraph 1, of Option 2 outlined that
States must provide applicants with effective access to pro-
cedures, including the enforcement and appeal procedures,
arising from applications under Chapter III of the Conven-
tion. She clarified that this obligation would not be on the
Central Authority but on States in order to ensure that ef-
fective access was provided. She also noted that this re-
quirement would not apply to direct applications made by
applicants.

She noted that paragraph 2 of Article 14 under Option 2
explained the structure of Option 2 and how effective ac-
cess would be provided. She went on to observe that para-
graph 3 of Article 14 under Option 2 established that if the
procedures of that State were simplified to enable an appli-
cant to make an application free of charge, or if a Central
Authority provided such assistance services as were neces-
sary free of charge, then the State would nevertheless fulfil
its obligations. She did not spend time on paragraph 4 but
stated in relation to paragraph 5 that it was meant to protect
an applicant from having to pay costs up front before a
proceeding, which might prove to be a fatal disincentive to
making an application. She stated that the text in square
brackets in paragraph 5 indicated that consideration must
be given to whether to extend the application of para-
graph 5 so that it would not just apply to applications made
by creditors.

The Chair of the Drafting Committee then went on to con-
sider Article 14 bis of Option 2, which imports a privileged
position to child maintenance applications. She noted that
this had been discussed in May 2007. She observed that
paragraph 1 of Article 14 bis was consistent with paragraph 1
of Article 14, and stated that “[t]he requested State shall
provide free legal assistance in respect of all applications
[by a creditor] under Chapter III concerning maintenance

obligations arising from a parent-child relationship towards
a child under the age of 21”. She further noted that para-
graph 1 of Article 14 bis was governed by paragraph 3 of
Article 14.

The Chair of the Drafting Committee summarised the ex-
ceptions contained in paragraph 2 of Article 14 bis. She
noted that no exceptions attached themselves to an applica-
tion made under Article 10, paragraph 1, sub-paragraphs (a)
and (b). Ms Doogue stated that there were three broad ex-
ceptions: that legal costs may be imposed for genetic test-
ing, that free legal assistance may be refused for applica-
tions that were manifestly unfounded and that legal assis-
tance may be refused where the applicant had strong finan-
cial circumstances.

The Chair of the Drafting Committee clarified that what
was being excluded by sub-paragraph (a) of paragraph 2 of
Article 14 bis were the administrative costs of genetic test-
ing, not the costs of the Central Authority in obtaining ge-
netic testing. She noted that paragraph 2 of Article 8 related
to this discussion, as well as paragraph 2 of Article 40 that
enabled the recovery of costs from an unsuccessful party
where costs arose from an application.

In relation to the second exception, she clarified that the
decision as to whether an application would be manifestly
unfounded would not be made by a Central Authority but
by a State or its competent authorities. She stated that the
only situation where a Central Authority could reject an
application would be if it were manifestly obvious that the
Convention requirements were not met, as stated in para-
graph 8 of Article 12. Ms Doogue then noted that discus-
sion regarding policy would be necessary in relation to
the square brackets contained within sub-paragraph (b) of
paragraph 2 of Article 14 bis.

The Chair of the Drafting Committee discussed the third
exception and noted the difficulties that had arisen in its
drafting. This was due in part to the options lacking some
objective criteria for comparison purposes between States
and the absence of clarity with regard to procedures and
how the exception would operate, as well as the fact that
the current formulations required improvement. She high-
lighted that Option A of the third exception enabled the
requested State to make the assessment, and that Option B
enabled the requesting State to make the assessment and
then to provide the requested Central Authority with that
assessment in order to proceed on the basis of whether legal
assistance should or should not be provided. She explained
that, given the small number of applications that would fall
under this exception, the utility of a complicated provision
should be queried and she further explained that Option C
consisted therefore in deleting the availability of this ex-
ception altogether.

She discussed Article 14 ter and stated that this provision
related to applications that do not qualify for free legal
assistance due to an exception contained in Article 14 bis,
and that such applications may nevertheless qualify for free
legal assistance under a merits test. She noted that para-
graph (b) of Article 14 fer was essentially the same as para-
graph 5 of Article 14 under Option 1. She noted that para-
graph (b) of Article 14 ter applied to applications for rec-
ognition and enforcement brought by a creditor, and ob-
served that it did not necessarily mean that the same type of
free legal assistance as had perhaps been provided in the
State of origin would be provided, but that there certainly
would be an essence of equivalence. She further noted that
the square brackets in this provision required consideration
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by the delegations as to whether to extend the provision to
other categories of applicants and not just to creditors.

The Chair of the Drafting Committee explained the mean-
ing of legal assistance in paragraph (c) of Article 3 and
wished to inform the delegates that many hours had been
spent looking at previous drafts in order to formulate a
harmonised description of the individual elements that
would constitute legal assistance, and that it had nearly
proved impossible. She noted that the quagmire resulted
from the fact that these terms do not mean the same thing in
every country, and so she emphasised that there was not
much utility in further debate as this had already occurred.
She emphasised that this formulation protected the over-
arching principles of effective access and that it enabled
each State to decide how to provide such assistance.
Ms Doogue summarised that the effect would therefore be
that the situation in each State was preserved, and which
made it easier from a drafting perspective as well.

The Chair of the Drafting Committee stated that she looked
forward to the discussion and emphasised the overarching
aims of the Convention and that, with some hard work,
there would hopefully be a positive outcome at the end.

Discussion générale / General discussion

9.  The Chair thanked Ms Doogue for the clear explana-
tion and opened the floor for general remarks. The Chair
asked delegates to restrict their discussion to the main prin-
ciples that had previously been highlighted.

10. Ms Carlson (United States of America) stated that the
delegation of the United States of America had submitted
two papers: one on costs, and one on every other part of the
draft Convention, and that the comprehensive paper on
costs was contained as an addendum to Preliminary Docu-
ment No 36.

Ms Carlson stated that her comments would be restricted to
the general views of the delegation of the United States of
America on the treatment of costs as well as the interrela-
tionship between Article 3, paragraph (c), Article 6, para-
graph 2, and Articles 8 and 14.

Ms Carlson proceeded to list several overarching considera-
tions. She noted that, firstly, one should keep sight of the
goal of providing children with maintenance payments as
quickly as possible and as was espoused in the Preamble of
the Convention. She noted that the Preamble stated that the
States signatory to the present Convention were “[a]ware of
the need for procedures which produce results”, and that
Article 1 stated that “[t]he object of the present Convention
is to ensure the effective international recovery of child
support”.

The second overarching consideration that Ms Carlson not-
ed was that an efficient child support system would also
enable parents to help support their child(ren), and that the
obligation on parents to do so could be seen in the Pream-
ble to the Convention and as it is stated in the United Na-
tions Convention on the Rights of the Child. She noted that,
if parents could be assisted by the State in this, ultimately it
would reduce the pressure on a State and would be in its
overall interest, including its taxpayers.

Ms Carlson noted thirdly that this Convention would need
to be drafted in a manner so that it endured — hopefully
more than 50 years — and would be a useful, ongoing in-
strument in the light of the fact that there would probably
not be another instrument for many years, and that this

Convention might be a failure if it simply preserved the
status quo. The Convention should be forward looking.

As a fourth overarching consideration, Ms Carlson stated
that in addition to Article 14, many other Articles, includ-
ing Article 3, paragraph (c), Article 6, paragraph 2, and
Article 8 were related to costs, and so delegates should be
aware that any change in one of those Articles might affect
the text of another related Article.

Ms Carlson noted as her fifth overarching consideration
that the United States of America recognised that all coun-
tries would be required to make changes to their domestic
processes in order to implement the new Convention.
Ms Carlson stated that the United States of America was
working on legislation that would implement the Conven-
tion, both at the federal and state levels. Ms Carlson stated
that the delegations needed to be reminded that in consider-
ing cost options, States should not just look at the current
status quo but be more forward thinking and consider a
wide, overarching scheme.

Ms Carlson stated that the United States of America had
carefully considered the option of costs and was of the firm
belief that the Convention would not succeed unless it con-
tained cost-free options for all child support applications,
perhaps with only a few, limited, exceptions. Ms Carlson
believed that anything less than the presence of cost-free
options for legal assistance would mean a reduction in ac-
cess to the Convention procedures. She also noted that cost-
free legal assistance for an applicant did not necessarily
mean a costly and expensive system for the State. She not-
ed that cost-effective mechanisms had been developed by
some countries as described in documents submitted by a
number of States at the Special Commission in May 2007.

Ms Carlson reiterated that the United States of America
would not support any Convention that imposed significant
costs on child support applicants, as this would mean that
many applicants would be denied access to the processes
established by a Convention.

Regarding the interrelationship of certain Articles and why
Articles 3, paragraph (c), 6, 8 and 14 should be viewed as a
package, Ms Carlson stated that Article 6 set forth Central
Authority functions and that Article 8 stated that Central
Authorities should not charge applicants for services. She
further stated that Article 14 addressed effective access to
procedures including the provision of legal assistance, and
that Article 3, paragraph (c), provided a definition of legal
assistance so as to include everything that would be re-
quired to ensure that an application would be effectively
dealt with.

In some further detail, Ms Carlson discussed Article 6 and
that it was currently flexible in relation to which services a
Central Authority could provide itself and which could be
provided by others. She noted that the only absolute re-
quirement was for Central Authorities to receive and trans-
mit applications (Art. 6(1)), while the balance of Article 6
provided flexibility for other bodies to carry out the other
functions. Ms Carlson believed that this flexibility would
increase ratification but that States should aim for their
Central Authorities to increasingly provide sophisticated
services for applicants. Nevertheless, Ms Carlson observed
that the flexible nature of Article 6 meant that some States
would do more than others. Ms Carlson noted that, in the
United States of America, the Central Authority would do
all that would be necessary in so far as the provision of
services to applicants was concerned since the United
States of America had an effective Central Authority sys-
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tem. Ms Carlson stressed that, due to this fact, acceptance
of Article 6 by the United States of America was a huge
compromise and it was a compromise made because of the
desire on behalf of the United States of America for every-
one to join the Convention, even if it would take time for
some countries to develop or enhance their systems of child
support.

Ms Carlson noted it would be completely unacceptable to
the United States of America if its Central Authority pro-
vided many services whilst the Central Authorities of other
States provided both much less extensive services and at a
higher cost. She stated that the United States of America
would view this as being inequitable and, therefore, Arti-
cle 14 would need to provide for cost-free legal assistance
for all child support services, whether provided by the Cen-
tral Authority under Article 8 or by another authority under
Article 14. She noted that, at present, Article 8 only prohib-
its imposing charges for services that Central Authorities
themselves provide. Ms Carlson therefore contended that
Articles 8 and 14 should be on a par with each other. Re-
gardless of who performs the service (a Central Authority
under Art. 8, or other entity under Art. 14), and regardless
of the level of service provided, the services should be pro-
vided at no cost to the applicant.

In relation to Article 3, paragraph (c), Ms Carlson stated
that the definition of legal assistance was acceptable to
the United States of America as long as the services were
cost-free and Articles 8 and 14 mirrored each other so as to
avoid any ability to charge fees under one of those Articles
but not under another.

Ms Carlson then considered Options 1 and 2 of Article 14.
She stated that the United States of America opposed Op-
tion 1 since it would simply preserve the status quo by al-
lowing legal assistance to be subject to a means test, and
would essentially replicate the New York Convention of
20 June 1956 on the Recovery Abroad of Maintenance.
Ms Carlson stated that the incorporation of a subjective
means test should be avoided since, in practice, some coun-
tries had very restrictive means tests which would not ena-
ble many applicants to gain access to free legal assistance.

Ms Carlson summarised that the main argument in favour
of Option 1 in Article 14 was that some suggested it al-
lowed more countries to ratify the Convention, since some
countries may not be willing or able to go beyond Option 1
at this time. She stated that the United States of America
supported the idea of wide ratification, but not if the price
would be a Convention that did not improve current prac-
tices. Ms Carlson stated that the United States of America
strongly supported Option 2 but only if there were to be
free legal assistance in all child support cases processed by
Central Authorities, that any exceptions would be very lim-
ited, and that there would be no exceptions in instances of
recognition and enforcement. Ms Carlson noted that such a
rule would open doors for many applicants who up until
now had not had access to recovering child support in in-
ternational cases.

In relation to the exception to the provision of free legal
assistance to applicants who had a strong financial posi-
tion, Ms Carlson noted that of the options presented in Ar-
ticle 14 bis, the United States of America supported only
Option C which would be to delete sub-paragraph (c) in
its entirety, on the basis that such an exception would be
unworkable, unnecessary and possibly open to abuse.
Ms Carlson noted that her delegation’s opposition to Op-
tions A and B in Article 14 bis did not stem from their be-
lief that wealthy people should be entitled to free legal

assistance. Ms Carlson noted that such an exception would
be unnecessary since wealthy people do not use Central
Authorities in any event. She noted that no matter how
sophisticated a government system was, it would never be
the same as retaining a private attorney whose services
were personally tailored. Ms Carlson stated that the excep-
tion would also be unworkable because evidence would be
required regarding the applicant’s income, the cost of living
in his / her country as well as any individual circumstances.
She said that the administrative burden of undertaking this
analysis and collating such evidence would go against the
vision of providing more rapid services under the Conven-
tion, and it would possibly cost more to make such a de-
termination rather than provide free legal assistance to the
rare wealthy applicant in the first place.

Ms Carlson further observed that if separate objective crite-
ria could be produced to determine, firstly, the meaning of
wealth within each country, taking into account the differ-
ent financial circumstances of each State as well as, sec-
ondly, each applicant’s eligibility for free legal assistance
rapidly and with little administrative burden, then such an
exception would theoretically be worthwhile. However,
Ms Carlson stated that she did not believe that this would
be possible. She stated that an objective standard for de-
termining wealth would need to be defined along with a
monetary value and, given differences between countries,
with regard to wealth, a different figure would need to be
developed for each State. Further, establishing criteria in
each country to determine whether an applicant was excep-
tionally wealthy would be difficult, especially whether
these should be dependent on assets and income or have
some relation to the poverty level. She further stated that,
having considered the examples given at the Special Com-
mission in May 2007, any number chosen as a definition of
exceptional wealth of an individual would be extremely
high. Ms Carlson believed that regardless of the develop-
ment of these two areas of objective criteria, the adminis-
trative burden of identifying the rare exceptionally wealthy
applicant would outweigh any savings made by the State.

Ms Carlson stated that the United States of America agreed
that progress had been made with the draft Convention and
that it would establish many simple and effective proce-
dures as well as administrative co-operation for the prompt
handling of applications. She said that, however, without
virtually free legal assistance for all child support applica-
tions handled by Central Authorities, many of the advances
that had been made by this draft Convention could be out of
reach for most applicants.

11. The Chair noted that she observed the delegation of
Australia wishing to take the floor but elected to take a tea
break. She noted that the session would resume at 4.30 p.m.

Pause / Break

12. The Chair welcomed back the delegations and hand-
ed the floor to the delegates from Australia.

13. Ms Playford (Australia) thanked the Chair and stated
that since this was the first time that Australia had taken the
floor, it was necessary to note that the Australian Parlia-
ment had recently been dissolved pending a general elec-
tion that would be held on 24 November 2007. She noted
that any outcome from this Diplomatic Session would there-
fore need to be authorised by the incoming government in
Australia. Ms Playford handed the floor to her colleague to
address the main issues regarding costs.

Proces-verbal/Minutes No 1

Proces-verbal/Minutes No 1 11-97



14. Ms Cameron (Australia) stated that as requested by
the Chair, she intended to limit her comments to general
comments in relation to Article 14. She informed the dele-
gations that other more specific comments would be deliv-
ered at a later stage. With regard to Article 14, Ms Camer-
on stated that the general position of the delegation of Aus-
tralia was to support Option 2 over Option 1. Ms Cameron
observed that, in short, Option 2 took a slight step forward
from the Hague Convention of 2 October 1973 on the Law
Applicable to Maintenance Obligations and other existing
arrangements. She noted that this was what was needed and
expected from this Convention: to move forward and create
a new system that would ensure real benefits for applicants
and that would be long-lasting.

15. Ms Ménard (Canada) thanked the Chair and reiterat-
ed the belief that had been expressed by other delegates
that it was important to have a system that would be cost-
free for all applicants. Ms Ménard stated that the Canadian
delegation would not support a Convention that provided
unequal access to services and procedures for applicants.
Ms Ménard also referred to the interrelationship between
Articles 3, paragraph (c), 6, paragraph 2, 8 and 14, and the
importance of ensuring that the related aspects within these
Articles mirrored each other. Ms M¢énard considered Arti-
cle 14 and stated that the Canadian delegation strongly
opposed Option 1, which involved a means test. She further
noted that the Canadian delegation supported Option 2 for
Article 14, subject to the question of appeals, and it sup-
ported Option C in Article 14 bis because Options A and B
would create too high an administrative burden on Central
Authorities. She stated that the only costs they would sup-
port were costs associated with genetic testing.

16. Mr Tian (China) thanked the Chair and stated that he
wished to make some general comments regarding the draft
Convention. He noted that he had listened to previous
speakers and that the Chinese delegation had made contri-
butions to the formulation of processes and international
mechanisms that enabled child maintenance applicants to
obtain it more quickly and easily.

Mr Tian noted that China took issue with some of the Arti-
cles. He stated that China would be ready to modify their
national law but that some provisions had gone too far in
the drafting process and would cause difficulties to China’s
internal law and procedures. He said that in relation to Ar-
ticle 14, China strongly supported Option 1 because the
internal law of China would then be able to remain con-
sistent. He said that China would be ready to improve its
internal law and in the spirit of co-operation would consid-
er Option 2, but that Option 1 was more strongly supported.
Mr Tian further observed some difficulties that the Chinese
delegation had with Article 2 and with the cut-off age being
21 years in that Article. He stated that the Chinese dele-
gates looked forward to considering the provisions further
over the three weeks of the Diplomatic Session.

17. Mr Ding (China) thanked the Chair and expressed his
wish to support his colleague’s comments. He expressed
the support of the Hong Kong Special Administrative Re-
gion for Option 1 of Article 14. Mr Ding observed that ef-
fective access to procedures certainly needed to be provid-
ed by States, but that Option 1 would increase the amount
of States that would ratify the Convention since that option
provided for the equal treatment of maintenance applicants
and would reduce the need to amend the internal law and
procedures of States as they currently existed. He also not-
ed that the opportunity to make a declaration under para-
graph 3 of Option 1 meant that that version of Article 14
succeeded in reaching a compromise in the interests of all

States. Mr Ding emphasised that the Hong Kong Special
Administrative Region would not support Option 2 of Arti-
cle 14 unless it were further amended. He noted, however,
that delegates from the Hong Kong Special Administrative
Region were open to all discussion regarding Articles 6, 8
and 14.

18. Ms Lenzing (European Community — Commission)
thanked the Chair and observed that the question of effec-
tive access to procedures was a difficult one as illustrated
by the previous interventions. She stated that it was crucial
for a consensus to be reached on this point in order to find
a solution for the Convention. She considered the com-
ments that had been made by the Delegates of China, which
confirmed that the Commission was in agreement that ef-
fective access to procedures was of core concern, and that
an application faced many barriers when it sought child
support abroad including a lack of effective access to pro-
cedures. She noted that delegates were present here in order
to improve this situation and that creative solutions would
need to be found.

Ms Lenzing commented on the intervention from the Unit-
ed States of America in relation to the links between sever-
al Articles of the draft Convention, including paragraph (c)
of Article 3, paragraph 2 of Article 6, and Articles 8 and 14.
She stated that the European Community agreed with the
observations made by the United States of America con-
cerning this interrelationship of Articles. Ms Lenzing be-
lieved that Article 6 allowed for flexibility as to the func-
tions of Central Authorities and the European Community
supported this Article. She further noted that there were
some issues with regard to the Central Authorities of some
States doing more than others, and that in order for this
situation to be acceptable a solution regarding Article 14
would need to be reached that would correct any perceived
deficiency of Article 6. She stated that the focus should
therefore be on Article 14, although she wished to remind
the delegation of the United States of America that there
would not always be one-to-one reciprocity.

Ms Lenzing stated that the European Community supported
Option 2 of Article 14 because it supported the concept of
free legal assistance with some limited exceptions. She
further noted that the presence of an exception in relation to
applicants with strong financial circumstances was essential
and that this exception could not be deleted as had been
advocated by the delegation of the United States of Ameri-
ca. The European Community believed that it was an im-
portant political issue and that although the exception was
difficult to identify objectively, considering differences in
living standards in different countries, they believed Option
A was feasible for Article 14 bis. Ms Lenzing observed that
the advantage with Option A was that the cost of living in
the requesting State was taken into account, although she
noted that the European Community was happy to consider
other solutions including a multiplier approach.

Ms Lenzing proceeded to discuss a further exception to free
legal assistance, as outlined in the draft Convention in Arti-
cle 14 bis: where an application was manifestly unfounded.
She turned to the applicability of appeals to this question,
highlighted by the text that appeared in square brackets.
Ms Lenzing noted that the question of appeals was an im-
portant issue and that the right to appeal was a crucial legal
tradition and enshrined in the European Convention for the
Protection of Human Rights and Fundamental Freedoms.
She noted that some of the common law delegations present
had concerns regarding the question of the applicability of
the principle of free legal assistance to appeals, and that the
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European Community would be happy to further discuss
these concerns with them in order to reach a compromise.

Ms Lenzing further stated that with regard to the question
posed by Option 2 of Article 14 of whether to treat foreign
applicants differently to domestic applicants, the European
Community took the concerns raised by other delegations
in this context seriously and would attempt to find a solu-
tion. She noted that, in legal terms, equal treatment was
fundamental but that assisting foreign applicants in cross-
border proceedings did not necessarily impinge on that
ideal because domestic applicants were already at an ad-
vantage to foreign applicants since they faced lower costs
of litigation and had existing knowledge of the procedures
for making a claim. In this sense Ms Lenzing stated that
more favourable treatment of foreign applicants would be
justified.

19. Mr Oliveira Moll (Brazil) noted that he shared the
views of the delegations of the United States of America
and Canada in relation to free legal assistance. In relation
to Option 2 of Article 14, Mr Oliveira Moll noted that the
delegation of Brazil opposed sub-paragraph (c) of para-
graph 2 of Article 14 bis and believed that sub-paragraph
should be deleted completely, i.e., he supported Option C.
He noted that the Brazilian delegates wished to discuss
further the other exceptions to free legal assistance as were
contained in paragraph 2 of Article 14 bis.

20. Mr Moraes Soares (Brazil) supported the link and
interrelationship between the Articles of the draft Conven-
tion that were being discussed and that had previously
been noted by other delegations in their interventions.
Mr Moraes Soares reiterated his colleague’s previous
comments and noted that the exceptions outlined in Arti-
cle 14 bis would need to be analysed further as well as, if
they were to be included, any means testing or objective
financial testing of applicants with strong financial circum-
stances. He noted that free legal assistance was necessary
and should be available, and he looked forward to discuss-
ing the exceptions in Article 14 bis further in order to reach
a positive outcome.

21. The Chair confirmed that all provisions would most
certainly be considered in more detail.

22. Mr Markus (Switzerland) thanked the Chair and
drew the attention of the delegations to the general com-
ments of Switzerland on Article 14 in Preliminary Docu-
ment No 36. He noted that Working Document No 125, a
proposal produced by Switzerland in conjunction with Isra-
el and distributed on 15 May 2007, continued to reflect the
opinion of Switzerland. Mr Markus observed that he tended
towards Option 2 of Article 14 since he believed it was
important to make progress with this international instru-
ment. Nevertheless, he stated that Option 2 would need to
be worked on further.

In relation to Working Document No 125, Mr Markus noted
that the idea was to establish a differentiated system and
not just free legal assistance for all. He observed that this
proposal differentiated between creditors and debtors, be-
tween an application for child support and an application
for other forms of family maintenance as well as between
an application to establish a decision and an application for
recognition and enforcement. He stated that the highest
category of persons and applications to be awarded free
legal assistance under the proposal would be for applica-
tions for recognition and enforcement of a decision con-
cerning child support. He observed that recognition and
enforcement needed to be quick and efficient, and if it were

cost-free then this would most certainly assist that objec-
tive.

In relation to the text of the draft Convention, Mr Markus
noted that Switzerland supported Option B of sub-para-
graph (c), contained within paragraph 2 of Article 14 bis, as
this option contained standards for the requesting State. He
emphasised however that it should not be misunderstood
that these would be the only standards to be applied. There
would also be an element of domestic treatment by the re-
quested State, and he therefore believed that Option B
needed to be clarified and streamlined.

23. M. Marani (Argentine) félicite Madame Kurucz pour
sa nomination a la présidence de la Commission 1. Malgré
la difficulté de la tache, il se déclare confiant quant a 1’abou-
tissement de leurs travaux. Il souligne que 1’acces effectif
aux procédures, de méme que 1’assistance juridique gratuite
pour les demandes d’aliments relatives aux enfants sont des
questions clés et essentielles pour cette future Convention.

M. Marani souhaite attirer 1’attention des délégués sur les
¢léments contenus dans le préambule de 1’avant-projet de
Convention et notamment la référence a la protection de
I’intérét supérieur de 1’enfant. Il est indispensable d’adop-
ter des remédes concrets en vue d’assurer cette protection,
c’est pourquoi la délégation de 1’ Argentine soutient la deux-
iéme option de I’article 14.

Concernant 1’article 14 bis, paragraphe 2, alinéa (c), il cons-
tate que ’incorporation d’éléments subjectifs lors de 1’éva-
luation de la possibilité d’une assistance judiciaire gratuite
souleve des inquiétudes. Il ne partage pas 1’avis de la
Communauté européenne. En effet, il remarque qu’un prin-
cipe est établi, mais comme [’exception relative a la ri-
chesse de la personne repose sur un élément subjectif, il
n’est pas possible de déterminer le nombre d’exceptions
possibles. I propose donc de biffer 1’alinéa (c) du para-
graphe 2.

Concernant I’article 3, paragraphe (c), le délégué de I’Ar-
gentine approuve la modification proposée par le Mercosur
dans le Document préliminaire No 36 et insiste sur la né-
cessité de garder a ’esprit la gratuité des cofits afférents
aux tests génétiques lorsque ceux-ci sont nécessaires.

24. M. Heger (Allemagne) remercie le co-Rapporteur
d’avoir rappelé les principes essentiels régissant les arti-
cles 6, 8, 14 et 40. Ces dispositions constituent en effet un
ensemble dont il est clair que ’acces effectif aux procé-
dures est le fondement. Ce principe est également garanti
au niveau européen par la Convention européenne de sau-
vegarde des droits de [’homme et des libertés fondamen-
tales et par d’autres traités universels. A la lumi¢re de ces
textes, il rejoint les propos de la Déléguée des Etats-Unis
d’Amérique et confirme la nécessité d’établir un systéme
efficace afin de satisfaire aux objectifs poursuivis par la
Convention. A cette fin, il convient de garder une ouverture
d’esprit, c’est-a-dire d’envisager la possibilit¢ de modifier
et d’adapter les lois internes, dans la mesure du possible. I
remarque que cette pratique est familiére aux Etats mem-
bres de la Communauté européenne.

M. Heger revient sur le principe de réciprocité évoqué pré-
cédemment. La réciprocité est une clause utile lorsque sont
constatées des différences trop importantes entre les Etats.
Cependant, il lui semble préférable de privilégier la con-
fiance mutuelle entre les Etats. Aussi convient-il de trouver
les mécanismes qui permettront aux Etats de parvenir a
cette confiance mutuelle.
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Concernant ’article 14 bis, paragraphe 2, alinéa (c), relatif
aux frais et aux exceptions au principe de gratuité de
I’assistance juridique, M. Heger souhaite revenir sur les
propos de la Présidente du Comité de rédaction et en parti-
culier sur les mots « dégolitamment riches » qui, semble-t-
il, ont été utilisés par les interprétes pour traduire en fran-
cais ’une des expressions utilisée par la Présidente du Co-
mité de rédaction. Selon lui, cette expression est inappro-
priée. L’expression latine généralement rattachée a I’argent
est « non olet » qui signifie sans odeur. Il est vrai qu’il est
alors nécessaire de déterminer les critéres permettant de
définir si une personne est riche, comme I’a indiqué la Dé¢-
léguée des Etats-Unis d’Amérique. A cette fin, des données
fiables devront étre utilisées. Or, de telles données sont
d’ores et déja disponibles au sein de 1’Union européenne,
ainsi qu’en Allemagne au niveau mondial.

Néanmoins, M. Heger souhaite commenter I’opinion des
Etats-Unis d’ Amérique sur cette disposition, telle qu’expri-
mée dans le Document préliminaire No 36 (addendum) et
plus particuliérement la phrase : « The imposition of costs is
unnecessary, unworkable, and inherently subject to abuse. »
Selon lui, la question de savoir si cette exception est néces-
saire ou non est d’ordre essentiellement politique. En re-
vanche, il exprime des doutes quant a 1’utilisation du mot
« unworkable » (infaisable), méme s’il convient qu’il n’est
pas question ici de créer des obstacles qui viendraient
alourdir la procédure. Quant a I’expression « subject to
abuse », il pense que tout abus peut étre évité par 1’utili-
sation de données fiables. Il se montre également enclin a
ce qu’une réflexion soit menée afin d’écarter les dangers
liés a I’utilisation de critéres subjectifs. Il remarque que les
commentaires des Etats-Unis d’Amérique ont permis de
fixer des points de départ aux discussions et que cette délé-
gation a fait preuve de compromis. Il est important que
I’ensemble des délégations travaille en ce sens afin d’abou-
tir a un résultat positif, si ce n’est dans un temps record
mondial, au plus tard a la fin de cette Session, le 23 no-
vembre 2007.

25. Mr Hayakawa (Japan) stated that in relation to Arti-
cle 14, the Japanese delegation supported Option 1. He not-
ed that it was essential for the operating framework of the
Convention that free legal assistance be provided for appli-
cations related to maintenance. He noted however the dif-
ferences between States and the internal systems and pro-
cedures that each had and that, unless Option 1 was sup-
ported, it would be difficult to implement a system of free
legal assistance for child support applications.

26. Ms Kulikova (Russian Federation) thanked the Chair
and noted the suggestions made by previous delegations in
a spirit of compromise and efforts to make suggestions that
would suit all States. She observed that no delegation had
spoken against the principle of free legal assistance, and so
the question was more how to implement that principle to
be suitable for everyone. She noted that the Russian Fed-
eration was ready to meet mutually acceptable solutions.

Ms Kulikova noted that, in principle, the Russian Federa-
tion supported Option 1 of Article 14 which was more pref-
erable, although she requested that the options contained
within Article 14 be further developed.

Ms Kulikova observed that there was essentially equal
treatment between similar cases in relation to the provision
of free legal assistance. From this perspective, she also sug-
gested clarifying the notion of legal assistance because the
Russian Federation had problems with its definition under
paragraph (c) of Article 3. She suggested that perhaps a
definition of “free legal assistance” could be developed.

Although she noted that at that time the most important
concerns for the delegation of the Russian Federation were
equal treatment of access to free legal assistance and its
provision, she noted that they could possibly consider a
proposal where costs would be limited to those related to
genetic testing, and that this might be a way forward.

27. M. Voulgaris (Gréce) souhaite indiquer que la déléga-
tion de la Gréce est largement favorable a I’adoption d’un
instrument relatif & la coopération administrative et judi-
ciaire transfrontaliére en faveur du recouvrement des ali-
ments envers les enfants et d’autres membres de la famille.
L’avant-projet de Convention, complété de 1’avant-projet
de Protocole sur la loi applicable, va permettre de renouve-
ler et de mettre a jour le fonctionnement d’anciennes Con-
ventions de La Haye sur la loi applicable ainsi que la Con-
vention de New York du 20 juin 1956 sur le recouvrement
des aliments a l’étranger, tout en tenant compte des besoins
actuels. Il observe que cette méthode de coopération admi-
nistrative et judiciaire sur laquelle repose le projet de Con-
vention a pu déja étre éprouvée au travers de la Convention
de La Haye du 25 octobre 1980 sur les aspects civils de
l’enléevement international d’enfants, de la Convention de
La Haye du 29 mai 1993 sur la protection des enfants et la
coopération en matiére d’adoption internationale, et de la
Convention de La Haye du 19 octobre 1996 concernant la
compétence, la loi applicable, la reconnaissance, [’exécu-
tion et la coopération en matiére de responsabilité paren-
tale et de mesures de protection des enfants.

En effet, il serait peu satisfaisant de déterminer la loi appli-
cable si rien n’était prévu afin d’en assurer la mise en
ceuvre. Aussi est-il nécessaire d’encadrer la reconnaissance
et ’exécution des décisions prises dans un domaine ou les
personnes ne disposent pas toujours des moyens nécessaires
pour agir. C’est pourquoi la coopération administrative et
judiciaire s’est avérée particuliérement efficace dans le
domaine du droit de la famille. Le succés rencontré par les
Conventions Adoption internationale de 1993 et Enléve-
ment d’enfants de 1980 démontre I’immense utilité de cette
méthode de coopération. Bien que la Gréce n’ait pas parti-
cipé a 1’¢élaboration du texte de 1’avant-projet de Conven-
tion, elle salue le travail qui a été accompli par le Comité
de rédaction et propose, si besoin, d’apporter sa contribu-
tion dans la mesure du possible.

28. The Chair of the Drafting Committee noted that she
wished to clarify two matters arising from the intervention
of the Delegate of Germany. Firstly, she noted that with
regard to the comments made by Mr Heger concerning the
phrase “dégoiitamment riches”, she did not believe that she
had said anything indicating that. To the contrary, she indi-
cated that wealth was actually desirable, not disgusting.
Secondly, she clarified that with regard to sub-paragraph (c)
of paragraph 2 of Article 14 bis, she had not stated that this
exception was unworkable, but that it was difficult and
needed to be addressed before it would be workable.

29. Mme Subia Divalos (Equateur) indique que sa délé-
gation soutient la proposition de la Communauté euro-
péenne concernant la deuxiéme option de I’article 14. Ce-
pendant, plusieurs observations ont été exprimées et il con-
vient de les étudier. Il est vrai qu’en pratique, il apparait
que certaines Autorités centrales assistent davantage les
demandeurs que d’autres Autorités. Aussi est-il nécessaire
de parvenir a un traitement égal afin que les étrangers
soient considérés de la méme maniére que les nationaux.

30. Mme Gonzales Cofré (Chili) indique que sa déléga-
tion partage 1’opinion émise par les Délégués de 1’Argen-
tine et du Brésil concernant leur préférence pour la deux-
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iéme option de ’article 14. Les pays du Mercosur ont en
effet atteint un consensus en la matiére, bien qu’ils aient pu
dans un premier temps favoriser la premiere option.

Mme Gonzales Cofré rejoint les propos du Délégué de
I’ Argentine au sujet des critéres subjectifs utilisés aux fins
des exceptions a 1’article 14. L’utilisation de tels critéres
souleve des difficultés car elle conduit a un plus grand
nombre d’exceptions. Or, il ne faut pas perdre de vue la
régle essentielle qu’est la garantie d’un accés effectif aux
procédures.

Concernant I’alinéa (c) du paragraphe 2 de I’article 14 bis,
elle approuve 1’opinion émise par la Déléguée des Etats-
Unis d’Amérique et constate, comme elle, qu’en pratique,
les demandes, adressées aux autorités, émanant de per-
sonnes étant en mesure de payer sont quasiment inexis-
tantes. La Déléguée du Chili indique que ces constatations
sont tirées de leur expérience en vertu de la Convention de
New York. Elle ajoute que le Chili offre gratuitement son
assistance aux demandeurs. Aussi, a la lumiére de ce qui a
été argué par la délégation de la Communauté européenne,
il lui semble que 1’on y perdrait plus que ce que 1’on y
gagne actuellement en insérant une telle regle.

En revanche, la Déléguée du Chili approuve et souligne
I’importance d’un traitement d’ensemble des différents
articles énoncés. Elle félicite le travail du Comité de rédac-
tion pour la définition retenue a ’article 3, paragraphe (c),
bien que le groupe du Mercosur aurait préféré aller encore
plus loin en intégrant les tests génétiques. De méme aurait-
il souhaité un champ d’application plus large. Cependant,
sa délégation est disposée a réfléchir a des solutions créa-
tives en vue d’aboutir a un consensus.

31. M. Cieza (Pérou) réitére la position de sa délégation,
exprimée lors de la derniére réunion de la Commission spé-
ciale en mai 2007, en faveur de la deuxiéme option de 1’ar-
ticle 14.

Plus particuliérement en ce qui concerne I’article 14, para-
graphe 2, alinéa (a), la délégation du Pérou, comme d’au-
tres délégations du Mercosur, a des inquiétudes s’agissant
d’imposer des frais pour un test génétique. Concernant,
I’article 14 bis, paragraphe 2, alinéa (b), M. Cieza exprime
sa réticence a refuser 1’assistance gratuite pour des motifs
nécessitant I’examen du bien-fondé de la demande. Enfin, il
s’exprime en faveur de la suppression de 1’alinéa (c) du
paragraphe 2 de ’article 14 bis.

32. Mr Beaumont (United Kingdom) thanked the Chair
and welcomed her to the chairing position of Commis-
sion I. He acknowledged the comments that had been made
by the Delegate of China and stated that he hoped this Con-
vention could go further than Option 1 of Article 14. He
noted that this was to be a global Convention and that in
cross-border claims for maintenance the costs were signifi-
cant, and so if Option 1 were to be supported and adhered
to, people would be faced with a standard means test in
order to obtain free legal assistance. He noted that these
tests were getting stricter rather than more generous, and so
if delegations were to really do something significant here
and take an approach that invested more money in free
services and access to procedures for international appli-
cants, then the delegations would really need to go beyond
Option 1. Mr Beaumont noted that the unfortunate outcome
of not doing this was that creditors would increasingly rely
on the State to provide financial support rather than debt-
ors. He observed that this required a deeper analysis of
whether one option was actually cheaper than another.

Mr Beaumont believed that in addition to the protection of
children, the protection of the taxpayer should also be a
motivating concern. On this basis, Mr Beaumont stated that
the delegation of the United Kingdom was in favour of
Option 2 of Article 14, although he noted that it required
further development. He asked the States who supported
Option 1 to be bold and consider Option 1 of Article 14 un-
der a deeper analysis. He noted that both political and eco-
nomic arguments existed beneath the surface of Option 2.

33. Mrs Hoang Oanh (Viet Nam) noted that she had con-
sidered the explanation that had been made by the Delegate
of the United Kingdom but that Vietnam remained in fa-
vour of Option 1 of Article 14. Mrs Hoang Oanh believed
that the adoption of Option 1 would be more attractive to a
larger amount of parties and that the inclusion of the excep-
tions within Option 2 went against the priority of providing
free legal assistance to maintenance creditors in circum-
stances where many of these applicants had very limited
resources.

34. M. Sanchez Trejo (El Salvador) rappelle que les tra-
vaux menés par la Commission I ne sont pas ceux d’une
multinationale discutant de transactions financiéres mais
ceux d’un ensemble de délégations rassemblant un grand
nombre de sensibilités humaines dont 1’objectif commun
est le bien-étre des enfants. Or le recouvrement d’aliments
concerne des millions de personnes dans tous les pays du
monde. Certes, I’Etat doit jouer un rdle protecteur a I’égard
des familles éclatées et dans des situations ou les parents
sont responsables vis-a-vis d’enfants. Il semble essentiel
de tenir compte des besoins des enfants. C’est pourquoi,
El Salvador, comme d’autres délégations telles que celle du
Guatemala, est favorable a la deuxieme option de I’arti-
cle 14. Le Délégué d’El Salvador pense que ce qui importe,
a ’avenir, est de pouvoir se montrer digne de ses enfants.

35. The Chair thanked the delegation and stated that
since there was no more general discussion she would close
the meeting for the afternoon. She noted that nearly all del-
egates had expressed their interest in entering negotiations
in order to find a consensus and that a solution lay simply
in the details. She noted that specific discussion on certain
Articles would commence on Thursday 8 November 2007,
and that such discussion would be started by considering
the definition of legal assistance at 9.30 a.m. She stated that
this would be followed by discussion of Articles 8 and 14
and, following the conclusion of such discussion, the agen-
da would be followed.

La séance est levée a 17 h 55.
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Procés-verbal No 2

Minutes No 2

Séance du jeudi 8§ novembre 2007 (matin)

Meeting of Thursday 8 November 2007 (morning)

La séance est ouverte a 9 h 45 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Article 3, paragraphe (c) / Article 3, paragraph (c)

1. The Chair recalled that the previous day there had
been a general discussion on the cost-related Articles of the
revised preliminary draft Convention. She stated that today
the discussion would move on to the separate Articles in
this area that remained outstanding, starting with Article 3,
paragraph (c), the definition of legal assistance. She noted
that the present definition, found in square brackets in the
preliminary draft Convention, was based on a working doc-
ument submitted by the delegations of New Zealand and
Australia during the last Special Commission meeting and
worked on by the Drafting Committee. She recalled that the
proposal had received wide support and she noted that this
definition of legal assistance gives the rationale and aim of
legal assistance and, in the second sentence, provides that
this includes assistance such as legal advice, assistance in
bringing a case before an authority, legal representation and
exemption from costs of proceedings. She stated that these
were examples of legal assistance and the main rule could
be found in the first sentence. She noted that two written
comments had been received from States on this Article
and these could be found in Preliminary Document No 36;
one was from the Mercosur countries and one from Swit-
zerland. She suggested that because the Latin American
proposal was so closely related to the costs of genetic test-
ing and the provision in that regard found in Article 14 bis,
the discussion of that proposal should take place when Ar-
ticles 14 and 14 bis were being discussed. She then asked
the delegation of Switzerland to present their proposal.

2. Ms John (Switzerland) stated that in order to ensure
that the competent authorities could really comply with the
duties set out under the definition of “legal assistance”, the
proposal had shortened the text of the definition. She noted
that it would read as follows: “‘legal assistance’ means the
assistance necessary to enable applicants to assert their
rights and to ensure that applications are effectively dealt
with in the requested State. This includes assistance such as
general information of a legal nature (at least), assistance in
bringing a case before an authority and legal representa-
tion”. She emphasised that the changes were as follows:
first, the term “legal advice” was replaced with the phrase
“general information of a legal nature (at least)”. She stated
that the reasoning for this was that in Switzerland the com-
petent authorities are not in a position to offer legal advice
in the sense that a lawyer could provide to a party. In earli-
er discussions on this issue it was made clear that in other
countries the competent authorities under the preliminary

draft Convention in most cases will be the ones that have
the knowledge about the procedures involved and could
provide this information. She noted that the words “at
least” in parentheses indicate there could be more if this
was possible in the State. She stated that the second change
made was the deletion of the words “know and”, leaving
the sentence stating “to enable applicants to assert their
rights” because they thought this to be sufficient. She noted
that the word “fully” had also been deleted, leaving the
sentence to read “applications are effectively dealt with”.
She stated that the third change was the deletion of the
words “and exemption from costs of proceedings”, because
it was felt that this had more to do with free legal assis-
tance than with legal assistance. She remarked more gener-
ally that clarification was necessary in that here there was a
definition of legal assistance while the text of the prelimi-
nary draft Convention speaks mostly of free legal assis-
tance.

3. Mr Hayakawa (Japan) asked whether the second sen-
tence of Article 3, paragraph (c), containing descriptions of
several types of legal assistance, required that all States
provide all these types of legal assistance, because if so this
could be problematic. He stated that under the legal frame-
work of Japan, there is no exemption from the cost of legal
proceedings but the applicants are given the money to pay
for them. So if this Article obliged the Contracting States to
have exemption from the cost of legal proceedings as a
form of legal assistance, this would be a problem for Japan.

4. Mr Ding (China) stated that he shared the concern
expressed by the delegation of Japan. He stated that it was
the understanding of his delegation that the legal assistance
provided should be that available in each Contracting State.
He noted that the delegation of China had prepared a work-
ing document on this issue which would be available later
in the session and he hoped that it could be further dis-
cussed then.

5. Mr Moraes Soares (Brazil) stated that the proposal
from the Mercosur countries on the costs of genetic testing
was linked to the issue now being discussed. He noted that
while they had agreed to discuss this when Article 14 was
being examined, it seemed that it was relevant to the pre-
sent discussion, such as the difference between legal assis-
tance and free legal assistance. He expressed concern that if
the discussion on the Mercosur proposal was not discussed
until later, these issues would already have been decided
and asked if it was possible to have the discussion about the
proposal from the Mercosur countries now.

6. The Chair stated that her intention was that Article 3,
paragraph (c), would not be finalised by the time the dis-
cussion reached Article 14 bis and so the proposal could be
discussed then in that context.

7. Mr Moraes Soares (Brazil) agreed to this arrange-
ment.

8. Mr Segal (Israel) expressed support for the proposal
of the delegation of Switzerland because usually definitions
are not intended to create obligations on specific matters.
He stated that when there were specific examples provided,
as in the current text, the expression “such as” could be
interpreted as meaning that this should be the least that is
provided in terms of legal assistance. He stated that this
was unnecessary as there were later Articles that contained
specific obligations and that the methods of providing legal
assistance should be left open to the law of each Contract-
ing State, if not specifically set out in a later Article. He
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emphasised that there should be a more flexible definition
of legal assistance.

9. Ms Lenzing (European Community — Commission)
stated that the European Community was happy with the
text as redrafted by the Drafting Committee. She noted that
it was the first sentence that was important, and the general
obligation that legal assistance include all the assistance
necessary to enable applicants to know and assert their
rights and to ensure that applications are fully and effec-
tively dealt with in the requested State. She stated that, as
the Explanatory Report specified, this general definition,
along with the examples specified in the second sentence,
left enough flexibility to Contracting States. She noted that
the Explanatory Report stated clearly that not everything
set out in the second sentence had to be provided in every
circumstance but rather it depended on the organisation, the
system and the context where the specific aspect of the
definition had to be provided. She referred to the objection
of Switzerland that its competent authority would not be
able to provide legal advice but stated that, in her under-
standing, the definition did not oblige the Central Authority
to provide legal advice. She commented that since the defi-
nition had to work with both Article 6 and Article 14 it
gave the Contracting States the flexibility to, for example,
under Article 6, only facilitate the provision of legal assis-
tance by telling the applicant he could consult a particular
lawyer, or by giving general information of a legal nature
and then if specific legal advice that could only be given by
lawyers was necessary, and the applicant qualifies for free
legal assistance under Article 14, the Contracting States
would have to pay for the services of the lawyer. She stated
that in her understanding the definition was flexible to ac-
commodate every system. She responded to the point raised
by the Delegate of Japan concerning the phrase “exemption
from costs of proceedings” and suggested that perhaps it
could be redrafted to include a broader range of situations.
She reiterated that she did not understand the second
sentence of Article 3, paragraph (c), as causing any conflict
with any legal system as it was the first sentence that was
important, the second sentence was illustrative, and that
finally it was the result that mattered, not the form of legal
assistance used to achieve it.

10. Ms Carlson (United States of America) expressed
support for the definition of Article 3, paragraph (c), in its
current form but noted that this did depend on the results of
the discussion on Article 14. She agreed with the Delegate
of the European Community that the second sentence was
merely illustrative. She stated that she read the second sen-
tence as meaning “this includes where necessary or appro-
priate” and felt that this sense was indicated by the use of
the words “such as”. She stated that it was not the case that
all types of legal assistance had to be provided in every
case and she gave the example that the Central Authority
of the United States of America cannot act as a legal rep-
resentative, so if the second sentence of Article 3, para-
graph (c), meant what other delegations feared it might
mean, then it would also be problematic for the United
States. She remarked that the inclusion of the exemption
from the cost of legal proceedings was possibly out of place
here, appearing to relate more to free legal assistance. She
commented in response to the proposal of the delegation of
Switzerland that she thought it served a pedagogical benefit
to keep the words “know” and “fully” in the Article.

11. Ms Nind (New Zealand) expressed support for the
position of the delegations of the European Community and
the United States of America. She stated that she saw the
second sentence as illustrative and not requiring assistance
to be provided in a way that was not known or recognised

in that State. She commented that she was also hesitant
about the inclusion of the exemption of costs of legal pro-
ceedings and would accept a change in that wording to
accommodate people’s concerns.

12. Ms Kulikova (Russian Federation) noted that as far as
the definition of legal assistance was concerned her original
reading of the second sentence of the paragraph was the
same as that of other delegations: that it was something
obligatory. She stated that it would be preferable if it were
seen as an illustrative list, as there are different legal sys-
tems and different types of legal assistance provided in
national legislation and each country would understand
legal assistance in the manner provided for in its own na-
tional legislation. She commented that the Russian Federa-
tion did not have some of the institutions listed in the sec-
ond sentence, or that some of them were understood in a
different way. She noted that in different legal systems the
same term referred to different legal notions. She referred
to the term “legal advice” and recalled that in the previous
Special Commission meetings she had expressed concern
about the extent of what would be covered by it. She sup-
ported the proposal of the delegation of Switzerland to re-
place “legal advice” with “information of a legal nature” as
it was clearer, while “legal advice” was broader and gave
no indications of the limits of the obligation. She stated that
legal assistance should be understood as it is understood
under the national legislation of each State, and requested
that the second sentence be altered to clarify that it is in-
deed illustrative and that not all the forms of legal assis-
tance listed are necessary for each and every State, but that
they are dependent on what types of legal assistance are
available in the State.

13. Ms Doogue (New Zealand) asked whether inserting
the words “may include” in the second sentence would
succeed in clarifying that the sentence was illustrative.

14. Mme Parra Rodriguez (Espagne) souhaite appuyer
I’opinion émise par les délégations de la Fédération de
Russie et de la Nouvelle-Zélande. Elle indique que la délé-
gation de I’Espagne accepte la définition de 1’assistance
juridique proposée a 1’article 3, paragraphe (c), de I’avant-
projet révisé de Convention. Elle estime cependant qu’il
serait préférable de préciser le caractére illustratif des élé-
ments qui y sont énumérés. Elle mentionne que dans la
version espagnole du texte, la liste de ces éléments présente
un caractére plus impératif. Elle propose soit de clarifier la
deuxiéme phrase de cet article qui est susceptible de poser
des problémes d’interprétation, soit de la supprimer.

15. M. Marani (Argentine) indique que la délégation de
I’Argentine partage 1’opinion exprimée dans les interven-
tions précédentes au sujet de 1’article 3, paragraphe (c), en
admettant les éventuels problémes d’interprétation pouvant
étre soulevés par cet article. Bien qu’il reconnaisse cet as-
pect, il souligne que 1’Argentine, pour sa part, interprete
cette phrase comme étant simplement illustrative. Il estime
que la premiére phrase de cet article est la plus importante
parce qu’elle établit une obligation concréte. Il considére la
deuxiéme phrase comme une série d’exemples qui vient
illustrer la premiére phrase. Il conclut en indiquant qu’il
estime important de maintenir les deux parties de cet article
a cause du lien qui les unit.

16. Mr Oliviera Moll (Brazil) stated that the interpreta-
tion of the second sentence as not obligatory was new for
his delegation, as they were not interpreting it in that way.
He noted that the sentence read “includes assistance such
as” rather than “may include”. He stated that the Article did
not exclude other forms but, since those listed were ex-
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pressly mentioned, it seemed to him that they were obliga-
tory. He commented that it would have to be taken into
account that, for example, Article 30, paragraph 2, listing
enforcement measures read “may include” and this would
lead to a different interpretation.

17. Mme Gonzalez Cofré (Chili) fait remarquer qu’elle
partage la méme préoccupation que la délégation du Brésil.
Elle indique que la délégation du Chili a eu I’impression,
lors des discussions du mois de mai, qu’il s’agissait de
normes minimales. Elle partage également I’opinion expri-
mée par la délégation des Etats-Unis d’Amérique sur le fait
que certains Etats auront la possibilité de fournir une meil-
leure assistance que d’autres qui n’en auront pas les
moyens. Elle pose enfin la question de savoir s’il s’agit
bien de standards minimaux ou non.

18. Mr Markus (Switzerland) stated that the definition as
such may not be obligatory but as soon as the word that is
defined is used in an operative provision it becomes man-
datory and obligatory. He gave the example that if in Arti-
cle 14 bis of Option 2 it was stated that the requested State
shall provide free legal assistance this meant that every
element in Article 3, paragraph (c), must be offered by a
State which is bound by this Convention. He stated that this
was also the reason why the delegation of Switzerland
made the proposal and why they had some doubts whether
Switzerland could offer everything that was contained in
the definition. He welcomed the proposal by the Delegate
of New Zealand to include the term “may include” as it
clarified that the second sentence is just an illustration of
what is meant by legal assistance and it would take away
the obligatory nature of every element which is contained
in it. He went on to state that his delegation was persuaded
that there was a problem with the definition of legal assis-
tance and the definition of free legal assistance and found it
more confusing than before. He felt this needed to be clari-
fied. He stated that his delegation would be in favour of
deleting the phrase “and exemption from costs of proceed-
ings” from the second sentence of Article 3, paragraph (c),
as it seemed clear that this was a matter of free legal assis-
tance and not legal assistance as such. He remarked that his
delegation was also concerned by the Explanatory Report
as it departed from the idea that not everything contained in
the definition was obligatory. He referred to paragraph 380
of Preliminary Document No 32 where it states that “[a]
failure to provide legal advice in the first instance may be a
denial of access to justice” and he stated that it was clear
that legal advice, the issue at hand, would, according to the
text of the Explanatory Report, be an extremely important
element. He noted that this increased his delegation’s hesi-
tation about the text of Article 3, paragraph (c).

19. Mr Sello (South Africa) expressed support for the in-
clusion of the words “may include” so as to ensure that the
definition does not sound obligatory.

20. Mr Bavykin (Russian Federation) asked for a clarifi-
cation of the status of the Explanatory Report. He stated
that his question was prompted by the intervention of the
Delegate of Switzerland who read a sentence from the Re-
port that gave a conclusion. He questioned whether all the
explanations given in the Report had to be relied upon as
something given by an upper authority and whether it was
to be regarded as a document that would guide the dele-
gates all the time or whether it was just supplementary ma-
terial to give extra ideas. He asked if it was possible for
delegates to determine for themselves the interpretation of
particular Articles or if the Report had to be relied upon
when there is some doubt in the interpretation of any of the
Articles.

21. The Deputy Secretary General responded that the
Explanatory Report in Preliminary Document No 32 was
certainly not a final Report. He stated that it had been pre-
pared by the co-Rapporteurs to assist debate in this Session
and, particularly, to remind the delegates how the wording
of the existing text of the Convention had been arrived at.
He noted that there would ultimately be a final Report pre-
pared by the co-Rapporteurs following this Session, which
would be finalised according to a procedure that was yet to
be agreed. However, at this stage he thought that the co-
Rapporteurs would share the view that the Explanatory
Report was an aid to understanding the text and a reminder
of how the present wording was reached. He stated that at
this stage the Report was not intended to be authoritative.
He noted that the status of the final Explanatory Report
would, of course, be different.

22. The Chair commented that Working Document No 1
of Commission I containing the proposal by the delegation
of China relating to Article 3, paragraph (c), was now being
distributed and asked the delegation of China to present
their proposal.

23. Mr Ding (China) stated that his delegation proposed a
slight adjustment to Article 3, paragraph (c). He stated that
the aim of the proposal was to make sure that the assistance
referred to was as provided for by the law of the requested
State, and that the list was illustrative only with full respect
being given to the law of the requested State. He noted that
he was in agreement with comments given on the amend-
ment of the original text but would also like to hear com-
ments on their proposal.

24. Ms Cameron (Australia) expressed support for the
existing wording of Article 3, paragraph (c), and the defini-
tion of legal assistance found there. She recalled the words
of the Chair of the Drafting Committee the previous day on
the difficulty of creating a definition of legal assistance.
She stated that the current wording was already a fairly
delicate balance between the overarching obligation in the
first sentence, and the illustration of how that obligation
might be met in the second sentence, and that none of the
proposals that had been made was satisfactory to preserve
that balance. She stated that she did not interpret the second
sentence of the definition as illustrative only, but rather she
interpreted it as meaning that where it was necessary to
meet the obligation imposed by the first sentence to provide
those things in the second sentence, there was an obligation
to provide those things. She noted that the overarching
obligation was to ensure that the applicant can know and
assert their rights and that their applications are fully and
effectively dealt with and if, in a given State, that requires
legal advice, then legal advice needed to be provided. She
commented that her delegation had only had a short time to
look at the proposal of the delegation of China and she
requested explanation of what sort of assistance is provided
in China to ensure an applicant is able to know and assert
their rights that is different to those sorts of assistance that
were included in the Article. She stated that this might go
some way to help find a compromise.

25. Mr McClean (Commonwealth Secretariat) stated that
there was a technical difficulty with the proposal of the
delegation of China. He stated that while the focus was on
the provision of legal assistance by the requested State un-
der Article 14, the Article 3 definition served a wider pur-
pose and he gave the example of Article 21 which con-
tained a reference to a document showing what free legal
assistance was provided in the State of origin. He stated
that legal assistance in that context could not be defined in
relation to the law of the requested State and the definition

11-104 Procés-verbal/Minutes No 2

Procés-verbal/Minutes No 2



of legal assistance had to be relevant for that Article also.
He stated that it was not possible to have the link to the law
of the requested State in Article 3, and if it were necessary
to include it, it would have to be somewhere else.

26. Ms Carlson (United States of America) agreed with
the delegation of Australia that the second sentence was not
obligatory and also not merely illustrative, but was in be-
tween. She noted that the first sentence was obligatory and
it would not be appropriate to change the second sentence
to say that “this may include” because the obligation in the
first sentence to provide whatever assistance may be neces-
sary was a mandatory obligation. She recalled the plea of
the Chair of the Drafting Committee not to change the defi-
nition too much and stated that she felt it would address the
concerns of the delegations that felt the second sentence
could not be interpreted as merely illustrative if the words
“where necessary” were added to the sentence. She stated
that this would retain the balance of the definition and also
not amend the Article too much. She referred to the pro-
posal of the delegation of China and stated that she felt that
the first sentence of their proposal changed the balance.
She noted that the existing Article 3, paragraph (c), con-
tained a mandatory obligation to provide the assistance
necessary and, whether or not the national law currently
provides for such assistance, under this Convention that
assistance must now be provided. She felt that with the
proposal of the delegation of China this would be ambigu-
ous and could be interpreted as saying that legal assistance
meant the assistance that States already have under their
national law that might help the applicant process their
applications. She proposed to retain Article 3, paragraph (c),
as it stood in the draft and to insert in the second sentence,
after the word “includes”, the words “as necessary”.

27. Mr Hellin (Finland) stated that the real obligation is
in the first sentence and it was to give the assistance neces-
sary to enable applicants to know and to assert their rights.
He commented that it was then up to national law to decide
how this objective would be achieved. He stated that the
objective of the delegation of China was already achieved
by the original definition as the decision of how to achieve
the goal was for national law. He agreed with the Delegate
of the United States of America that the second sentence
was not merely illustrative because if legal advice was nec-
essary to fulfil the obligation set out in the first sentence,
then legal advice must be given. He stated that in his view
the second sentence was important and he agreed that the
words “where necessary” or “may include” could be added
but that they would not change the substance very much.

28. Ms Kulikova (Russian Federation) stated that she
thought that the proposal of the delegation of China went in
the right direction because the idea was that every State
should ensure all the measures necessary to enable the full
and effective dealing with the application according to na-
tional law as it would be impossible to provide something
more than can be found in the existing legal system. She
noted that some forms of legal assistance provided in other
States may simply not suit the legal system under the Rus-
sian Federation’s own scheme of legal assistance. She re-
ferred to the second sentence and stated that her delegation
would be interested in developing the proposal suggested
by the Delegate of New Zealand because including “may”
would be a good solution. She stated that “where neces-
sary” would not clarify the situation or indicate whether the
second sentence should be read as being obligatory or not.
She stated that the debate showed that there were different
views on this point among the different delegations, but if
it was indeed an illustrative list then she would agree with
the New Zealand proposal.

29. M. Cieza (Pérou) indique qu’il considére les deux
parties de la définition de 1’assistance juridique comme des
dispositions contraignantes, par conséquent obligatoires. 1l
renvoie a ce sujet au Document préliminaire No 32, para-
graphe 66, et souligne la phrase selon laquelle « [c]es ex-
plications établissent clairement que certains éléments, tels
que le ‘conseil juridique, 1’assistance dans le cadre d’une
affaire portée devant une autorité, la représentation en jus-
tice et 1’exonération des frais de procédure’, seront ou non
compris dans la définition selon les circonstances ».

Il remercie la délégation de la Chine pour la proposition
qu’elle a faite dans le Document de travail No 1, qui tend a
aboutir a un compromis. Il précise que sa préoccupation est
de savoir ce qui arriverait dans le cas ou la loi de I’Etat
requis prévoit une distinction entre les nationaux et les
étrangers. Il indique que le Pérou redoute d’éventuelles
situations ou les étrangers bénéficieraient d’une assistance
moindre par rapport a celle accordée aux nationaux.

30. Ms Ménard (Canada) expressed support for Article 3,
paragraph (c), as currently drafted, subject to changes that
could be made to Article 14. She stated that the second sen-
tence was not just a list of examples and merely illustrative
and should be drafted the way it was at present. She noted
that adding the words “where necessary” could be adequate
for their needs.

31. M. Marani (Argentine) estime qu’il serait judicieux
de réagir a la proposition de la Chine qui, a son avis, abou-
tirait a renoncer a une norme minimale internationale en
matieére d’assistance juridique. Il souhaite qu’il ne soit pas
nécessaire de laisser la décision aux ordres nationaux mais
que la présente assemblée trouve un standard minimum
international. En outre, il considére que la deuxiéme partie
de I’article 3, paragraphe (c), n’est pas uniquement illustra-
tive. Il se rallie sur ce point, a la position de la délégation
des Etats-Unis d’Amérique qui est en faveur de 1’incor-
poration de termes tels que « le cas échéant », « en cas de
nécessité ». Il conclut en indiquant que la délégation de
I’Argentine pourrait accepter une telle modification de la
formulation de cette deuxiéme partie.

32. Mme Mansilla y Mejia (Mexique) indique qu’en ce
qui concerne I’article 3, paragraphe (c), la délégation du
Mexique juge la premiére phrase de la définition de 1’as-
sistance juridique correcte. Ensuite, elle fait observer que la
deuxiéme phrase de cette définition offre les moyens pour
proposer une assistance. Tout en considérant que les moy-
ens proposés sont contraignants, elle précise que la pre-
miére phrase constitue la définition et la seconde, les
moyens auxquels 1’on devrait recourir pour fournir cette
assistance. En guise de conclusion, elle estime que ces deux
parties sont obligatoires et devraient étre maintenues.

33. Mr Markus (Switzerland) stated that he could not
agree with the analysis in the last intervention. He stated
that the second sentence as it was currently formulated
made all the elements found there mandatory. He agreed
with the new analysis given by the United States of Ameri-
ca that the first sentence was a mandatory objective which
had to be followed by every Contracting State of the Con-
vention, while the second sentence had to be amended to
reflect that these were only possible means of achieving
this goal of the first sentence. He referred to the proposal of
the Delegate of the United States of America to insert the
words “as necessary”, and stated that he supported this
proposal and it would satisfy the concerns of his delega-
tion. He added that he preferred the wording of “where
necessary” rather than “as necessary”. He referred to the
proposal of the delegation of China and stated that he was
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hesitant to rely fully on the law of the requested State be-
cause it could result in having the standard of the law of the
requested State only, or there was at least a danger that the
text could be understood in that way, and this was not suf-
ficient. He stated that there should be an autonomous stand-
ard set in the preliminary draft Convention and that this
would be an achievement of great use for creditors in the
future under this Convention.

34. Mr Bonomi (Switzerland) remarked that civil law has
a nice way to express the dilemma which was set out by the
Delegate of the United States of America as to whether the
sentence was obligatory or not. He stated that in Article 3,
paragraph (c), there was an obligation de résultat and not
an obligation de moyens, that there was an obligation to
provide access to justice by legal assistance but not by spe-
cific means.

35. The Chair asked the delegation of Switzerland wheth-
er they would accept the retention of the words “to know”
and “fully” in the first sentence of the Article provided the
words “where necessary” or “as necessary” are added in the
second sentence, as all other States seemed to be in favour
of retaining these words.

36. Mr Markus (Switzerland) apologised for not men-
tioning this and indicated that they would agree to leave
these two expressions in the first sentence.

37. Ms Lenzing (European Community — Commission)
stated that her delegation shared the doubts concerning the
proposal of the delegation of China as they thought it could
be interpreted in a way that would jeopardise the obligation
de résultat that is in the first sentence. She agreed with the
Delegate of Finland that the concern expressed by the dele-
gation of China had been taken into account in the second
sentence. She expressed support for the proposal of the
Delegate of the United States of America and said that the
decision of whether it should be “as necessary” or “where
necessary” could be left for the Drafting Committee, alt-
hough she stated that her delegation preferred “as neces-
sary” because it related more to the extent to which legal
assistance has to be provided and not to the cases in which
legal assistance can be provided.

38. Mr Ding (China) raised the question relating to the
words “where necessary” or “as necessary” of who would
decide what was necessary. He asked whether it would be
the requested State, the applicant or the requesting State.

39. The Chair responded by stating that her understand-
ing was that it would be the authority which received the
application that has to proceed on that basis with the appli-
cation. She noted that this may be the requested Central
Authority or it might be the competent authority of the
requested State. She stated that these are the authorities that
have to decide on the possible methods to achieve the goal
aimed at by the first sentence.

40. Ms Fisher (International Association of Women Judg-
es) noted that her organisation represented many judges in
different countries and took no substantive position on the
issue. She stated, however, that she would request that the
Article use language that could be clearly interpreted. She
commented that part of the problem raised by the second
sentence of Article 3, paragraph (c), had to do with an in-
ternal ambiguity that was disturbing to some of the delega-
tions and that she believed would also be disturbing to the
members of her organisation. Her suggestion was that if the
second sentence was indeed mandatory then the words “as-
sistance such as” should be removed and the words “where

necessary” added so that it read “where necessary legal
advice”.

41. Ms Albuquerque Ferreira (China) stated that the
Representative of the Commonwealth Secretariat had a
point and the proposal in Working Document No 1 had a
small technical fault. She stated that following the discus-
sion she believed there was an obligation of result and that
States would be free to choose the means required to
achieve that result. She stated that if the proposal of adding
“where necessary” or “as necessary” were accepted, the
second sentence would be made more mandatory than it
was now and this would not resolve the problems. She not-
ed that while this Article was just a definition, it had a pur-
pose in relation to other Articles.

42. Mr Moraes Soares (Brazil) indicated his support for
the inclusion of “where necessary” or “as necessary”. He
stated that it was not merely an illustrative list or an obliga-
tory list and that this could be a solution to these issues, but
was without prejudice to the cost of genetic testing.

43. Mr Beaumont (United Kingdom) asked the other del-
egations whether any of the specific things mentioned
would in all circumstances be objectionable. He stated that
if the particular form of legal assistance could be found in
some instances then the wording “where necessary” would
be sufficient to deal with their fears. He noted that if the
method was objectionable in all cases, there would be a
need to change it.

44. Ms Fisher (International Association of Women Judg-
es) stated that she did not quite agree. She thought that
even if some of the methods in the second sentence were
always objectionable, but it was not necessary to provide
them in order to comply with the obligation in the first
sentence, and the State could find some other way to com-
ply, then “as necessary” would give rise to no problems.

45. Mr Ding (China) stated that he was concerned that
this list of means would impose mandatory obligations on
the State because in China there were also other dispute
resolution methods and he did not think it was a good idea
to specify the means a State had to use as it should be left
to the domestic law of that State. He stated that his com-
ment was important for some States where some of the
means are not available or are subject to limitations. We
should not try to amend the law of those States to introduce
something that is not known there. He suggested deleting
the list.

46. Ms Kulikova (Russian Federation) stated that she
wanted to respond to the question raised by the United
Kingdom and hoped that this would assist the Drafting
Committee and help them to understand. She stated that it
was not just the question of what particular type of exam-
ples were included that are unacceptable but that there was
another question. She stated that there were different un-
derstandings of the terms set down here. She explained that
the interpretations of the phrases under national legislations
may be different and the actions to be taken would be dif-
ferent. She gave the example that it was difficult to use the
system of legal representation in Russia in the way it is
used in the United Kingdom. She stated that the notion of
legal advice was also difficult. She wanted to emphasise
that this was an illustrative list and she supported the pro-
posal of China that the methods should be understood in the
way that they are understood in national legislation.

47. The Chair concluded that there was agreement about
the content of the first sentence and that it was an obliga-
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tion in so far as a definition could be an obligation. She had
heard agreement for that point so she suggested the deletion
of square brackets around the first sentence. She stated that
the second sentence was to remain in square brackets but
that a large majority of States agreed that it outlined the
possible means to achieve the goal defined in the first sen-
tence and to further emphasise this the proposal was made,
supported by the majority, to include “where necessary” or
“as necessary”. She requested that the Drafting Committee
make the modifications that they would find appropriate to
clarify the second sentence as the means by which the aim
of the first sentence could be achieved.

48. Ms Kulnikova (Russian Federation) stated that she
could accept the words “as necessary” or “where neces-
sary” if there was a clear understanding that the second
sentence was an illustrative list and not an obligatory re-
quirement. If there was no such general understanding, then
it would be useful to look for wording to make it clear.

49. The Chair stated that it appeared that the strong feel-
ing among the delegations was that the obligation was to
achieve the goal in the first sentence and that it could be
done in whatever way was thought suitable, but it was nec-
essary to achieve that goal and the methods listed could be
used in that regard. She reiterated that the second sentence
would remain in square brackets for the moment.

Article 8

50. The Chair recalled that there was agreement that the
Central Authorities would provide their services free of
charge. She noted that there was only one exception, found
in Article 8, paragraph 2, which provided that Central Au-
thorities may not impose any charge on an applicant for the
provision of their services under the preliminary draft Con-
vention save for exceptional costs or expenses arising from
a request for a specific measure under Article 7. She asked
the delegation of the United States of America to introduce
their written comments on this provision.

51. Ms Carlson (United States of America) stated that the
proposal of the United States of America could be found
at section III of the addendum to Preliminary Document
No 36. She expressed support for Article 8, paragraph 1,
and she noted that the comments of her delegation related
to Article 8, paragraph 2. She stated that her delegation
supported that Central Authorities should not charge an
applicant for the services they provided, so long as Arti-
cle 14 provided that legal assistance is to be provided free
of charge to applicants. She commented that if Article 14
should allow charges for legal assistance when that legal
assistance is not provided by the Central Authority, then
this preliminary draft Convention would be a step back-
wards and it would be an invitation for disparate treatment.
She recalled her submission the previous day that it would
require a major change to this Article if Article 14 did not
provide for cost-free services for applicants in child support
cases. She reiterated that she was not advocating any such
change to Article 8, but rather making the point that in or-
der for the Convention to succeed, Articles 8 and 14 must
together assure that a child support applicant receives all
services free of charge, regardless of whether the service
was legal assistance or something else, and regardless of
who provided the service. She stated that the first part of
paragraph 2 of Article 8 presupposes that in Article 14, if
some other person or body provided the services, there
would be no charge to the applicant.

Ms Carlson stated that her delegation’s second comment
was that Article 8, paragraph 2, should be ended after the

words “their services” and the rest of the sentence should
be deleted. She noted that Article 8, paragraph 2, allowed
the imposition of exceptional costs arising from requests
under Article 7. She stated that it was unnecessary to have
a special rule for Article 7 and to treat costs incurred under
that Article differently from other special costs. She noted
that anything that the Central Authority would be required
to do under Article 7 would be connected with Article 6,
paragraph 2, and that this latter paragraph was very flexibly
drafted so that all obligations were flexible. She stated that
the difference with Article 7 was that it involved requests
made when there is not already a request pending in the
requested State, and there was no reason why there should
be any extraordinary rule for special costs here. She re-
ferred to Article 7, paragraph 1, where the Central Authori-
ty has to take appropriate measures, and noted that it was
for the requested Central Authority to decide what the ap-
propriate specific measures would be. She referred to Arti-
cle 7, paragraph 2, and noted that it also read “may” and
contained no mandatory obligation. She concluded that the
Central Authority retained a large amount of discretion.
She further remarked that if this part of the Article were not
deleted, there should be some amendment as the words “ex-
ceptional costs” were ambiguous. She stated that this was
because, although it appeared that it should be read as re-
ferring to costs incurred under Article 7, it could also be
read as referring to any exceptional expenses incurred, with
the words “specific costs” alone referring to those incurred
under Article 7.

52. The Chair noted that there was another written com-
ment from the delegation of Switzerland and asked that del-
egation to introduce it.

53. Mr Markus (Switzerland) noted that his delegation’s
comment in Preliminary Document No 36 related to the
situations in which exceptional costs or expenses can arise.
He proposed that the requesting authority should be noti-
fied of the costs prior to a service being provided and that
the requesting authority should be requested to guarantee
payment of these costs. He remarked that it can often be
quite problematic to obtain reimbursement of costs after
having delivered the service. He proposed the insertion of
the amendment proposed in Preliminary Document No 36.
He responded to the proposal of the Delegate of the United
States of America by commenting that he was under the
impression that Article 7 should remain an exception and
the specific measures provided there should not have to be
necessary. He noted that in the normal case the application
was filed with the requesting authority and this allowed the
requesting authority to be fully informed and to process the
case in the normal way. He stated that the Article 7 excep-
tional requests are not used in many cases but could trigger
costs, which are considerable, even though it is possible
that the result will be that there is no request made under
the application. Mr Markus stated that he was thinking of
specific measures which ask for or need the support of ex-
ternal authorities or institutions and gave the example of
seeking the debtor or details of the debtor’s financial situa-
tion. He stated that research sometimes cannot be done by
the Central Authority but has to be carried out with the
support of other institutions and cannot be done for free. He
proposed maintaining Article 8, paragraph 2, as currently
drafted.

54. Ms Lenzing (European Community — Commission)
stated that the European Community supported Article 8,
paragraph 2, as currently drafted. She recalled that she had
noted yesterday the link between Article 8, paragraph 2,
and Article 14 and that she understood that Article 8, para-
graph 2, could not be finalised until the final solution for
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Article 14 was agreed. She stated that while she supported
the compromise reached on Article 7, it was important for
some States to counterbalance the requirement of extra co-
operation with the possibility of imposing charges and it
was undesirable to reopen the compromise that had been
reached in that regard. She agreed that the text was ambig-
uous, noting that while it could be interpreted as the Dele-
gate of the United States of America suggested, with both
“exceptional costs” and “expenses arising from a request
for a specific measure” relating to actions taken under Arti-
cle 7, it could also be interpreted that only the second as-
pect related to Article 7 and that it was possible to charge
for exceptional costs more generally. She requested a clari-
fication in the draft to make it clear that it was not possible
to charge for exceptional costs generally, but only those in
relation to Article 7. She referred to the proposal by the
delegation of Switzerland stating that while she would have
to reflect on it, the requirement of notification seemed to be
a sensible addition. She stated that as regards the guarantee
of payment, further reflection would be necessary.

55. M. Marani (Argentine) annonce que les délégations
de I’ Argentine, du Brésil, du Chili, de I’Equateur, du Mex-
ique et du Pérou ont fait une proposition au sujet de ’ar-
ticle 8 dans le Document de travail No 4.

Il souhaite premiérement remercier la délégation des Etats-
Unis d’Amérique qui a présenté les arguments pertinents
visant a supprimer la deuxiéme partie du paragraphe 2 de
I’article 8.

Il souligne la préoccupation des pays d’Amérique latine
susmentionnés, qui se situe au niveau du caractére excep-
tionnel des situations pouvant découler de 1’article 7. Tou-
jours par rapport a ce dernier article, ces délégations soule-
vent une deuxiéme préoccupation quant aux charges pesant
exclusivement sur les Autorités centrales.

Sur ce dernier point, il fait remarquer que cette préoccupa-
tion serait éventuellement résolue en fonction du résultat
des débats pour ’article 14.

En ce qui concerne la proposition de la Suisse, il précise
qu’il ne parle qu’au nom de I’Argentine, seule, parce que
toutes les délégations des Etats d’ Amérique latine n’ont pas
encore eu le temps de I’examiner ensemble. Mais il estime
que si la demande qu’ils ont formulée n’aboutit pas, la no-
tion de garanties du demandeur pourrait constituer un pro-
bléme pour 1’ Argentine.

56. Mr Segal (Isracl) expressed support for the position
of the European Community regarding Article 7. He stated
that he also understood it as a compromise. He noted that
Israel did not have a system of locating debtors and that
obtaining information raised issues of privacy and may
need a court order, which can lead to quite burdensome ob-
ligations when there is no request pending. He stated that
the requested State should have the possibility of imposing
costs, especially as there may be no application made under
the preliminary draft Convention following the delivery of
these services. He referred to the point raised by the Dele-
gate of the United States of America that costs could be
incurred if they are provided by other bodies and stated that
this was already covered by Article 6, paragraph 3, which
provided that those functions of the Central Authority could
be done by other authorities in that State. He stated that this
meant that if the Central Authority should give legal aid,
this will be covered and there was no need for further clari-
fication of this in Article 8, paragraph 2.

57. Ms Cameron (Australia) responded to the delegations
of the United States of America and Argentina on the issue
of exceptional costs and expressed some sympathy to the
logic expressed by the Delegate of the United States of
America in her intervention on the matter. She stated, how-
ever, that it might also be looked at a different way. She
noted that the Delegate of the United States of America had
expressed the opinion that because providing the service
would be at the discretion of the Central Authority, if that
authority were not able to afford to provide a service with-
out imposing a charge, then it would not have to provide
that service. She stated that it might alternatively be seen
that Article 8, paragraph 2, allowed the Central Authority
to provide a service that it might otherwise be unable to
provide due to the costs, and deleting the second part of the
paragraph would mean that requests for those services
would always be refused. She noted that there were unre-
solved issues as regards Article 7 which would remain that
way until the Article itself was discussed. She referred to
the proposal of the delegation of Switzerland and asked
whether the words were to be inserted into the preliminary
draft Convention or the Explanatory Report. She stated that
her delegation would be sympathetic to the inclusion of
notification but would prefer the guarantee aspect to be
drafted more clearly as it may be that neither State involved
wished to proceed on that basis. She went on to express a
different concern, that Article 8, paragraph 2, would not
protect the applicant from administrative costs. She noted
that a number of States had spoken of the relationship be-
tween Articles 8 and 14, but there was no question of ad-
ministrative costs, as opposed to legal costs, being included
under Article 14 so that was a separate issue. She stated
that Article 8 seemed to set out an arbitrary basis on which
to decide which services should incur costs, as it appeared
that if they are provided by the Central Authority itself,
then there will be no charge, but if supplied by an external
agency then there could be costs. She noted that this would
give the internal organisation of the relevant bodies more
significance than they should have. She remarked that if the
applicant could be charged for enforcement services then
the aim of the Convention would be undermined.

58. Ms Kulikova (Russian Federation) recalled the long
debates concerning the package of Articles 6, 7 and 8 and
although her delegation was one of those which spoke of
free of charge co-operation between Central Authorities,
they were satisfied with Articles 7 and 8 as they now stood,
and the balance that had been struck, but noted that it
would be problematic for them if it were to go further and
impose more charges on the co-operation between Central
Authorities. She noted that the provisions of Article 6, in
particular those in Article 6, paragraph 2, were drafted in a
soft manner and they created no strict obligations, which
was another part of the package as far as she could recall.
She said that bearing in mind the flexibility of Article 6 she
was satisfied with the compromise found in Articles 7 and 8.

59. Mr Markus (Switzerland) referred to the questions
asked by the Delegate of Australia and stated that the pro-
posal of the delegation of Switzerland would be an amend-
ment of the text of Article 8, paragraph 2, to add an addi-
tional phrase. He also noted that there seemed to be some
support regarding the proposal on notification, although
there was some reticence with respect to the proposal re-
garding guarantee of payments. He clarified that he was not
referring to an instrument of guarantee but rather to a mere
declaration by the requesting authority that they would
undertake to pay the costs, maybe in an e-mail or letter. He
hoped that this would facilitate possible consensus on this
second point.
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60. The Chair concluded that the proposal of the dele-
gation of the United States of America and the Latin Amer-
ican States to delete the second part of Article 8, para-
graph 2, did not get the support of the majority of States
and she referred to the intervention of the Delegate of Aus-
tralia that the risk of not providing the possibility to ask for
reimbursement of exceptional costs was that an applicant
would not be able to receive the specific assistance request-
ed. She noted that there were no objections to the proposal
of notification in advance and she requested that the Draft-
ing Committee make the necessary amendment to Article 8§,
paragraph 2. She referred to the issue of a guarantee and
suggested that perhaps it should not be in the text of the
Convention, but rather in the Explanatory Report to show
that such a possibility exists. She also requested that the
Drafting Committee examine as a drafting matter the words
“costs or expenses” to see whether one of these aspects
could be deleted.

61. Mr Markus (Switzerland) expressed his agreement
with the conclusions of the Chair.

Article 14

62. The Chair recalled that the general discussion of the
previous day had concentrated on Article 14 and the two
available options. She noted that there had been a consider-
able majority of States in favour of Option 2 but that there
were also States in favour of Option 1, and she stated that
on this basis the discussion would focus in more detail on
Option 2. She noted that Working Document No 5 had just
been distributed and asked one of the proposing delegations
to introduce it.

63. Mr Ding (China) noted that his delegation was trying
to make progress and find compromises and that is why the
delegation of China had come up with this new proposal.
He was of the opinion that there was no justification for
distinguishing between applicants making direct applica-
tions and those making applications under Chapter III. He
stated that the idea was to ensure that foreign applicants
enjoy the same treatment as domestic applicants and that
the most favourable legal assistance provided for by the
law of the requested State would also be available to for-
eign applicants in child support cases. He stated that the
declaration mechanism set out in paragraphs 6 and 7 of his
delegation’s proposal would allow States with a similar
level of economic development to provide free legal assis-
tance on the basis of reciprocity and a State with the re-
sources and capability available may also dispense with the
means test. He commented that this should provide suffi-
cient flexibility for States that are willing to go further
without denying other States the benefits of the Convention
because of the overwhelming financial burden involved. He
stated that when those States reached a sufficient level of
economic development or had reformed their legal aid sys-
tem they could, at that later stage, make a declaration to
extend the free legal assistance provided. He stated that he
considered this proposal to be a compromise and that it
would be more acceptable to a wider range of States. He
noted that it was important that the Convention not exclude
the majority of States and also that it be understood that if
States were excluded they could become havens for those
wishing to avoid maintenance obligations.

64. The Chair noted that delegates may need more time
to examine this proposal but that the issues involved would
be revisited several times. She suggested moving the dis-
cussion to Articles 14 and 14 bis of Option 2. She noted
that in Article 14 bis, paragraph 2, there were three possible
exceptions from free legal assistance with regard to appli-

cations for maintenance for children. She recalled that it
had been agreed that applications for recognition and en-
forcement would be free of charge for all child applicants,
so these exceptions only related to the establishment of
maintenance obligations. She referred to the proposal found
in Working Document No 4 concerning the costs of genetic
testing and asked that a representative of Mercosur intro-
duce the proposal.

65. Mr Moraes Soares (Brazil) noted that this was a pro-
posal from the delegations of Argentina, Brazil, Chile, Ec-
uador, Mexico, Peru, the Dominican Republic, Guatemala
and El Salvador. He stated that the intention was to include
an exemption for the costs of genetic testing when this test-
ing is necessary in order to establish a maintenance de-
cision in the requested State. He stated that in order to
achieve this he proposed changing the definition of legal
assistance to include exemptions of these costs and remov-
ing the exception from Article 14. He referred to the gen-
eral rule of Article 14 bis to provide free legal assistance in
child support applications and the exceptions found in Arti-
cle 14 bis, paragraph 2, and he stated that he would like all
the exceptions to be reconsidered. He stated that the basis
for the general rule of free legal assistance for child support
applications was a presumption of a lack of resources of
those involved in maintenance applications and this was
discussed in the Explanatory Report (paras 370 ef seq.). He
stated that while this was considered by the Drafting Com-
mittee when drafting Article 14 bis, it was not considered
when drafting Article 14 bis, paragraph 2, sub-paragraph (a).
He noted that if a child does not need to request an estab-
lishment of parentage then he or she will have entirely free
legal assistance, but if the child did need to have his or her
parentage established, then he or she will be charged for the
genetic test. He stated that this would result in lesser pro-
tection for children who do not know their parents. He not-
ed that the proposal also referred to Article 3, paragraph (c),
and included an exemption from the costs of genetic test-
ing in that Article. He then referred to Article 14 bis, para-
graph 2, sub-paragraph (b), and stated that it should also be
deleted because as drafted it provided for a re-examination
of the merits by the requested State. He stated that it was
unclear and, at best, a subjective provision that could be
used in an incorrect manner.

66. The Chair asked that the discussion be restricted to
issues relating to genetic testing.

67. Mr Moraes Soares (Brazil) stated that he would re-
turn later to these other issues.

68. Mr Oliviera Moll (Brazil) noted that there was a mis-
take in Working Document No 4. He referred to the pro-
posal for Article 14, paragraph 5, and stated that the words
“brought by the creditor” should be deleted.

69. Mr Hellner (Sweden) stated that as regards the costs
of genetic testing, it was perhaps a comfort to note that the
need for genetic testing was not very common in practice.
He noted that in Sweden there were currently about 20,000
pending cases on maintenance but that there are only two or
three requests for genetic testing every year. He also com-
mented that while the cost of such testing was high at the
moment, it was decreasing and there was good reason to
believe that the costs would be negligible by the time that
the Convention came into force. He stated that it was likely
that it would not be an important question in the future.

70. Ms Lenzing (European Community — Commission)
stated that she was sorry to say that the European Commu-
nity was not yet in a position to delete this provision. She
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noted that the only things that could be said to comfort the
delegations of the Latin American States were the points
made by the Delegate of Sweden, and also that if the appli-
cant qualified for legal assistance under a means test as in
Article 14 ter, the laws of most countries would include the
cost of genetic testing in this assistance.

71. Ms Nind (New Zealand) stated that her delegation
was also not yet ready to see the deletion of this exception,
although she did understand that the costs would decrease
over time. She remarked that in New Zealand there was not
much competition for the provision of these services and so
the cost was still very high. She stated that if they did
reduce in the future, it was probable that the State could
absorb it, but they were not ready to do so now. She also
commented that she was not sure that moving genetic test-
ing into the definition of legal assistance was conceptually
correct.

72. Mr Markus (Switzerland) stated that his delegation
was also not ready to delete Article 14 bis, paragraph 2,
sub-paragraph (a). He noted that the issue depended on
whether the request for genetic testing was made in the
course of a judicial proceeding in the requested State. He
noted that if it was so made then the request would be
treated as a request for judicial assistance under the Hague
Convention of 18 March 1970 on the Taking of Evidence
Abroad in Civil or Commercial Matters or, for States who
did not ratify that Convention, under the Hague Convention
of 1 March 1954 on civil procedure and would be a request
of judicial assistance and for the obtaining of evidence. He
stated that these Conventions foresaw their own rules for
the costs of such measures, and in principle under the 1970
Evidence Convention, it would be carried out free of
charge. He stated that if the request was made outside pro-
ceedings then this was more problematic, as there was no
framework that would exempt the applicant from the cost,
because it would not fall under prior Conventions and
would have to go through the Central Authority, which
would have to seek assistance from medical institutions and
the cost of this would be too much of a burden for the Cen-
tral Authority.

73. M. Sanchez Trejo (El Salvador) fait observer que la
beauté d’une assemblée réside dans la vision que peut ap-
porter chaque pays. Il indique que son pays a signé une
Convention bilatérale en matiére d’aliments avec les Etats-
Unis d’Amérique.

Il mentionne que 1’'un des motifs ayant sous-tendu cet ac-
cord était la recherche de preuves ADN, et indique que des
accords ont été signés en matiére de gratuité de ces ser-
vices.

Il indique que les négociations de ces textes ont duré trois
ans et que ce fut la premiére Convention ratifiée unanime-
ment par le Congres d’El Salvador.

Il estime que dans la pratique, la notion de coflits pose de
nombreuses difficultés.

Il propose de respecter la position de I’Amérique latine et
tenir compte des besoins et des nécessités des autres pays.

74. Mme Parra Rodriguez (Espagne) indique que le but
de son intervention est de marquer son accord avec la pro-
position de la délégation de la Communauté européenne.
Elle estime qu’il ne serait pas approprié d’éliminer 1’ali-
néa (a) du paragraphe 2 de I’article 14 bis.

Elle fait observer qu’actuellement en Espagne, les preuves
génétiques sont a la charge des parties, c’est-a-dire les res-
sortissants espagnols.

Elle considére que 1’idée d’éliminer ce paragraphe serait
discriminatoire pour les ressortissants d’Espagne.

En guise de conclusion, Mme Parra Rodriguez mentionne
qu’elle n’entrevoit pas la possibilité d’éliminer cette partie
du texte.

75. Mme Gonzalez Cofré (Chili) indique qu’elle saisit
cette occasion pour faire part des raisons avancées par les
délégations des pays d’Amérique latine. Elle mentionne
que contrairement a la Suisse, 1’établissement de la paterni-
té est un facteur trés important. Elle souligne que si I’on ne
garantit pas la gratuité des preuves génétiques, I’acces aux
aliments sera difficile en Amérique latine.

Elle indique que si ce cofit ne constitue pas un probleme en
Europe, la situation est différente en Amérique latine. Elle
indique également que beaucoup d’enfants risquent de ne
pas avoir acceés aux aliments auxquels ils ont droit sans ces
preuves.

Quant a l’intervention de la délégation de 1’Espagne, au
sujet du traitement discriminatoire, elle fait observer que la
délégation de la Communauté européenne a mentionné lors
de la derniére séance que des critéres distincts devraient
étre appliqués lorsque les circonstances sont différentes, ce
qui permettrait ainsi d’éviter toute discrimination.

76. The Chair noted that the delegations of the United
States of America, Peru and Israel were still waiting to
make interventions and that they would be heard after the
lunch break.

The meeting was closed at 1.05 p.m.
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Procés-verbal No 3

Minutes No 3

Séance du jeudi 8§ novembre 2007 (aprés-midi)

Meeting of Thursday 8 November 2007 (afternoon)

The meeting was opened at 2.58 p.m. with Ms Kurucz
(Hungary) in the chair, and Ms Degeling (Permanent Bu-
reau) and Mrs Borras (Spain) as co-Rapporteurs.

Article 14 bis, paragraphe 2, alinéa (a) — Coiit des tests
génétiques / Article 14 bis, paragraph 2, sub-paragraph (a) —
Costs of genetic testing

1. The Chair invited the delegates to resume the dis-
cussion regarding the exception of genetic testing in Arti-
cle 14 bis, paragraph 2, sub-paragraph (a). She noted that
the list of speakers included the delegations of the United
States of America, Peru and Israel. She invited the delega-
tion of the United States of America to take the floor.

2. Ms Carlson (United States of America) emphasised
that, in principle, her delegation completely supported the
proposal of the Latin American States in Working Docu-
ment No 4. She noted that in some countries the cost of
genetic testing was so prohibitive as to constitute a denial
of access to justice. She recalled that, as stated by the Del-
egate of El Salvador during the morning meeting, the bi-
lateral treaty between the United States of America and
El Salvador provides that the requested State shall bear the
cost of genetic testing. This practice is reflected in other
bilateral treaties that the Government of the United States
of America has ratified or is in the process of finalising,
including those with Costa Rica, Brazil and most of the
Canadian provinces and territories.

With reference to the earlier intervention of the Delegate of
Sweden, she stated that it was not the experience of her
delegation that genetic tests are rare. Rather, she was of the
view that genetic tests are required quite frequently. Never-
theless, she agreed with the observation of the Delegate of
Sweden that the cost of genetic testing would fall over time
and become less significant than at present.

On that note she informed the delegates of costs of genetic
testing in the United States of America. She stated that to
test both parents and a child costs approximately 150 Unit-
ed States dollars at present. She expressed the view that the
reduction in costs was due to increased volume of tests and
technological advances. She also indicated that the relaxa-
tion of court procedures for admitting genetic evidence has
eliminated the added cost of expert evidence on the scien-
tific value of DNA evidence. Ms Carlson maintained that
costs would also fall in other States when developments
similar to those pertaining to her own country’s experience
occur elsewhere. However, she added that in some Latin
American States, the current cost was in excess of 150 Unit-
ed States dollars.

She concluded that, in principle, her delegation hoped that
the proposal of the Latin American States would be en-
dorsed. Nevertheless, she recalled that the delegation of the
European Community had expressed hesitation to compro-
mise on its position regarding this particular provision. She
stated that, if necessary, her delegation could accept either
position.

3. M. Cieza (Pérou) prend en considération les commen-
taires formulés par le Délégué de la Suede sur la réalité de
I’application de la disposition et sur le colt économique
d’un test génétique. La plupart des demandes d’aliments
s’effectue avant tout depuis les pays a moyens limités vers
les pays développés, soit en premier lieu 1’Espagne puis
I’Italie et ensuite d’autres pays d’Amérique latine.

L’argument de la délégation de la Suede semble étre que
les colits vont progressivement diminuer dans les 30, 40 ou
50 prochaines années, et que les procédures sont de plus en
plus simplifiées. Ces coflits pourraient étre considérés par
les pays développés comme peu importants. En revanche, il
en ira différemment lorsque les pays, par exemple d’Amé-
rique latine, recevrons des demandes. En effet, comme I’a
indiqué le Délégué de la Suéde, chaque Etat doit prendre
ses responsabilités.

Le Délégué du Pérou souhaite aussi réagir aux remarques
de la délégation de 1I’Espagne relative a la discrimination.
Au Pérou, en cas d’assistance judiciaire, il revient a 1’auto-
rit¢ compétente de supporter les cofits économiques d’une
demande de test génétique. En ce qui concerne 1’Etat du
Pérou, il en résulterait aussi une discrimination a 1’égard de
I’Etat en quelque sorte. Le Délégué du Pérou ne pense pas
que cela soit acceptable dans le cadre du traité proposé. Par
conséquent, la délégation du Pérou soutient la position de
la délégation de 1’Argentine et de la délégation du Brésil,
c’est-a-dire que le coflit des tests génétiques ne doit pas étre
pris en compte.

4. Mr Segal (Israel) expressed his support for the pro-
posal of the Latin American States. He drew the delegates’
attention to the scope of Article 14 bis. He emphasised that
this Article related only to free legal assistance to creditors
since the square brackets surrounding the words “by a cred-
itor” in paragraph 1 of that Article had been removed. He
observed that in an application for recognition and en-
forcement the debtor would be the party that would request
a genetic test. In that case there would be no need for legal
assistance under this Article and normal procedures would

apply.

On the matter of costs, the Delegate of Israel stated that
international applications for establishment of maintenance
obligations rarely require genetic testing. He added that if
the defendant were to request a genetic test in these cir-
cumstances and the cost of testing was prohibitive to the
debtor, the defendant would thereby likely win the case
because the better proof would be successful. This would
amount to a denial of maintenance to the creditor.

He expressed the hope that Article 14 would be discussed
generally at a later stage in proceedings. He stated that at
this juncture he wished to emphasise that a denial of genet-
ic testing could also amount to a denial of parental contact.
He emphasised that the financial issues were part of a big-
ger issue of a family relationship between the child and his
or her putative parent. He insisted that the denial of assis-
tance for genetic testing could allow parents to deny chil-
dren contact by moving to a jurisdiction in which genetic
testing is not provided for free. He concluded that in Israel
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the importance of family life is part of the rationale for the
provision of free genetic testing.

5. The Chair concluded that the proposal in Working
Document No 4 to delete Article 14 bis, paragraph 2, and to
add genetic testing to the definition of legal assistance
in Article 3, paragraph (c), had received some support, but
that it had not received considerable support. She therefore
proposed to keep the text of the said Articles in their cur-
rent form.

Article 14 bis, paragraphe 2, alinéa (b) — Demandes mani-
festement mal fondées / Article 14 bis, paragraph 2, sub-
paragraph (b) — Manifestly unfounded applications

6. The Chair invited the delegates to discuss the second
exception in Article 14 bis, namely, the possibility to refuse
legal assistance in manifestly unfounded applications for
the establishment or modification of a maintenance deci-
sion, or an appeal thereon. She invited the delegation of
Brazil to explain the proposal of the Latin American States
in Working Document No 4.

7. Mr Moraes Soares (Brazil) explained that the Latin
American States would like to delete the provision that
would permit Central Authorities to analyse the merits of
requests. He noted that most Central Authorities do not
have the means to perform this task and that the provision
could be used abusively. He was of the view that Article 14
bis, paragraph 2, sub-paragraph (b), would empower Cen-
tral Authorities to refuse requests before the matter had
been considered in a judicial forum. He opined that this
could amount to a denial of access to justice and that the
potential for abuse militated in favour of the deletion of
this sub-paragraph.

8. Ms Lenzing (European Community — Commission)
suggested that the objection to this provision might stem
from a misunderstanding of its meaning. She stated that the
rationale for denying legal aid in manifestly unfounded
cases was the importance of saving public funds; the con-
cerns that the provision would be abused would not arise
because the “manifestly unfounded” test was a benchmark
that provided very limited discretion. She cited examples of
manifestly unfounded claims. These could include matters
that are not within the scope of the Convention, and cases
where the debtor was deceased or otherwise permanently
unable to pay due to a disability. She noted that the EC Di-
rective on access to justice and legal aid (Council Directive
2002/8/EC of 27 January 2003) includes a similar excep-
tion and that no problems had been reported regarding its
application.

9. Mme Gonzalez Cofré (Chili) remercie la Présidente
et souhaite revenir sur ce qui vient d’étre dit par la déléga-
tion du Brésil.

La Déléguée du Chili indique qu’il n’y a pas les précisions
nécessaires sur le critére pour rejeter la demande. Le terme
« unfounded » est présent. Par conséquent, et a la diffé-
rence de la délégation de la Communauté européenne, la
Déléguée du Chili considére que refuser 1’assistance juri-
dique a ce stade consiste a nier I’acces effectif a la procé-
dure. En effet, les termes « manifestement mal fondée »
sont susceptibles d’entrainer des abus.

La Déléguée du Chili précise que les délégations des pays
d’Amérique latine s’inquiétent du fait que 1’assistance juri-
dique gratuite puisse étre refusée, car ce refus consisterait a
nier un droit.

10. Mr Beaumont (United Kingdom) explained that the
text of Article 14 bis, paragraph 2, of the preliminary draft
Convention referred to States, not Central Authorities. Ac-
cordingly, States may decide which organ, a Central Au-
thority or otherwise, would be empowered to decide wheth-
er or not to provide free legal assistance.

He noted that manifestly unfounded cases would not be
heard in court, save through the use of private funds. He
emphasised that the denial of assistance would be justified
because the application had literally no chance of success.
The competent State body would decide whether or not that
threshold had been met. He added that this is normal in any
system that contemplates restrictions to free legal assis-
tance.

The Delegate of the United Kingdom then highlighted the
fact that the present text of the preliminary draft Conven-
tion contains a very strict test, which was not the case in
other options that had been considered previously. He reit-
erated that a “manifestly unfounded” case is one that has
absolutely no chance of success, and that would therefore
be a waste of public funds. He concluded that the United
Kingdom supports the protection of the public purse against
spurious applications.

11. Ms Ménard (Canada) stated that in the particular case
of appeals, the delegation of Canada believed that States
must retain discretion to limit access to free legal assistance
in order to use their resources responsibly. She opined that
States must have the discretion to determine the most ap-
propriate appeal cases on which to spend public money.
The Delegate of Canada was of the view that requested
States are in the best position to assess the merits of a par-
ticular appeal request, taking into account all relevant fac-
tors, including the applicable law and the scope and stand-
ard of appellate review in that State. She concluded that
her delegation would support some measure of discretion
through a merit test for appeals.

12. M. Markus (Suisse) remercie la Présidente. Souhai-
tant intervenir briévement, le Délégué de la Suisse soutient
la position de la délégation de la Communauté européenne.
La délégation de la Suisse pense que 1’exception portant sur
une demande « manifestement mal fondée » est une excep-
tion appliquée de maniére trés restrictive dans les Etats
européens.

En ce qui concerne le traitement séparé de la demande en
appel et de la demande originelle de premiére instance, la
demande en appel peut étre mal fondée, ce qui n’est pas
nécessairement le cas de la demande originelle. De méme,
I’autorité compétente qui traitera la demande en appel pour-
ra étre différente de celle qui a traité la demande originelle.
Par conséquent, il est extrémement utile de différencier les
deux demandes.

13. Ms Matheson (United States of America) expressed
her delegation’s support for the views expressed by the
Delegate of Canada on the matter of appeals. She proceed-
ed to enumerate examples of situations where appeals
should not be supported through the provision of free legal
assistance. The Delegate of the United States of America
recalled that in her country, every state has guidelines for
child support that set strict parameters for the levels of
support that may be granted. In these scenarios she noted
that there is very little scope for appeal, and that the cost
of an appeal would be far greater than any benefit that
might accrue. She added that a requested State should not
be required to pursue an appeal where a reasonable person
would not do so.
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The Delegate of the United States of America also stated
that there were cases where the facts might lead to a suc-
cessful appeal that would set a bad legal precedent. She
was of the view that it was important for States with a sys-
tem of precedent to have the discretion to conduct a merits
test, also to protect the integrity of their legal systems.

14. Ms Lenzing (European Community — Commission)
intervened to comment on the contributions of the Delegate
of Canada and the Delegate of the United States of Ameri-
ca. She stated that it was the view of the European Com-
munity that appeals are an integral part of the judicial pro-
cess. As such, she felt that the restriction of legal assistance
to the first instance could constitute a denial of access to
justice. She insisted that this could not work in most Euro-
pean systems. She recalled that she had not seen any com-
plete drafting proposal to amend the sub-paragraph under
examination, and added that at the Special Commission
meeting held in May her delegation had been ready to
accept the inclusion of the words “or any appeal” that ap-
pear in brackets in the text of the preliminary draft Conven-
tion. The Delegate of the European Community emphasised
that appeals should also be subject to the “manifestly un-
founded” test.

Finally, she stated that her delegation had understood the
problem that a case with bad facts could create a bad bind-
ing precedent. She expressed her delegation’s willingness
to collaborate on the formulation of a text that would take
this concern into account.

15. M.Cieza (Pérou) remercie la Présidente et prend en
considération ce qui a été dit par la délégation du Roy-
aume-Uni. Néanmoins, le Délégué du Pérou pose la ques-
tion suivante a I’assemblée : quelle sera la sécurité de I’Etat
demandeur si la discrétion est suffisamment large pour
refuser une demande manifestement mal fondée ? Pour ré-
pondre a cette question, une certaine obligation de motiver
le refus pourrait étre imposée.

De plus, le Délégué du Pérou souhaite que I’on détermine si
une deuxiéme instance peut étre ou non prévue en cas de
refus de la part de 1’Etat requis.

16. Mr Moraes Soares (Brazil) thanked the Delegate of
the United Kingdom for his intervention regarding the
meaning of “manifestly unfounded” applications. He ex-
plained that the position of the Latin American States was
based on a concern regarding how this provision would be
handled in practice. He emphasised that developing coun-
tries were well aware that public funds should not be wast-
ed. Accordingly, he agreed that manifestly unfounded
claims should not be acceptable, but reiterated that it was
necessary to clarify the meaning of a merits test in that con-
text.

17. The Chair drew the delegates’ attention to the draft
Explanatory Report (Prel. Doc. No 32) which provides ex-
amples of manifestly unfounded applications. She proceed-
ed to read the following excerpt from paragraph 429 of said
Report: “an application may be ‘manifestly unfounded’ if
the same applicant has previously applied for and been re-
fused free legal assistance, and there has been no change in
the applicant’s circumstances to justify a reconsideration of
his application. An appeal may be ‘manifestly unfounded’
if it is clear from the documents and the decision on appeal
that there are no grounds in law for the appeal.”

The Chair proposed that the draft Explanatory Report could
further emphasise that the term “manifestly unfounded”

should be construed narrowly. She added, however, that the
term was intrinsically one of limited application.

18. Mr Schiitz (Austria) sought to clarify the meaning of
“manifestly unfounded” further. He cited the example of a
case under the New York Convention of 20 June 1956 on
the Recovery Abroad of Maintenance in which a demand
was made for the hypothetical sum of 400 Euros, when the
amount that could be awarded could not exceed the hypo-
thetical sum of 150 Euros. He stated that in that case the
Court of First Instance had determined that the application
was manifestly unfounded. However, on appeal that deci-
sion was quashed because the substance of the application
itself was not unfounded. Accordingly, he suggested that
the Explanatory Report should clarify that the quantity of a
request should not be a bar to the granting of free legal
assistance.

19. The Chair stated that the example cited by the Dele-
gate of Austria should be duly noted.

The Chair then concluded that the proposal to delete Arti-
cle 14 bis, paragraph 2, sub-paragraph (b), had not been
supported.

20. M. Marani (Argentine) remercie la Présidente et mo-
difie quelque peu ’angle de son argumentation au sujet de
I’article 14 bis, paragraphe 2, de 1’avant-projet révisé de
Convention. En effet, la délégation de I’Argentine exprime
sa préoccupation en indiquant que ce qui est évoqué s’ins-
crit dans le cadre de 1’assistance juridique gratuite. Or, le
cas de D’article 12, paragraphe 8, de 1’avant-projet révisé
n’a pas été évoqué. Cet article porte sur la transmission, la
réception et le traitement des demandes et des affaires par
I’intermédiaire des Autorités centrales et le paragraphe 8
prévoit qu’« [u]ne Autorité centrale requise ne peut refuser
de traiter une demande que s’il est manifeste que les condi-
tions requises par la Convention ne sont pas remplies. Dans
ce cas, cette Autorité centrale informe aussitot 1’Autorité
centrale requérante de ses motifs. » On peut constater que
I’article 14 bis, paragraphe 2, en comparaison avec l’arti-
cle 12, paragraphe 8, présente un degré certain d’impré-
cision. Ainsi, le Délégué de 1I’Argentine aimerait que 1’on
détermine 1’autorité compétente pour analyser le bien-fondé
de la demande dans 1’Etat requis. Par conséquent, il est
nécessaire, soit de retenir cette possibilité, soit qu’une autre
délégation s’exprime sur son souhait d’obtenir plus de pré-
cisions a ce sujet.

21. M. Sanchez Trejo (El Salvador) remercie la Prési-
dente et admet que cet alinéa portant sur le refus d’une
demande a une valeur politique, ¢’est-a-dire la préservation
des deniers de I’Etat. Selon lui, il s’agit d’une décision
fondamentalement politique que de déclarer ou non la
guerre ou bien d’investir ou non dans le domaine social.
Néanmoins, les pays en voie de développement fournissent
un effort pour incorporer les valeurs de I’Europe comme le
droit a I’acces a la justice et aussi pour faciliter les procé-
dures. Par conséquent, il serait raisonnable d’établir comme
postulat de base que tout est fait sérieusement par les Auto-
rité centrales des Etats requérants. En effet, selon lui, per-
sonne ne va chercher a envahir la spheére juridique d’un Etat
en déposant des demandes en grand nombre.

D’apres ces différents éléments, il est nécessaire de s’in-
téresser au principe général qui porte sur 1’acces a la justice
plutdt qu’a une exception. M. Sanchez Trejo soutient que
lorsqu’un Etat a pris en charge un enfant, il n’est pas rai-
sonnable que I’Etat réponde ou refuse de répondre a ses
besoins en invoquant des colts financiers pour I’Etat. Il est,
selon lui, indispensable d’évoquer le sujet avec la gravité
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qu’il mérite. Il existe sans aucun doute une obligation mo-
rale de présenter les choses avec une certaine émotion. Le
Délégué d’El Salvador remercie la Présidente.

22. Mr Hatapka (European Community — Commission)
stated that he wished to address the question of uncertainty
regarding which organ of the State should decide whether
or not to refuse free legal assistance under the conditions
prescribed in Article 14 bis, paragraph 2. He recalled that
the text of the preliminary draft Convention previously
empowered Central Authorities to make such decisions.
However, the Special Commission had recognised that some
Central Authorities were not able to perform this kind of
test and it was therefore decided to allow States to decide
which organ therein should be empowered to decide.

The Delegate of the European Community added that the
refusal of legal aid under Article 14 bis did not constitute
the end of a case. A case would then be considered under
the merits test in Article 14 ter where a different conclusion
could be reached on the matter of legal aid. He concluded
that concerns were therefore not founded because Arti-
cle 14 ter could operate to reverse preceding decisions tak-
en under Article 14 bis.

He then cited an example of a manifestly unfounded claim
in which an applicant sought maintenance from a Head of
State whom it was clear she had never met or been in con-
tact with because they had never been in the same country.
Another example he had seen was one of a woman who
found the address of her father who had died 30 years pre-
viously. He added that more realistic scenarios of manifest-
ly unfounded claims involved situations where a court had
already refused maintenance because it had found that there
was no family relationship. Accordingly, he felt that the
“manifestly unfounded” exception would be invoked only
in rare cases where it would be fair to do so.

He then turned to the relationship of Article 14 bis, para-
graph 2, sub-paragraph (b), with Article 12, paragraph 8.
He noted that the two provisions are related but that the
latter provision refers to whether or not a claim is formally
within the material scope of the draft Convention. Con-
versely, he explained that the “manifestly unfounded” ex-
ception referred to the substance of a particular case that
had passed the test in Article 12, paragraph 8, and was for-
mally within the scope of the draft Convention, but might
be substantively unfounded.

23. Mme Mansilla y Mejia (Mexique), aprés avoir enten-
du I’ensemble des observations, conclut qu’il s’agit bien,
d’une part, de déterminer la question des moyens du de-
mandeur et, d’autre part, la question du bien-fondé de sa
demande. De plus, le concept de « manifestement mal fon-
dée » est bien prévu pour éviter des demandes en justice
qui seraient contraires aux objectifs de la Convention.

24. M. Voulgaris (Gréce) remercie la Présidente et sou-
haite répondre aux délégations qui se soucient du fait que
cette référence ne serait pas juste. En effet, en cas de de-
mande d’aliments, un recours est toujours ouvert dans la
mesure ou tous les textes relatifs aux droits de I’Homme
assurent un deuxiéme degré de juridiction, méme a travers
des procédures particuliéres a 1’Etat concerné. Il en résulte
que I’on répondra rétroactivement a la cause du demandeur
et celui qui aura pris la mauvaise décision en subira les
couts. Il s’agit 1a d’une soupape de sécurité non négli-
geable.

En outre, le Délégué de la Grece considere qu’il ne faut pas
autoriser n’importe qui a faire ce type de demande. Il en

conclut qu’il s’agit de deux arguments appuyant le fait que
cette clause est bien écrite. Elle est, d’autant plus, quasi-
ment généralisée dans les textes internationaux.

25. Mr Beaumont (United Kingdom) explained that the
“manifestly unfounded” test was very familiar. He noted
that the European Convention for the Protection of Human
Rights and Fundamental Freedoms uses this test to filter
out matters that should not be heard by the European Court
of Human Rights. He was therefore of the view that it was
not tenable to argue that the test could constitute a denial of
access to justice. The Delegate of the United Kingdom stat-
ed that the term “manifestly unfounded” is a well-known
term of art that weeds out spurious cases, and was not a
classical merits test. In this light, he was of the view that
the attendant risk of including this test is inexistent or neg-
ligible. He opined that the alternative to including this test
was unacceptable because it left the system open to vexa-
tious claims in which applicants merely wasted public
funds. Indeed, he added, courts also sometimes say that
enough is enough and put an end to vexatious proceedings
in matters where parties are spending their own private
funds.

The Delegate of the United Kingdom added that this test
worked perfectly well in the context of the EC Directive on
access to justice and legal aid and the European Convention
on Human Rights. Further, he referred to the intervention
of the Delegate of Greece and recalled that there may also
be judicial review of decisions, besides appeals.

26. Mr Segal (Israel) proposed that if the words “on the
merits” were deleted from the draft, this could help to
clarify that the “manifestly unfounded” test is not a merits
test but rather refers to cases that are truly manifestly un-
founded.

27. Mme Mansilla y Mejia (Mexique) précise qu’il est
certain qu’elle connait la différence entre un contrdle au
fond et les termes « manifestement mal fondée ». La Délé-
guée du Mexique rappelle sur ce point qu’il est nécessaire
d’éviter toute confusion et qu’il faut, par conséquent, préci-
ser la disposition en question.

28. Ms Ménard (Canada) referred to the proposal of the
delegation of the European Community to collaborate on a
text that could accommodate concerns regarding the crea-
tion of precedents through appeals. She stated that her del-
egation wished to participate in that process.

29. Ms Carlson (United States of America) noted her
agreement with the Delegate of Canada and stated that, if it
were possible to address concerns regarding precedent, the
question of legal assistance in appeals could be resolved.
She made known her delegation’s willingness to also assist
in the development of an acceptable text.

30. The Chair concluded that the proposal to delete Arti-
cle 14 bis, paragraph 2, sub-paragraph (b), had not been
supported by other delegations. She also observed that
there had been no objections to deleting the square brackets
surrounding the words “or any appeal” in the same sub-
paragraph.

31. Ms Gonzilez Cofré (Chile) stated that, although no
explicit objection had been made to the deletion of the
square brackets, the spirit of the proposal in Working Doc-
ument No 4 was clearly opposed to the language contained
therein. In fact, she added that Latin American delegations
had proposed to delete the entire sub-paragraph. She there-
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fore felt that it was not pertinent to delete the square brack-
ets.

32. The Chair noted the remarks of the Delegate of Chile
and stated that the square brackets would be retained at this
juncture. The discussion on the relevant sub-paragraph
would be resumed at a later stage during the Commission.
She added by way of conclusion that some delegations had
agreed to work on the question of precedent.

Annonces de la part des délégués / Announcements by del-
egates

33. The Chair proposed to have a short break following
announcements by the delegation of Australia and the dele-
gation of the Netherlands.

34. Ms Cameron (Australia) announced that a meeting of
the Working Group on Forms would be held immediately.

35. Mr Struycken (Netherlands) announced that he re-
gretted that the planned tour of the Peace Palace could not
be held on the following day because both court rooms
would be in session. The tour would be held the following
week.

36. The Chair welcomed the delegates back from the
break and stated that the Deputy Secretary General wished
to make an announcement.

37. The Deputy Secretary General reminded the dele-
gates that the Ambassador of Japan to the Netherlands had
kindly extended an invitation to all present to a reception at
the Ambassador’s residence. The Deputy Secretary General
instructed the delegates on directions to the reception. He
concluded by thanking the Ambassador of Japan for his
kind invitation.

Article 14 bis, paragraphe 2, alinéa (c) — Situation excep-
tionnellement confortable du demandeur / Article 14 bis,
paragraph 2, sub-paragraph (c¢) — Extraordinarily wealthy
applicants

38. The Chair invited the delegates to resume the discus-
sion regarding Article 14 bis, paragraph 2, sub-paragraph (c),
concerning extraordinarily wealthy applicants. She noted
that this matter had already been touched upon briefly in
the general discussion. She recalled that the preliminary
draft Convention now included three options. Option A
empowered the requested State to decide whether the appli-
cant is extraordinarily wealthy; in Option B that same de-
termination would be made by the requesting State follow-
ing a defined procedure. Option C proposed to delete sub-
paragraph (c). She opened the floor to remarks and obser-
vations.

39. Mr de Oliveira Moll (Brazil) referred to Working
Document No 4 and pointed out that in that document the
Latin American States supported Option C which called for
the suppression of Article 14 bis, paragraph 2, sub-para-
graph (c). He stated that the authors of the working docu-
ment were not convinced that there was any need for a spe-
cific mechanism for such rare cases. He noted that persons
under the age of 21 were always in need of special attention
and legal assistance. However, he added that, in the experi-
ence of the Latin American delegations, persons who are
wealthy rarely opt to accept legal aid. He was also of the
view that it would be complicated for States to examine the
several criteria that could lead them to the conclusion that
an applicant is extraordinarily wealthy.

On the matter of the distinction between Option A and Op-
tion B, the Delegate of Brazil stated that there were other
differences besides which State was empowered to evaluate
the economic situation of the applicant. He added that he
could not understand or accept the requirement in Option A
that account should be taken of the cost of living in the
requesting State. He opined that the costs in the requested
State would be more important. Notwithstanding his pref-
erence for Option B when compared to Option A, he em-
phasised that he supported the suppression of the entire
sub-paragraph (Option C).

40. Ms Meénard (Canada) stated that her delegation
shared the concerns that the delegation of the United States
of America had aired previously. She observed that her
delegation strongly supported Option C, but that it had con-
sidered Option B in a spirit of compromise. Her delegation
had studied the matter and attempted to formulate appropri-
ate criteria for a definition of extraordinary wealth that was
applicable globally, but found that it could not do so. Not-
ing that her delegation could not succeed, notwithstanding
its best efforts, she proposed that other delegations should
assist in this endeavour.

41. Ms Lenzing (European Community — Commission)
recalled that on the previous day she had explained that her
delegation was not ready to accept Option C as proposed by
the Latin American States and Canada. She opined that
there was a policy argument in favour of denying legal aid
to extraordinarily wealthy applicants since this would con-
stitute a misallocation of public funds. She therefore felt
that there was no inconsistency in terms of policy.

The Delegate of the European Community then addressed
the remark of the Delegate of Brazil in which the latter had
stated that it would be complicated to evaluate whether or
not an applicant was extraordinarily wealthy. She noted
that Article 14 bis, sub-paragraph 2, employed the term
“may”, not “must”; States were therefore free to disregard
this option if a cost-benefit analysis led them to the conclu-
sion that this was preferable.

On the matter of wording that was raised by the Delegate of
Canada, the Delegate of the European Community admitted
that her delegation had not yet succeeded in finding appro-
priate wording either, but she expressed confidence that
this would be possible.

Finally, the Delegate of the European Community ad-
dressed the concern that the cost of living in the requested
State should be taken into account. The Delegate recalled
that there was some concern that relatively wealthy persons
by the standards of States having a low standard of living
might be erroneously classified as not wealthy by the stand-
ards of States with a higher standard of living although they
could not afford the costs of proceedings in that State. She
stated that it would not be problematic to find a formula
that took into account the cost of living in both States.
However, she added that she could not produce exact fig-
ures or formulations at this stage.

42. Ms Carlson (United States of America) recalled that
she had explained her reasons for supporting the deletion of
Article 14 bis, paragraph 2, sub-paragraph (c), at the meet-
ing held on the previous day. She stated that she would not
repeat her arguments but would add a few points.

The Delegate of the United States of America recalled with
approval the intervention of the Delegate of the United
Kingdom. The latter had observed that the provision of free
services is not only in the interest of children, but in the
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long run is also in the public interest because it helps fami-
lies to be self-supportive and facilitates both parents’ sup-
porting their children.

The Delegate of the United States of America added that
some statistics might be helpful and put forward that in the
United States of America, for every one United States dol-
lar spent on child support, four United States dollars are
collected. She opined that the system is therefore very cost-
effective.

The Delegate of the United States of America then ad-
dressed the intervention of the Delegate of the European
Community in which the latter observed that States may
choose not to avail themselves of the option provided in
Article 14 bis, paragraph 2, sub-paragraph (c). The Dele-
gate of the United States of America stated that she drew
little comfort from that statement as it would create an in-
tolerable imbalance in the application of the Convention.
She added that she understood that reciprocity is not neces-
sarily one to one. Indeed, she insisted that the United States
of America was willing to provide more services than some
States that have less-established child support systems.
Thus, she stated that she agreed and understood that reci-
procity would be imperfect, but emphasised that there
should not be a complete lack of reciprocity. Further, the
Delegate of the United States of America argued that it
would be very difficult to persuade decision-makers to take
on such costs in the absence of reciprocity.

The Delegate of the United States of America also drew the
delegates’ attention to unsuccessful efforts of her delega-
tion, like the delegation of Canada, to find appropriate
wording on the basis of Option B to accommodate an ex-
ception for extraordinarily wealthy applicants. She stated
that it was now for the States that would like to retain the
exception to show that appropriate wording could be found
and to take the initiative to start a conversation on that
basis.

43. Mr Segal (Israel) observed that the sub-paragraph
under examination was not the only provision that was
relevant to the present discussion. He noted that sub-para-
graph (b) provided a merits test and that sub-paragraph (c)
provided a means test. The Delegate of Israel was of the
view that there was a nexus between the two provisions in
that there was a local and an international standard to be
addressed for both. He added that Option A was more gen-
erous because it contemplated a declaration through which
parties would be able to evaluate their rights in advance. He
also observed that Working Document No 5 contemplated
the possibility of providing free legal assistance in all
maintenance cases and allowed States to declare that they
will not conduct confusing international merits or means
tests.

44. The Chair drew the attention of the Delegate of Israel
to Article 51 of the preliminary draft Convention regarding
the provision of information concerning laws, procedures
and services. She observed that Article 51, paragraph 1,
sub-paragraph (c), binds States to provide information re-
garding Article 14 to the Permanent Bureau. Accordingly,
she stated that if States were to choose to apply the system in
Article 14 bis, paragraph 2, sub-paragraph (c), this would
appear in the description that they would provide to the
Permanent Bureau.

45. Mr Segal (Israel) thanked the Chair for her clarifica-
tion. However, he submitted that a declaration differed
from the contemplated procedure because a change of in-
ternal practice within a State is not as transparent, despite

the fact that this would be communicated to the Permanent
Bureau. He added that Option B could be adjusted, but that
he preferred Option C.

46. Mr Markus (Switzerland) recalled that he had pre-
sented his views on the provision during the general discus-
sion of the previous day. He called the delegates’ attention
to the general comments on Article 14 in Preliminary Doc-
ument No 36 which contained a modified version of Op-
tion B that was submitted by the delegation of Switzerland
and the delegation of Israel at the preceding Special Com-
mission meeting.

The Delegate of Switzerland stated that he supported that
proposal, that he could accept Option A, but that he had
difficulties with Option C. He maintained that there should
be some form of means test, but that said test should be
generous and should reflect the standard of living of the
requesting State. He opined that Option B, as presently
drafted in the preliminary draft Convention, was too com-
plicated because it called for too high a degree of commu-
nication between authorities. He likened the procedure in
Option B to a game of ping pong. He suggested that the
logic behind the requesting State being empowered to de-
cide was obvious because the situation of the creditor was
to be taken into account.

Returning to his exposition of the proposal in Preliminary
Document No 36, the Delegate of Switzerland emphasised
that under that proposal, the higher standard of support
in the requesting State and the requested State would be
granted. He illustrated this with the example of a requesting
State that applied a means test, and a requested State that
did not. In such a case no means test would be applied be-
cause the higher standard of assistance did not include a
means test.

47. M. Voulgaris (Gréce) souhaite présenter une re-
marque portant sur I’article 14 bis, paragraphe 2, alinéa (c),
dans ses options A et B. Entre I’option A et I’option B, il
existe bien une différence mais le Délégué de la Grece de-
mande qui prend en définitive la décision et quels sont les
recours contre celle-ci.

En effet, dans I’option A, 1’Etat requis prend effectivement
la décision, avec I’existence d’un recours en droit interne.

En revanche dans I’option B, la décision est prise en défini-
tive par I’Etat requérant et ceci sans recours car il n’existe
pas d’intéressé. En effet, I’intéressé est a priori le deman-
deur qui ne pourra pas faire de recours contre ce qui 1’in-
téresse. Inversement, I’Etat requis ne pourra pas présenter
un recours contre un autre Etat. Ainsi, une entente doit étre
établie entre les deux Autorités centrales dans la mesure ou
I’ Autorité requérante peut prendre une décision méme aux
dépens de 1’Etat requis qui lui devra subir les cofits écono-
miques de ’assistance juridique.

Le Délégué de la Grece conclut que si 1’on n’opte pas pour
I’option A, alors il est nécessaire d’améliorer I’option B au
moins au regard de ce qui vient d’étre dit car cela n’a pas
été clarifié dans ’article 14 bis, paragraphe 2, alinéa (c).

48. Mr Hellner (Sweden) proposed that it was clear that
when a cost-benefit analysis is conducted, it was better not
to conduct means testing. However, he was of the view that
when political pressure came to bear, it would be difficult
to accept free legal assistance for the extraordinarily
wealthy applicant. He invited the delegates to rest assured
that the proposal did not set out to introduce means testing
through the backdoor. While he noted that he could not
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suggest appropriate wording orally at the meeting, he was
confident that appropriate wording could be found. He
light-heartedly suggested pegging the quantum of extraor-
dinary wealth to Forbes’ annual list of the richest people in
the world. He insisted that it was possible to draft the pro-
vision in a manner that would not be abused and stated that,
although the final provision might appear strange in an
international treaty, it would serve the intended purpose
without being open to abuse.

49. M. Heger (Allemagne) remercie la Présidente et, en
premier lieu, considére, a ’instar de la délégation de la
Suede, que le but peut étre d’aboutir au méme point de vue
que la délégation de la Communauté européenne. Il existe
effectivement une solution pour comparer le coiit de la vie
entre les différents Etats concernés. A titre d’exemple, si
une personne est dans le besoin dans un pays ou le colt de
la vie est trés bas, alors il est certain de pouvoir recourir a
I’assistance juridique dans un pays ou le cout de la vie est
plus élevé. En revanche, 1’inverse serait plus difficile a
établir. Le Délégué de 1’Allemagne évoque cette situation
afin de trouver un compromis et précise d’ailleurs que les
Etats membres de 1’Union européenne connaissent eux
aussi ce probleme.

En second lieu, il souhaite envisager la question de la réci-
procité. Comme 1’a évoqué la délégation des Etats-Unis
d’Amérique, il s’agit d’une question qui est étroitement liée
au droit a I’accés a la justice. Néanmoins, ce droit d’accés a
la justice concerne autant les personnes ayant des moyens
suffisant pour agir en justice que ceux qui n’en ont pas. Il
est certain que le droit a 1’accés a la justice sans 1’existence
d’une assistance juridique gratuite ne serait pas entiérement
effectif. Néanmoins, 1’assistance juridique gratuite n’est
qu’un élément du droit d’acces a la justice, ce qui ameéne
a ne pas lier trop intimement ’article 6 et 1’article 14 de
I’avant-projet révisé de Convention.

50. Ms Ménard (Canada) took the floor to provide statis-
tics on the lines of those presented earlier by the delegation
of the United States of America. She stated that in Canada
the cost of maintenance to the government was 7 cents for
every Canadian dollar collected. She maintained that it was
therefore economically sound for provincial governments
to be involved in the recovery of maintenance obligations.

51. Mr Hayakawa (Japan) stated that Option A was the
most accessible because it allowed the requested State to
take the relevant decision.

52. Mr Ding (China) stated that the delegation of China
strongly objected to Option B. He stated that he had lis-
tened carefully to the interventions of other delegates and
observed that there was a danger that Article 14 bis, para-
graph 2, could be a disguised means test.

The Delegate of China made it known that he shared the
views of the Delegate of Israel on the matter of the lack of
flexibility of Article 14 bis. He urged the delegates to con-
sider Working Document No 5 which contained a simpler
and more flexible approach. He stated that the proposal in
the said working document posed fewer problems to States
and therefore encouraged ratification of the draft Conven-
tion.

53. Ms Carlson (United States of America) intervened to
comment on the proposal of Switzerland in Preliminary
Document No 36. She stated that the proposal was perfectly
acceptable to her delegation. She added that her delegation
had made submissions at an earlier date in which it was pro-
posed that the more favourable of the conditions in the re-

questing and requested State would be applied. She opined
that it was not discriminatory to offer better treatment to
foreign applicants because their conditions were different
to those of a local applicant. The Delegate of the United
States of America also submitted that the granting of assis-
tance must not only be objective and fair, but that it must
also not be systemically burdensome to administer.

54. Ms Gonzalez Cofré (Chile) noted that the concern of
the Latin American States was not the protection of persons
who are extraordinarily wealthy by international standards,
but that persons who are wealthy by the standards of less
developed States are not necessarily well-off by the stand-
ards of more developed States. She stated that the latter
category of persons should not be denied free legal assis-
tance. She was of the view that the drafts submitted to date
did not reflect this concern and that there would be more to
lose than to gain if said drafts were adopted. She concluded
that the Latin American States required that the cost of
living in both the requesting and requested States be con-
sidered, and that this must be done with particular reference
to the cost of proceedings.

55. Mr Segal (Israel) stated that the proposal of the dele-
gation of Switzerland and the delegation of Israel in Pre-
liminary Document No 36 was far more flexible and made
it clear that there was no burdensome requirement of scru-
tiny in every case.

The Delegate of Israel insisted that it was important to dis-
tinguish between local and international cases. He felt that,
as members of the international community, it was im-
portant to adopt an international approach to international
phenomena. Accordingly, he submitted that it was pertinent
to adopt a fluid approach that would take into account the
reality of persons crossing borders with a view to escaping
their obligations; this could justify the granting of assis-
tance to foreign applicants in preference to local applicants.

56. The Chair observed that there was no agreement as to
whether it was necessary to provide specifically for the
treatment of extraordinarily wealthy applicants. She ob-
served that even those States that advocate Option A and /
or Option B admitted that those options were not yet ap-
propriately drafted. She expressed hope that written pro-
posals would be submitted and discussed later in the Com-
mission.

Article 14 ter — Demandes ne permettant pas de bénéficier
de l'article 14 bis / Article 14 ter — Applications not quali-
fying under Article 14 bis

57. The Chair drew the attention of the delegates to
Working Document No 4, in which it was proposed to ex-
tend the protection of Article 14 bis to persons with disabil-
ities. She suggested that, given the time constraints, it
would be efficient to discuss this proposal in the context of
Article 14 ter because the latter Article addressed the treat-
ment of all persons not presently covered by Article 14 bis
of the preliminary draft Convention. She explained that
Article 14 ter applied to all cases where legal assistance
was not granted under Article 14 bis. This included chil-
dren over the age of 21, child support cases where legal as-
sistance is refused under the exceptions to Article 14 bis,
and maintenance obligations under the optional extended
scope of the draft Convention such as spouses and other
relatives. She added that the context was that of applica-
tions through Central Authorities. The Chair explained that
a means or merits test could be applied in these cases.
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The Chair then explained the particular discussions that
would be necessary in the context of Article 14 ter, para-
graph (b). Firstly, she cited the matter of whether there
should be a reference to “an applicant” or “a creditor”.
Secondly, she noted that there had been a proposal to refer
to entitlement to free legal assistance in the State of origin,
as opposed to a prior benefitting from free legal assistance.

58. Mr McClean (Commonwealth Secretariat) stated that
he was confused by the wording of Article 14 fer, para-
graph (b). He explained that he understood that the present
text could give rise to some injustice, and as such that he
felt that referring to entitlement to legal assistance in the
State of origin was sound in terms of policy. However, he
was of the view that in practical terms this would be diffi-
cult to administer. He observed that it was easy to deter-
mine if one had benefited from free legal assistance in the
State of origin, but that in the absence of a decision in that
State it is difficult to assess entitlement.

The Representative of the Commonwealth Secretariat
acknowledged that the text of Article 14 ter was based on
another Convention. Nevertheless, he found that the text
remained unclear and that the draft Explanatory Report did
not elucidate the matter substantially. He referred, in par-
ticular, to the entitlement to benefit from free legal assis-
tance “at least to the same extent”. He noted that the draft
Explanatory Report clarified that the term “extent” did not
refer to the amount. However, he felt that the inclusion of
an antecedent entitlement to benefit from assistance, as
opposed to an antecedent benefit, confused the provision
because the reference to “the same circumstances” thereby
referred to circumstances that are in fact different. He ques-
tioned whether what was really intended was to provide
that the law of the State of origin should actually be deter-
minant. He concluded that the provision was confusing and
difficult to follow.

59. Mr Segal (Israel) suggested that the proposal submit-
ted by his delegation in conjunction with the delegation of
Switzerland could clarify the questions posed by the Repre-
sentative of the Commonwealth Secretariat, as the Delegate
of Israel understood those questions. The proposal provided
that the requesting Central Authority would be required to
confirm that the applicant had benefited or was entitled to
benefit from free legal assistance. He listed advantages of
the proposal that his delegation had co-authored, including
that the standards in the requesting State are adhered to,
that entitlements are established with reference to entitle-
ments in the requesting State, and that free legal assistance
in recognition and enforcement proceedings is only for the
benefit of the creditor.

60. The Chair invited the delegates to submit their re-
marks on the question of the treatment of persons with dis-
abilities.

61. Mme Gonzilez Cofré (Chili) informe I’assemblée
qu’elle a été désignée pour prendre la parole au nom des
délégations des pays d’ Amérique latine.

Concernant ’article 14 bis, la Déléguée du Chili préconise
une plus grande protection a I’égard de I’enfant en régle
générale. Néanmoins, elle souhaite aussi que les enfants et
les personnes handicapés soient protégés directement sans
passer nécessairement par 1’article 14 fer. Ainsi, il serait pré-
férable d’élargir le champ d’application de 1’article 14 bis
aux enfants handicapés de moins de 21 ans et aux adultes
handicapés car ils nécessitent la méme protection.

62. Mr Hellner (Sweden) observed that there was a prob-
lem of definition regarding the term “disabled person”. He
recalled an anecdote in which an acquaintance of his suf-
fered a paralysis to his lip through a dentist’s injection and
was declared to have a 1 percent disability. He observed
that that acquaintance was financially independent, but that
he would formally be considered to be a “disabled person”.
The Delegate of Sweden explained that the concept of disa-
bility is heterogeneous and included persons who are able
to support themselves and others who are not. He insisted
that not all disabilities preclude a person from working. He
therefore drew a distinction between persons under the age
of 21, who generally cannot support themselves, and per-
sons with disabilities many of whom can support them-
selves. Accordingly, he was of the view that a simple rule
that referred only to children was preferable.

63. The Chair asked the co-authors of Working Docu-
ment No 4 to explain Article 14 ter as proposed in that
Working Document.

64. Mr de Oliveira Moll (Brazil) first addressed the mat-
ters raised by the Delegate of Sweden. He stated that he
could accept a restricted definition of a “disabled person”
to ensure that the term would refer only to persons who
cannot work.

Turning to Article 14 ter, paragraph (a), he explained that
Working Document No 4 proposed to eliminate the possi-
bility of a merits test, for the same reasons that were ex-
plained in the context of the elimination of means testing in
Article 14 bis. He added that the working document pro-
posed that Article 14 ter, paragraph (b), refer to an appli-
cant rather than a creditor. He was of the view that it was
not useful to make a distinction between creditors and debt-
ors in this context because both parties should have equal
access to procedures.

65. Ms Lenzing (European Community — Commission)
urged the Latin American States to be realistic on the mat-
ter of including persons with disabilities in Article 14 bis.
She noted that there was some hesitation on the part of
certain States to accept Option 2 of Working Document
No 2. She felt that the inclusion of persons with disabilities
would make compromise harder.

The Delegate of the European Community also urged the
Latin American States to reconsider the proposal to delete
merits testing from Article 14 ter. She was of the view that,
from a policy perspective, it was much easier to argue
against a means test than a merits test. She insisted that
States should only finance cases that are founded on the
merits. She added that she supported the suggestion of
the Delegate of Israel to delete the reference to “merits”
in Article 14 bis, paragraph 2, sub-paragraph (b), and to
thereby clarify the meaning of that provision. However, she
felt that in the context of Article 14 fer, a merits test was
standard procedure and she could see no added value in
suppressing the language that provided for it.

66. M. Sanchez Trejo (El Salvador) remercie la Prési-
dente et souhaite faire référence a ce qui a été dit par la
délégation de la Communauté européenne. Sur le plan
technique, les délégations des pays d’Amérique latine ont
analysé l’opportunité de I’ajout, et cela est intéressant.
Néanmoins, si la délégation de la Communauté européenne
envisage la possibilité d’intégrer les handicapés ou un
grand nombre d’enfants de moins de 21 ans et de personnes
qui ne peuvent pas travailler (25 % de chomeurs au El Sal-
vador), c’est qu’il existe un devoir moral de tenir compte
de cet ¢élément dans la Convention. Cela est extrémement
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important en termes de vulnérabilité et de protection finan-
ciére. Il est donc nécessaire, selon lui, de réfléchir a la
question suivante : qui pourra aider ces personnes si ce ne
sont pas leurs parents ? Il est important que cela figure dans
le texte malgré les interventions précédentes.

67. Ms Albuquerque Ferreira (China) stated that she
strongly objected to Option 2 of Article 14, but that she
was willing to discuss it in a spirit of compromise. She not-
ed that her delegation’s opposition to Option 2 stemmed
from the principle that it is difficult to give to others that
which one cannot afford to give to oneself.

The Delegate of China insisted that the inclusion of disa-
bled persons should not be dismissed. She noted that there
were similar policy arguments for the inclusion of persons
with disabilities as for children. She added that it was clear
that those persons who can support themselves, whether
having a disability or otherwise, should be treated equally.

68. Mr Helin (Finland) intervened to comment on the pro-
posal to include persons with disabilities in Article 14 bis.
He observed that vulnerable adults were not included in the
mandatory scope of the draft Convention. He was con-
cerned that adding an obligation to give free assistance to
vulnerable adults could constitute an obstacle to some
States extending the scope of the Convention to persons not
falling within the mandatory scope thereof.

69. Mme Mansilla y Mejia (Mexique) exprime quelques
doutes quant a I’exclusion des adultes incapables. En effet,
il est important de souligner que le titre de la Convention
contiendra les termes « et d’autres membres de la famille ».
Il y a des personnes sérieusement handicapées qui font
partie de familles sans étre nécessairement des enfants. La
Déléguée du Mexique précise que dans le cadre du Proto-
cole, une protection est prévue de maniére générale, donc
aussi pour ces personnes, et qu’il n’y a, par conséquent,
aucune raison de leur refuser une protection dans le cadre
de la Convention.

70. Mr Beaumont (United Kingdom) stated that he
agreed that the matter of vulnerable adults should be taken
seriously. However, he noted that Working Document No 5
provided that aid should not be less than that provided
in domestic cases. Accordingly, he was of the view that
Working Document No 5 did not guarantee anything in an
international context and, as such, was no better than the
benefits provided in Article 14 fer.

On the matters raised by the Representative of the Com-
monwealth Secretariat, the Delegate of the United Kingdom
observed that the relevant provision of the Hague Conven-
tion of 2 October 1973 on the Recognition and Enforcement
of Decisions Relating to Maintenance Obligations, on
which Article 14 ter, paragraph (b), is based, was also un-
clear in that Convention. He observed that the provision
was ambiguous but that it was difficult to find better word-
ing. He expressed the hope that the Representative of the
Commonwealth Secretariat could propose wording that
would be clearer, but would not deviate from the standards
of protection intended by the current wording.

The Delegate of the United Kingdom then explained that
Article 14 ter referred to matters not covered in Article 14
bis. He noted that Article 14 fer, paragraph (b), would not
apply to children. He was therefore of the view that States
that did not adopt the extended scope of the draft Conven-
tion would not be particularly affected by the provision
under examination.

71. Ms Doogue (New Zealand) informed the Chair that
she wished to make an announcement at the appropriate
juncture.

72. The Chair noted that the time for the end of the meet-
ing was approaching and asked if there were any further
comments at this point.

73. Ms Degeling (co-Rapporteur) conceded that it was
difficult to clarify the issues raised by the Representative of
the Commonwealth Secretariat. She stated, however, that
the proposal to refer to an entitlement to benefit, rather than
an actual antecedent benefit, contemplated a statement by
the legal aid body in the State of origin to the effect that the
applicant is entitled to free legal assistance in that State.

74. The Chair concluded that the proposal to extend Arti-
cle 14 bis to persons with disabilities had not been support-
ed by other delegations because such persons could be ad-
dressed in Article 14 ter. She added that the proposal to
delete a reference to a merits test in Article 14 ter, para-
graph (a), had not received support either. Regarding Arti-
cle 14 ter, paragraph (b), she observed that there had not
been many interventions on that matter and that the Draft-
ing Committee should therefore make no changes for the
moment.

The Chair observed that it was 5.54 p.m. She stated that,
since the delegates had been kindly invited to a reception
that evening, it would not be pertinent to begin a discussion
on the situation of debtors in the available time. She urged
the delegates to attend the next meetings punctually. She
stated that the agenda for the meeting would continue with
effective access to justice, legal assistance for debtors, pub-
lic bodies, and procedures for recognition and enforcement.

75. Mme Doogue (Nouvelle-Zélande) souhaite en tout
premier lieu féliciter de la part de 1’assemblée Mme Borras,
co-Rapporteur, pour sa récente nomination en tant que
Membre associée de 1’Institut de Droit international.

En second lieu, elle souhaite aussi informer les délégués
de la tenue de la réunion du Comité de rédaction ce soir a
20 heures dans le batiment du Bureau Permanent.

76. M. de Oliveira Moll (Brésil) annonce aux délégations
des Etats d’Amérique latine qu’elles sont invitées a se réu-
nir @ 8 h 30 au rez-de-chaussée du batiment de 1’Académie
de droit international.

77. Mr Lortie (First Secretary) recalled that the Ambas-
sador of Japan had kindly invited the delegates to a recep-
tion at his residence and proceeded to instruct the delegates
on the arrangements that had been made for that purpose.

78. The Chair stated that the meeting on the following
day would begin promptly at 9.30 a.m.

The meeting was closed at 5.57 p.m.
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Procés-verbal No 4

Minutes No 4

Séance du vendredi 9 novembre 2007 (matin)

Meeting of Friday 9 November 2007 (morning)

La séance est ouverte a 9 h 40 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Le droit du débiteur a [’assistance juridique gratuite
(art. 14 bis (2), 14(5), 14 bis (1) et 14 ter (b)) / Entitlement
of the debtor to free legal assistance (Arts 14 bis (2), 14(5),
14 bis (1) and 14 ter (b))

1. The Chair observed that she was happy they were
starting on time. She called the room to order. She ex-
pressed thanks to the Ambassador of Japan for the recep-
tion the evening before and asked to convey their grati-
tude. The participants applauded. She stated that they
would move on by continuing yesterday’s discussions on
Article 14 bis, in particular the policy issue of to what ex-
tent a debtor is entitled to free legal assistance. She added
that they would discuss in particular the text in brackets in
Article 14 bis, paragraph 2, as well as the two options, and
then the bracketed language in Article 14, paragraph 5,
followed by Article 14 bis, paragraph 1, and Article 14 ter,
sub-paragraph (b). She stated that the floor was open.

2. M. Markus (Switzerland) stated that his delegation
was of the opinion that the debtor as a party to maintenance
obligations proceedings must be protected, and is entitled
to have certain procedural rights within international litiga-
tion. He queried whether this protection, however, must be
more than that granted to other parties. He noted that in
private international law rules, whether in international
conventions or international procedural law, or in Hague
Conventions such as the Hague Convention of 2 October
1973 on the Recognition and Enforcement of Decisions
Relating to Maintenance Obligations, or certain European
instruments, there is procedural protection for the creditor
but no equal protection for the debtor. He added that in the
substantial law of some countries there is no protection for
the debtor, so he asked why the debtor should be freed from
costs, that is, procedural costs or Central Authority costs.
He further asked why taxpayers should be burdened by
a debtor’s costs related to maintenance obligations. He
stressed that a question could be raised as to whether there
should not be the same protection for both parties and if it
were unjust to give assistance to a creditor but not a debtor.
He observed that, in view of special protection for children
as creditors, such unequal treatment would be justified and
even seen as equal protection. He observed that Article 26
of the Hague Convention of 25 October 1980 on the Civil
Aspects of International Child Abduction allows for com-
pletely free legal assistance for the left-behind parent who
wants the child back but does not allow for it for the abduc-
tor. He observed that this was unequal treatment. He added,
however, that in the system being discussed children must

be protected to a greater extent regarding maintenance than
other creditors, and that it would seem odd to protect a
debtor more than a creditor who is not a child. He stated
that it was clear that free legal assistance for debtors need-
ed to be discussed in a larger framework, including on the
topic of using taxpayer money. He concluded by noting that
there may be some administrative systems differing from
that of Switzerland where taxpayer money is used in favour
of creditors, and that there may be some systems where
there is less public money available and so the debtor may
not have to pay anyway. He stressed that he had nothing
against this but that it was not comparable to a court system
that generated lots of costs. He stressed as well that he was
not against giving a debtor help under another system, but
that this could not be done in Switzerland.

3. Ms Ménard (Canada) stated that it was the view of
her delegation that restricting services to creditors is not in
the child’s best interest because it appears unjust and may
be discriminatory. She added that it would likely discour-
age debtors to participate in the process, lead to increased
costs for the State, and may also lead to a lack of confi-
dence in the system. She noted that excluding debtors may
have a negative impact on creditors by resulting in enforce-
able orders where debtors would have no real access to
modification procedures. Finally, exclusion of debtors in
Article 14, in addition to the limitation on Article 15, cre-
ates a difficult situation at the political level. She conclud-
ed by stressing that services should be open to both credi-
tors and debtors.

4. Ms Bean (United States of America) expressed her
delegation’s agreement with the delegation of Canada on
this issue, noting that in the United States of America indi-
viduals, debtors, can apply for free legal services, including
paternity determination. She noted that in the Convention,
services would be limited to those in Article 14. She added
that, for the poor, court orders can be too high cost-wise
and that this would discourage them from paying mainte-
nance. She concluded that it was in the best interests of the
child to set maintenance at a level which the debtor can
pay, and one of way of doing this was by ensuring that
modification costs were free of charge.

5. Ms Lenzing (European Community — Commission)
noted that the delegation of the European Community had
listened closely to the interventions from the delegations of
Switzerland, the United States of America and Canada, and
that this issue had been discussed with controversy in Brus-
sels. She added that her delegation understood that there
were arguments for giving legal assistance to debtors but
that some States were not able to go as far in this as others.
She observed that there was a policy argument to be made
that the Convention should aim to assist children but that
these same privileges should not extend to adults. She add-
ed that the Convention should be no more extended to
debtors than to vulnerable adults on this matter. She stated
that Article 14 bis was ambitious and that the European
Community supported it, but that it would not be realistic
to extend this rule to debtors. She stressed that under Arti-
cle 14, free legal assistance could not be extended to debt-
ors, but that the delegation of the European Community had
no problem with ensuring that under the Article there was
no discrimination against debtors. Thus, for example, re-
garding the text in square brackets in paragraph 5, she not-
ed that debtors should also benefit from this principle. She
noted that the discussions had touched on Article 14 ter,
sub-paragraph (b), at the end of the previous day, and add-
ed that the delegation of the European Community also
believed here that the debtor, and not just the creditor,
should also benefit, that is, the provision should apply to
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any applicant. She clarified that under Article 14 ter, sub-
paragraph (a), there was the possibility of a means test
which Contracting States can apply to a debtor, which im-
plies that debtors have some rights under the Convention.
She confirmed, however, that the European Community
could not go along with extending Article 14 bis to debt-
ors but agreed with extending Articles 14, paragraph 5,
and 14 ter, sub-paragraph (b), to debtors to ensure non-
discrimination.

6. Ms Cameron (Australia) took the floor to state that
Australia’s very strong view is that this Convention must
afford the same level of free legal assistance to debtors in
child support cases as it does to creditors. She stated that
for the first few years of negotiations of this Convention,
her delegation had assumed that this would be the case and
that this assumption had been made because in the Austral-
ian system of maintenance, debtors and creditors are treated
equally and have the same entitlements to administrative
and legal assistance. She stated that when her delegation
heard at the last Special Commission meeting that some
States did not share this approach, they had returned home
and thought very carefully about the arguments before
coming to the conclusion that they now presented. She stat-
ed that her delegation had three reasons for this that she
wanted to share. She stated the first point she wanted to
make was that it is not correct to say that, by definition,
creditors are in need of free legal assistance and debtors are
not. She added that the most common reason that debtors
would seek modification of a decision was that they had
experienced a change of circumstances and could no longer
afford to pay in accordance with the decision. She observed
that this might be because they had become unemployed,
been seriously injured or been incarcerated in jail. She add-
ed that many debtors in this situation have a genuine need
for free legal assistance. She stated that her second point
was that a debtor seeking a modification under the Conven-
tion would face the very same particular obstacles in bring-
ing the application as a creditor. She noted that these obsta-
cles include language differences, lack of familiarity with
the legal system and not being physically present within the
jurisdiction. She added that these factors, which justify the
provision of legal assistance to creditors, would apply
equally to debtors when they were applicants. She stated
that her third point was that a failure to provide effective
access to justice to debtors could be to the direct detriment
of the creditor, and she illustrated this by way of example.
She observed that if there were a foreign decision subject to
recognition and enforcement in Australia but the debtor
could no longer afford to pay, the Australian authorities
would encourage the debtor to bring an application for
modification in the State of origin. She stressed, however,
that if the debtor were practically unable to bring such an
application, the only option would be for the debtor to seek
a stay of enforcement in Australia. She observed that such a
stay meant that the creditor received nothing and added that
if the debtor had been assisted to bring the application for
modification in the State of origin, the authorities in that
State might have reduced the maintenance to a level that
the debtor could afford, and the creditor would benefit by
continuing to receive maintenance payments. She conclud-
ed by urging delegations to consider these points very care-
fully as this was a very important issue.

7. Ms Saettem (Norway) stated that the Delegate of
Australia had expressed her own delegation’s view and
added that her delegation supported the views of the United
States of America and Canada. She observed that if the
debtor believed his interests were being taken care of, he
would be pleased to help the creditor.

8. Mme Mansilla y Mejia (Mexique) estime que si les
deux parties savent comment s’y prendre pour s’acquitter
de leurs obligations, la justice sera mieux desservie. Elle
conclut en affirmant qu’en vertu du principe d’égalité et de
bonne administration de la justice, elle est favorable a ce
que I’on donne les mémes protections au débiteur et au
créancier.

9.  Mr Beaumont (United Kingdom) stated that his dele-
gation supported the statement by the delegation of the
European Community. He added that as a matter of princi-
ple, the creditor is a child, special protection was needed
for children, and that no equality of arms issue arose. He
responded to the first point in the intervention by the Dele-
gate of Australia by noting that if a debtor were in need, the
debtor under Article 14 fer, sub-paragraph (a), might quali-
fy for assistance under a means test, but that if the debtor
had money he would not need free legal aid and there was
no reason to use the public purse because he would be able
to meet his maintenance obligations. He responded to the
second point in the intervention by the Delegate of Austral-
ia by noting that it seemed nonsensical to extend free legal
assistance to debtors in international cases when such assis-
tance was not always extended to children in domestic cas-
es. He queried on the enforcement point whether, if Aus-
tralia ratified the Convention, debtors could seek a stay of
judgment when the Convention would require it to be en-
forced. He observed that there was nothing in Articles 14
and 19 enabling a debtor to obtain free legal assistance,
including for having the opportunity to be heard. He added
that there was a policy reason not to give a debtor assis-
tance: it would give debtors a reason to bring modification
proceedings at no cost to them, which would be an invita-
tion to use State money to lower their maintenance obliga-
tions, and this would not be in the interests of the child. He
concluded by stating that it was not a solution to give a
debtor free legal assistance unless the Article 14 fer means
test was used.

10. M. Heger (Allemagne) appuie la proposition de la
délégation de la Communauté européenne. Il tient égale-
ment a répondre aux commentaires des délégations de
I’ Australie, de la Norvége ainsi que d’autres délégations. 11
estime qu’il est vrai que le principe d’égalité est important,
et que normalement, il ne devrait pas y avoir de différence
de traitement dans I’attribution de 1’aide judiciaire. Cepen-
dant, il souligne qu’il s’agit d’une situation distincte dans
la présente Convention. Il note que dans cette derniére, il
est nécessaire d’accorder une aide a 1’enfant parce que
I’enfant est dans une situation spéciale et il précise que cela
n’est pas vrai pour tous les débiteurs. Il ajoute qu’il a en-
tendu les commentaires de la délégation des Etats-Unis
d’Amérique et d’autres, relatifs au fait que le bien-étre des
enfants doit étre pris en compte. Il note cependant que 1’on
ne peut pas utiliser les arguments spécifiques aux enfants
pour les autres débiteurs. Il renvoie aux commentaires de la
délégation de la Suisse, qui a rappelé que la Convention de
La Haye du 25 octobre 1980 sur les aspects civils de
l’enléevement international d’enfants établissait des distinc-
tions et dérogeait ainsi au principe d’égalité. Il souligne,
comme 1’a fait la délégation du Royaume-Uni, qu’il faut
respecter les différences et il apporte donc son appui au
compromis proposé par la délégation de la Communauté
européenne.

11. Mme Gonzalez Cofré (Chili) attire 1’attention de
I’assemblée sur le Document de travail No 4 présenté par
les pays d’ Amérique latine. Elle indique qu’elle soutient en
partie la proposition de la Communauté européenne. Elle
note cependant certains points de divergences, concernant
I’article 14, paragraphe 5, qui selon elle devrait inclure
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aussi bien le débiteur que le créancier. En ce qui concerne
I’article 14 bis, elle estime qu’il devrait s’appliquer au cré-
ancier seulement. Elle ajoute qu’elle ne refuse pas 1’assis-
tance judiciaire gratuite au débiteur puisqu’elle appuie la
proposition de la délégation de la Communauté européenne
en ce qui concerne 1’article 14 ter. Elle indique qu’elle est
d’accord avec la délégation de 1’Allemagne, a savoir que la
Convention Enlévement d’enfants de 1980 établit certaines
différences pour prévoir 1’égalité des armes. Elle note que
dans la présente Convention, la situation est différente.

12. Mme Mansilla y Mejia (Mexique) précise qu’il est
important de tenir compte de 1’égalité des conditions d’ac-
ces des débiteurs et créanciers. Elle explique que dans cette
Convention on se bat pour les droits, et qu’il est donc im-
portant de se battre pour 1’égalité.

13. Ms Nind (New Zealand) stated that it was obvious
from her delegation’s written comments that they shared
the views of the delegations of Canada, Norway and the
United States of America, that the parties must be treated
equally and that the debtor would respond better if treated
fairly. She added that her delegation was prepared to con-
sider the European Community’s proposal and to see if they
could live with it.

14. Mr Segal (Israel) observed that there were two posi-
tions on modification applications by debtors. He noted that
the first position was that the creditor could obtain free
legal assistance but not the debtor, but that if such assis-
tance were available in his place of residence he could ben-
efit from it. On the issue of the means test, he observed that
there may well be different standards in different places,
and that if the debtor needed help, he could receive free
legal assistance or pay what he was able. He observed that
in Israel, a debtor could misuse the modification procedure
but that a creditor could as well; for example, they could
request modification of the obligation every two to three
months. He noted that if a father continued to pay and
asked for modification, he did not see how one could say he
was not entitled to legal aid. He concluded that when it
came to modification, it should be provided to both debtors
and creditors, and added that on this issue a way must be
found to put the parties on equal grounds.

15. Mr Lixiao (China) stated that they supported the
principal of equality between foreign and domestic appli-
cants and creditors and debtors. He noted that in Working
Document No 5, there was no distinction between a credi-
tor and a debtor. He added that in response to the comment
by the Delegate of the United Kingdom, frivolous claims
by a debtor could be addressed by a merits test.

16. Mr Schiitz (Austria) stated that in Article 14, para-
graph 5, the words “brought by the creditor” in square
brackets should be deleted as they were not related to
equality of arms. He observed that in the tradition of relat-
ed Conventions, if there is a way to recover costs, there is
need for a bond, deposit or security. He concluded that
paragraph 5 should be left without the words in square
brackets.

Document de travail / Working Document No 2

17. The Chair asked the delegation of the European Com-
munity to introduce their proposal in Working Document
No 2 on Article 14, paragraph 5.

18. Ms Lenzing (European Community — Commission)
stressed that Article 14, paragraph 5, was only partially re-
lated to the debtor discussion. She clarified that, rather, it

covered a technical issue analysed in Preliminary Docu-
ment No 3. She noted that her delegation believed the scope
of paragraph 5 was too large, that this was inadvertent and
not a policy decision. She noted that the language copied
the language in the Hague Convention of 2 October 1973
on the Recognition and Enforcement of Decisions Relating
to Maintenance Obligations but that the scope of this Con-
vention was larger because it covered establishment cases.
She added that if the scope was extended to cover applica-
tions by both, creditors and debtors, it should be refined so
as not to go further than existing Hague Conventions. She
concluded by noting that in national procedural law, a secu-
rity, deposit or bond is often required for enforcement and
that had nothing to do with whether the creditor comes
from a foreign country. She added that they should keep the
achievements in the Hague Conventions on security for
costs and redraft this paragraph in line with that and in line
with national procedure.

19. Mr Markus (Switzerland) referred to the proposal by
the European Community to change Article 14, paragraph 5,
and noted that his delegation could go along with it. He
stressed that his delegation was not against extending the
rule to debtors and that debtors should also be protected.
He noted that this was an international standard mentioned
in the Conventions that the Delegate of the European
Community had mentioned, and also in the Hague Conven-
tion of 1 March 1954 on civil procedure. He noted that this
was a system to free parties from paying costs in advance,
but added that there must also be a system to render it pos-
sible to recover costs in the case of an application freed
from security, in order to recover money from the losing
party, as is usually the case in European systems. He ob-
served that courts ask for deposits for parties coming from
abroad because it was a problem to recover those costs if
the applicant lost the case and was not entitled to free legal
assistance under the means test. He noted that Article 15 of
the Hague Convention of 25 October 1980 on International
Access to Justice has just such a system. He noted, howev-
er, that he could not find such a system in the Convention
under negotiation, but if it was in there he would withdraw
his comment.

20. The Chair noted that such a provision did exist in the
Convention under negotiation. This could be found in Arti-
cle 16, paragraph 1, on the scope of Chapter V on recogni-
tion and enforcement: “[...] A decision may include auto-
matic adjustment by indexation and a requirement to pay
arrears, retroactive maintenance or interest and a determi-
nation of costs or expenses.” She added that it was her un-
derstanding that this would cover the cases the Delegate of
Switzerland had mentioned. The Chair gave the floor to the
delegation of the Commonwealth Secretariat.

21. Mr McClean (Commonwealth Secretariat) stated that
his delegation had a different view of Article 14, para-
graph 5, and that to them it applied in two cases. The first
case was when there was an application between Central
Authorities because of Chapter III of the Convention, and
the second was when there was a direct application under
Article 34 to a competent authority. He observed that it was
unnecessary to have a security for costs on enforcement so
they were really just talking about costs between Central
Authorities. He added that there was a trend against securi-
ty for costs and not just in the non-discrimination cases
raised by the delegation of the European Community but
also in line with removing procedural complexities. He
added that with the new system under the Convention there
would be no need for security for costs.
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22. The Chair asked if there were any more interven-
tions.

23. Ms Cameron (Australia) took the floor to respond to
comments from other delegations, including those of the
United Kingdom on the adequacy of the means test under
Article 14 ter, sub-paragraph (a). She noted that many del-
egations did not believe this alone was adequate and que-
ried what, otherwise, the point would be of Article 14. Re-
garding the stay of enforcement issue and Chapter VI, she
noted that enforcement must be in line with the national
law of the State so that if that law states the debtor can ob-
tain a stay of enforcement if he cannot pay, then this would
not be prohibited by the Convention. She observed that the
delegation of the European Community viewed its proposal
as a compromise but queried what this meant, for example
whether removing “brought by the creditor” would have no
application to the debtor. She stated that the proposal un-
der Working Document No 2 for Article 14, paragraph 5,
would narrow a debtor’s protections and requested more
explanation on protection for the debtor. She raised the
further question of the proposed rule in Article 15 which
would limit the ability of debtors to bring modification
applications in their home jurisdiction, and that this would
be unattractive to Australia if the debtor could not get as-
sistance in the State of origin.

24. Ms Bean (United States of America) expressed her
agreement with the comment by the delegation of Australia
on Articles 14 and 15, noting that there had been a problem
in bilaterals with the requesting State modifying downward.
She observed that if there was no free legal assistance, this
would foster disrespect for Article 15 and make it harder to
implement. She clarified that her delegation’s view on the
debtor was not about concern for the debtor but rather for
the child and making sure that he or she would receive
maintenance. Ms Bean added that without assistance, the
debtor would be less likely to pay and would hide. She
stated that on the proposal by the delegation of the Europe-
an Community in Working Document No 2, her delegation
understood it as narrowing protection in respect of paying
costs and expenses, and that the text was narrower than the
current text. She added that it was not inadvertent neces-
sarily to have used language from the 1973 Maintenance
Convention and her delegation supported the comments
made by the Representative of the Commonwealth Secre-
tariat. She concluded that her delegation was not prepared
to limit Article 14, paragraph 5.

25. Mr Beaumont (United Kingdom) stated that the pur-
pose of Article 15 was to avoid conflicting judgments as
much as possible. He asserted that no one was suggesting
that there should be no access for debtors to Central Au-
thorities, and that if the debtor had a reasonable reason for
modification and were poor, he would obtain legal assis-
tance from the Central Authority and assistance to go to
court in the country of the creditor’s habitual residence. He
queried why one should wish to help well-off debtors ob-
tain free legal advice, and why the whole world should
accept the middle class receiving legal assistance. He stated
that this understanding did not undermine Article 15, and
that everyone was interested in protecting the interests of
children, but it was not necessary to do so by giving middle
class debtors legal aid. He added that the proposal by the
delegation of China was disingenuous because they would
use a means test. He noted that it would be acceptable for
some States to give free legal assistance to debtors but this
would not always be the case for Latin American States and
European Community members. He responded to the com-
ments from the Delegate of Australia by expressing hope
that Chapter VI would not be used to not enforce an en-

forceable order. He added that the idea that a State had the
discretion to stay an enforcement should not be encouraged
and maximum efforts should be used to properly apply
Chapter VI, not minimum ones.

26. Ms Ménard (Canada) stated that the delegation of
Canada saw a link between Articles 14 and 15, and ex-
pressed that it would be difficult for Canada if there was a
limit on not opening Article 14 to debtors in conjunction
with the limits in Article 15.

27. Mr Segal (Israel), speaking on the use of a means and
merits test, expressed concern that a State could declare
that the test did not apply to cases arising abroad because
there would be no way to test this. He added that this would
deprive an individual of the ability to seek modification
and, therefore, it would be legitimate and reasonable to put
the creditor and the debtor on the same ground in the Con-
vention.

28. Ms Kochowska (Poland) stated that her delegation
did not believe there was a link between Articles 14 and 15
and that they shared the views of the delegations of the
European Community and the United Kingdom. She noted
that it was true under Article 15 that the debtor, if applying
for modification, would be forced to do so in a foreign ju-
risdiction but that this was not a sufficient reason for legal
aid. She stressed that it should not be forgotten that debtors
will have to fight establishment decisions on maintenance
obligations in foreign jurisdictions and that no one cared
about protection in these cases, and that no one had said
anything about Article 14, paragraph 1, in establishment
cases in foreign jurisdictions.

29. The Chair stated that she wished to conclude the
discussion on Article 14, paragraph 5, and that there was
agreement that the text in square brackets should be delet-
ed. She instructed the Drafting Committee to do so. She
observed that there was some support for the proposal by
the delegation of the European Community on Article 14,
paragraph 5, but that it was not considerable, and therefore
there would be no changes to Article 14, paragraph 5. She
also noted that there was no agreement on Article 14 bis on
extending legal assistance to debtors, and that the discus-
sion remained open. She observed that on Article 14 ter,
sub-paragraph (b), Australia raised the issue that debtors
may only apply for modification but not for recognition and
enforcement. She suggested that this issue be kept out-
standing until discussions took place on Article 10. The
Chair concluded that the discussions were finished with
issues related to sufficient access to justice, observing that
the questions were complex and the Articles linked. She
felt the delegates were coming closer to compromise but
still needed intense discussions. She noted that plenary
meetings had limits on intense discussions and that because
complex issues had arisen, she would suggest creating a
Working Group to find compromise on access to justice
with special concern for Article 14, and to then report to
the plenary as soon as possible. She suggested that the
Chair of the Working Group be Ms Dani¢le Ménard from
the Canadian Department of Justice, known for her experi-
ence in international recovery of maintenance. She also
suggested that delegations from States with a strong inter-
est and views on the matter should meet. She stressed that
the list was not closed, and that if other delegations had a
strong wish to participate, they may, but observed that a
small group would be better for intense discussions. She
invited the delegations of the following States and Organi-
sation to join the working party: Russian Federation, China,
Japan, the United States of America, Canada, the European
Community, Germany, France, the United Kingdom, Aus-
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tralia, Chile, Brazil, Switzerland and Israel. She invited a
representative of the Permanent Bureau, the co-Rappor-
teurs, and the Chair of the Drafting Committee to also at-
tend, and asked if everyone could meet Sunday at the Per-
manent Bureau. She asked if this would be acceptable.

30. The Deputy Secretary General requested, as a matter
of logistics, delegations from any States that were not listed
by the Chair to please give prior notice of their intended
participation and to approach the Chair. He stressed that
this was only a matter of logistics.

31. The Chair announced a coffee break and requested
the participants to return at 11.10 a.m.

32. After returning from the coffee break, the Chair gave
the floor to the Deputy Secretary General.

33. The Deputy Secretary General stated that he was
embarrassed to announce that the group photo would have
to be postponed until sometime next week and that as a
consequence the lunch break would now be free. He stated
that the weather looked good at that moment but could
change. He reminded the delegates to fill out the various
reply forms for different receptions and excursions and to
return them to the front desk.

Organismes publics (art. 2(4), 10 et 33) / Public bodies
(Arts 2(4), 10 and 33)

34. The Chair stated that they would now start discussion
on public bodies and invited the co-Rapporteur to speak on
this topic.

35. The co-Rapporteur (Mrs Borras) queried whether ap-
plications by public bodies could be included in the Con-
vention. She stated that the answer was yes for the follow-
ing reasons. First, although the main responsibility of main-
tenance lay with the parents, public bodies may be called
upon to provide maintenance, either temporarily or defini-
tively, in place of the parents. Second, public bodies were
excluded in the 1973 Maintenance Convention exequatur
but the provisions now had to be modernised, and in 1973
there was another Convention on applicable law, the Hague
Convention of 2 October 1973 on the Law Applicable to
Maintenance Obligations. She noted that difficulties would
have to be faced because systems around the world differ
largely from one to another. She queried how the Conven-
tion could provide for applications by public bodies and
responded that this was the objective of Article 2, para-
graph 4, on scope. She noted that the Convention shall not
only apply to cases between creditor and debtor, but also to
cases where a public body will claim the reimbursement of
benefits provided in place of maintenance. She observed
that the inclusion was made in a flexible way: the public
body shall have the possibility to make a claim under the
Convention for the same cases accepted under Article 2,
paragraphs 1 and 2, and that paragraph 1 was a mandatory
basis only for children. She queried what it would mean if a
Contracting State extended the Convention to a mainte-
nance obligation arising, for example, from a relationship
based on affinity: a public body, in respect of a State which
has made the same declaration, may make a claim for reim-
bursement according to Article 33. She noted that it needed
to be clarified whether a Contracting State may, while ex-
tending the application in this way, exclude the provisions
of Article 33. She noted that the exclusion of claims by
public bodies was not unlimited, but was only possible
under the conditions established in Article 33, paragraph 1.
She observed that these limitations had not yet been dis-
cussed in the plenary. The first limitation is on the nature

of the application: only for recognition and enforcement
(Art. 10, para. 1, sub-para. (a)) and for enforcement (Art. 10,
para. 1, sub-para. (b)). She added that it excluded the pos-
sibility for a public body to establish a decision by making
an application under the Convention, and that this was open
for further discussion.

The co-Rapporteur described the second limitation as being
that a public body must be either acting in place of the
creditor, or seeking reimbursement for benefits already pro-
vided to the creditor in place of maintenance. She queried
under which conditions the public body would have the
right to act and responded that, according to Article 33,
paragraph 2, this was governed by the law to which the
body is subject. She added, however, that the existence of
the maintenance obligation and the extent of the obligation
were subject to the law applicable to the maintenance obli-
gation, whether internal or arising from the Convention.
She queried in what situations a public body would be able
to seek recognition or claim enforcement and responded
that paragraph 3 of Article 33 envisaged two possible situa-
tions: when the public body was the applicant in the pro-
ceedings in which the decision was rendered against the
debtor, or when the decision had been given between the
creditor and the debtor and the intervention of the public
body was limited to the possibility of seeking recognition
and enforcement of that decision, to the extent of the bene-
fits already provided by the public body. She noted that
there were three important elements: 1) the existence of a
maintenance obligation between the creditor and the debtor,
2) the law applicable to the public body entitled to seek
recognition and enforcement, and 3) that the creditor had
received benefits in place of maintenance. She added that it
has an effect: the public body cannot act on behalf of a cred-
itor to obtain recognition and enforcement, but can only act
when benefits have been effectively provided. She con-
cluded by noting that paragraph 4 of Article 33 established
the requirement to prove the fulfilment of the conditions of
paragraphs 2 and 3, without prejudice to the requirements
of Article 21. She added that the proof need only be pro-
vided “upon request” and may be “any document”.

36. The co-Rapporteur (Ms Degeling) stated that the
general principle of Article 8 was that there should be no
costs imposed for services provided by the Central Authori-
ty, that the general principle of cost-free administrative
services for applicants and Central Authorities was well
supported, and consistent with the Convention’s aims for a
simple, low-cost and rapid procedure. She noted that para-
graph 2 of Article 8 applied to the Central Authority in both
the requesting and requested States, that the “applicant”
was a person or public body making an application under
Article 10. She noted that if the applicant were a public
body, the same principle of cost-free services would apply
according to the current Convention text. She observed that
there was no support in the negotiations for making any
distinction under Article 8, paragraph 2, in relation to Cen-
tral Authority services, between individual applicants and
public bodies as applicants seeking reimbursement for wel-
fare support payments made to creditors or children. She
added that it was considered undesirable to penalise a State
by imposing charges simply because that State had provid-
ed maintenance to children in advance of recovery from the
debtor. She stressed that the most important issue for public
bodies would be to ensure that they have access to the Cen-
tral Authority route for applications to the Central Authori-
ty services, free of cost to an applicant, as provided for in
Article 8, paragraph 2. She queried whether there was any
justification for treating public bodies differently to other
applicants, for example, because public bodies have money
and can afford to pay. She noted that the advantages of
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excluding public bodies from Article 8 benefits included
more recovery of child support, more quickly and more
effectively. The disadvantages would include, for the re-
quested State, that different procedures would apply and
that this would be less efficient and more costly. She added
that, for the requesting State, public bodies might not make
an application if they were charged but this would depend
on how much might be recovered from the debtor. She ob-
served that the Commission had not decided the question of
whether Articles 14 to 14 ter (Option 2) should apply to a
public body and, in particular, whether free legal assistance
should be provided to public bodies in accordance with
Article 14 bis. She stated that effective access to proce-
dures is an overarching principle of the Convention and
queried how exclusion of public bodies could be justified.
She noted, however, that there might be implications if
public bodies could have access to procedures but that ac-
cess would not be onerous for the system, the numbers
would not be huge, public body applications would only be
used when the debtor could pay, and that in many cases
where the public body has paid benefits in place of mainte-
nance it was because the debtor could not afford to pay
anything. She noted that it would be a policy question to
grant free legal assistance to a public body whose access to
procedures is not impeded by lack of funds. She observed
that some experts had stated that their public bodies always
provide benefits to creditors and children if a debtor does
not pay, and that reimbursement would be sought whenever
possible. She added that these experts believed that their
public bodies should receive all the benefits of any other
applicant and should not be penalised for supporting credi-
tors in need, whereas other experts said their countries
would not provide free legal representation to bodies which
were not in need. She concluded that there seemed to be no
disagreement, however, that public bodies could receive
administrative assistance and co-operation from Central
Authorities.

37. The Chair opened the floor for discussion.

38. Ms Lenzing (European Community — Commission)
stated that she would present the proposal of her delegation
on public bodies in Working Document No 2. She observed
that the delegation of the European Community suggested
amendments to Article 33 by linking them to the amend-
ment to Article 14 bis, paragraph 2. She stated that the
amendments addressed two issues raised by the co-Rap-
porteurs on the position of public bodies, namely which
applications would be available to public bodies under Ar-
ticle 33 and whether Articles 14 to 14 ter would apply. She
noted that public bodies should be able to apply for recog-
nition and enforcement, but that her delegation did not see
the need to extend Article 33 to establishment cases, with
the exception of cases falling under Article 17, paragraph 4.
In those cases, a public body should be able to apply for
establishment. She observed that there was no practical
need for a public body to make a request for establishment
abroad because, with the exception of cases falling under
Article 17, paragraph 4, the applications would be made in
their own jurisdictions. She noted that this was reflected
in the amendment to Article 33 which read: “For the pur-
poses of applications under Article 10(1)(a) and (b) and
Article 17(4), [...].” She responded to the comment made
by the delegation of the Commonwealth Secretariat by not-
ing that there was no application procedure in Article 17,
paragraph 4, and the drafting of the amendment did not
therefore fit, but that this could also be amended to refer to
“covered by Article 17(4)”. She stated that it should not
make a difference if it were a public body or individual
making an application, that public bodies should be entitled
to free legal assistance under Articles 14 and 14 bis and

that the requesting State should not be able to request reim-
bursement. She added that the main policy reason for this
was the difference of systems worldwide, including within
the European Community. She observed that in some sys-
tems, public bodies intervene systematically but that in
other systems they are less active and have a different role
and that it would normally be the parent or child who
would make the application. She added that it would not be
fair to exclude one system from free legal assistance, and
that the only way to proceed would be to include public
bodies under Article 14. She stated that this approach is
supported by a general principle of private international
law, which also underlies Article 8, namely that there
should not be money flowing between States, as this would
be too complicated. She stated that her delegation believed
this aim was achieved in the drafting proposal by way of
including a new paragraph 5 in the text which made it clear
that public bodies would benefit from services, and drew
attention to Article 14, paragraph 2, which cross-referenced
Article 14 bis on free legal assistance. She cautioned that
she did not know how Article 14 bis would look but for
now it would contain exceptions in view of financial cir-
cumstances, and this would be hard to apply to public bod-
ies because they are normally not in trouble financially.

39. Ms Bean (United States of America) stated that the
proposal by the European Community was clear and that
the delegation of the United States of America was in
agreement on public bodies receiving free legal assistance,
but that they needed to discuss which services they could
receive which would expand what public bodies could do.
She referred to her delegation’s comments on public bodies
in Preliminary Document No 36, noting that her delegation
believed that the definition of “creditor” should include a
public body acting in place of an individual creditor for all
child support cases, including establishment, recognition,
enforcement and modification, and that this was where they
would go beyond the proposal by the European Communi-
ty. She gave an example of the practical need to extend the
definition in this way: so long as the public body’s recov-
ery were restricted to benefits provided in lieu of child
maintenance, the delegation would see no reason to treat
the public body any differently than the individual creditor.
She added that they understood this to mean that the public
body could only recover what the debtor would be obliged
to pay as child support (or, for prior periods, would have
been). If the public body provided higher benefits than the
debtor would be ordered to pay under the relevant child
support guidelines, it would not be able to recover the ex-
cess from the debtor; if it provided lower benefits than the
debtor was or would have been ordered to pay the individu-
al creditor, it would not be able to recover more than it
paid. She gave as an example a case where public benefits
went to a family and the public body could not locate the
debtor for whatever reason, but then the family could no
longer receive benefits, and the public body found the
debtor. The public body in this case should be able to apply
for the establishment of retroactive benefits. She concluded
by noting that, as a technical drafting matter, Article 33,
paragraph 1, used the phrase “benefits provided in lieu
of maintenance” while Article 33, paragraph 2, used the
phrase “benefits provided [...] in place of maintenance”.
She suggested that “in lieu of” be used in both paragraphs.

40. Mr Markus (Switzerland) noted that the delegation of
Switzerland agreed with the proposal by the European Com-
munity with the exception of one point of disagreement or
one needing further explanation: whether public bodies
should obtain free legal assistance under Article 14 bis,
which is for persons in need. He stated that public bodies
were not in need and did not need financial support which
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would otherwise be nothing else but a subsidy paid to the
requesting State from the requested State. He stated that he
could not understand the possibility of such a subsidy be-
tween two States, and that the discussions were trying to
protect children, not public bodies.

41. Mme Gervais (Canada) note, tel qu’indiqué au Do-
cument préliminaire No 36 dans les commentaires de la
délégation du Canada, que le Canada est d’avis que les
organismes publics doivent pouvoir présenter des demandes
au titre du chapitre III, non seulement pour la reconnais-
sance et I’exécution d’une décision, mais aussi pour 1’ob-
tention ou la modification d’une décision. Elle suggére
donc de modifier le projet de Convention en conséquence.
Elle est d’avis qu’une autre modification devrait étre appor-
tée, et ce, indépendamment de la décision qui sera prise
concernant la possibilité qu’auront les organismes publics
de présenter d’autres catégories de demandes. Elle indique
que cette modification consisterait a ajouter, au paragraphe
premier de ’article 33, le mot « paiement » avant le mot
« remboursement », pour couvrir les cas ou l’organisme
public est en droit de recevoir, en plus du remboursement
des prestations qu’il a déja fournies a titre d’aliments, le
paiement des prestations qu’il fournit actuellement et de
celles qu’il fournira dans le futur. Pour conclure, elle note
que sa délégation est d’avis que les organismes publics,
agissant a la place des créanciers d’aliments, ont vocation a
bénéficier des mémes conditions d’accés effectif aux
procédures que ceux-ci, soit les conditions prévues a 1’arti-
cle 14. De méme, elle est d’avis que les organismes publics
doivent pouvoir bénéficier de I’assistance juridique gratuite
pour les demandes d’aliments relatives aux enfants, au titre
de I’article 14 bis.

42. Mr Lixiao (China) stated that the delegation of China
shared the observation made by the Swiss delegation, add-
ing that it was important that free legal assistance be made
available for people who cannot pay legal fees associated
with maintenance procedures. He added, however, that
Working Document No 5 would be acceptable if legal as-
sistance was limited to public bodies under Article 14, par-
agraph 8, as proposed in that Working Document.

43. Mr Hellner (Sweden) stated that his delegation had
two observations regarding free legal assistance for public
bodies. First, he stated that his delegation concurred with
that of the European Community. He queried what would
happen if assistance were not provided and responded that
if public bodies incurred costs, either they would not per-
form enforcement which would send a message to debtors
that they could get away with not paying maintenance,
which would not be in the best interests of the child, or
alternatively, the child might be the applicant with the pub-
lic body in the background. He stressed that to resort to
such methods was not an open way of doing things. He
concluded that it would be best for the child if public bod-
ies could benefit from free legal assistance.

44. Mr Helin (Finland) associated his delegation with the
comments made by the delegations of Sweden, the Europe-
an Community, and the United States of America. He noted
that granting free legal assistance to public bodies for the
recovery of child support did not mean there would be an
extra burden for the requested State because the public
body would be acting in place of an individual.

45. Mr Segal (Israel) responded to the comments of the
delegations of Sweden and Finland by noting that their
reasoning could also apply to public bodies seeking free
legal assistance for establishment cases. He stressed that
his delegation did not want public bodies not to be able to

support applications. He noted that even today public bod-
ies were able to ask for an attorney and that the expense of
the attorney could be higher than the maintenance itself and
therefore the same system applying to individuals should
also apply to public bodies. He stressed that he did not
want to see the Convention limited to individuals, nor free
legal assistance limited to only recognition and enforce-
ment.

46. Mr Schiitz (Austria) took the floor to add thoughts to
the discussion. He stated that the question at hand was not
only about treating public bodies in the same way as chil-
dren for maintenance. He noted, rather, that there were also
issues of reciprocity, international co-operation and wheth-
er the cost of accountants’ salaries could be saved if States
are not burdened with incoming and outgoing invoices
when the public body is on the other side. He stressed that a
cost-benefit analysis should be considered, and that the
right decision on the matter would not be reached if they
only thought in terms of whether public bodies were rich or
not, and children the only deserving recipients of free legal
assistance.

47. The Chair stated that the majority of the delegations
could accept the provision of free legal assistance to the
extent that public bodies could apply for recognition and
enforcement and that there were no objections to the pro-
posal of the European Community to cover Article 17, par-
agraph 4, cases under their proposal in Working Document
No 2. The Chair asked the Drafting Committee to make the
necessary adjustments. She noted that there was no agree-
ment on whether public bodies may get free legal assistance
on establishment. She asked the Drafting Committee to re-
visit the Article in the light of the proposal of the United
States of America on the language “in lieu of” in Prelimi-
nary Document No 36 and the changes proposed by the
delegation of the European Community in Working Docu-
ment No 2 on Article 17, paragraph 4. She suggested that if
this was acceptable, Commission I would now turn to Arti-
cle 20, and asked the co-Rapporteur to introduce the Arti-
cle.

48. Mrs Borras (co-Rapporteur) observed that a Con-
tracting State can extend benefits under the Convention to
other types of family under Article 2, paragraph 2, by mak-
ing a declaration. She raised the question of whether Arti-
cle 33 would apply to public bodies or its application ex-
cluded, if a State does extend the Convention to others,
based on, for example, a family relationship, parentage,
marriage or affinity, but that extension is not accepted by
another State.

49. Mr Segal (Israel) proposed that the Working Group
on the issue of free legal assistance be given the additional
task of determining whether Article 33 would apply to pub-
lic bodies in such a case.

50. The Chair noted that the Working Group had a dif-
ferent task, but that they would be free to deal with the
matter. However, she stressed that their main task was to
address the matter of free legal assistance in cases of child
maintenance.

51. Mr Hatapka (European Community — Commission)
stressed that it would only be fair if States were allowed to
make tailor-made declarations to include or exclude areas
for which the Convention extended to public bodies. He
added that it might be possible for States to make declara-
tions that public bodies would not be covered by extensions
of the scope of application under Article 2, paragraph 2.
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Article 20(1) a /to (5)

52. The Chair asked if there were any objections to this
approach. As this was not the case, she asked the Drafting
Committee to take note of this proposal and to draft accord-
ingly. She stated that the discussion would move on to Ar-
ticle 20, the procedure for recognition and enforcement.
She asked the co-Rapporteur (Mrs Borras) to introduce
Article 20.

53. The co-Rapporteur (Mrs Borras) stated that the pro-
cedure on all applications for recognition and enforcement
had to be simplified, speedy and low-cost. If this were not
the case, the rights of creditors would not have real effect
at the international level. She noted that the current situa-
tion was marked by complexity and costs associated with
many procedures in international cases, but that at regional
levels simplified systems had been developed, especially
within the European Community. She noted that several
attitudes existed towards procedures: that they should not
interfere with domestic laws, and that a partially harmo-
nised procedure for recognition and enforcement needs to
be developed to give real effect to decisions at the interna-
tional level. She noted that the second option is followed in
Article 20, as was largely discussed on previous occasions.
But since the Convention would not harmonise all of its
aspects, the procedure on an application for recognition and
enforcement would be governed by the law of the requested
State, according to paragraph 1.

Paragraphs 2 and 3 dealt with the two different possibilities
for the process of recognition and enforcement. The first
concerned an application made through the Central Author-
ity and what would signify that the application has been
processed, and not rejected, by the requested Central Au-
thority under Article 12. Paragraph 2 made reference to the
two different possibilities according to the particularities of
different States: referring the application to the competent
authority or, if the Central Authority is the competent au-
thority, to declare the enforceability of the application. In
any case, Central Authorities and competent authorities
must act “promptly” and “without delay”, but not “immedi-
ately”: that would not be realistic. The second case is when
a direct application is made to the competent authority,
which in paragraph 3 is also required to act “without de-
lay”. At this stage, as set out in paragraph 4, neither the ap-
plicant nor the respondent are entitled to make any submis-
sions and the grounds to refuse the declaration of enforcea-
bility are limited. It remained to be decided however what
the grounds would be: a maximum, Articles 17 and 19, or a
minimum, Article 19, paragraph (a). Other compromise po-
sitions were possible, such as a combination of Articles 17
and 19.

Under paragraph 5, the declaration of enforceability or the
registration of the decision should be “promptly” notified
to the applicant and the respondent. They would have the
possibility to challenge or appeal, depending on whether
the act was made in an administrative or judicial procedure,
“on fact”, “on a point of law”, or “on fact and on a point of
law”. This was not a review of the merits, which is prohib-
ited by Article 24, or a new finding on facts, which is pro-
hibited by Article 23. According to paragraph 6 of Arti-
cle 20 a time limit would be established to lodge the chal-
lenge or appeal, and at the stage of appeal the procedure
would be adversarial (contradictoire), which meant that
both parties would have the opportunity to be heard. The
only grounds for challenge or appeal were set out in para-
graphs 7 and 8. According to paragraph 7, a challenge or
appeal may be founded on: the grounds for refusing recog-
nition and enforcement under Article 19; the bases for rec-

ognition and enforcement under Article 17; the authentici-
ty, veracity and integrity of documents as set out in Arti-
cle 21. Paragraph 8 provided for another ground, applicable
only to the respondent, in the event the respondent has dis-
charged the debt.

The applicant and the respondent would, under paragraph 9,
be promptly notified of the decision in order to decide
whether to accept the decision or consider further appeal
under paragraph 10, where this is possible. In fact, para-
graph 10 only allowed further appeal if permitted by the
law of the State addressed, which seemed unnecessary giv-
en the general rule in paragraph 1 of Article 20. The ques-
tion of any further elaboration of this rule remained open,
taking into account the potential for abuse of appeal proce-
dures. New possibilities for appeal could undermine the
efficiency of the application of the Convention and have a
negative effect on the mutual confidence of States, as well
as increase costs and delays. In order to avoid these conse-
quences, consideration could be given to other possibilities:
prohibitions on stay, or suspension of enforcement while
any appeal is pending, or limiting appeals to points of law.

Finally, paragraph 11 clarified that a Contracting State may
put in place simpler or more expeditious procedures. There
was no contradiction or overlap with Article 46, para-
graph (b), the most effective rule. Article 20, paragraph 11,
allowed a Contracting State unilaterally to introduce sim-
pler procedures, whereas Article 46, paragraph (b), allowed
this unilaterally or by an agreement between the requested
and the requesting States.

In closing, the co-Rapporteur brought to the attention of
the Drafting Committee the question of whether there were
provisions in Article 20 from which Contracting States
should not be allowed to derogate.

54. La Présidente du Comité de rédaction remercie la
Présidente de lui avoir donné la parole. She noted that those
who had participated in the Special Commission would
recall that an extensive amount of time had been allotted to
discuss Article 20 and that it was important that time was
spent on it because this Article, along with Article 14, was
the linchpin of the Convention. It emerged from lengthy
debate that there were basic misunderstandings about what
these provisions meant, and that clarity and enlightenment
were gained from the discussions. She added that her re-
marks would underscore the most important aspects of the
provision. She noted that the starting point of the Article
was that the application had been processed and not reject-
ed. It was then assumed that the application was accompa-
nied by the documents listed in Article 21. She noted that
this Article was not to be confused with Article 28, which
stated that enforcement measures would take place accord-
ing to national law, whereas this Article dealt with an in-
termediate procedure. She noted that this was the key ele-
ment which caused confusion. She observed that the specif-
ics of the provision were discussed at length by the co-
Rapporteur (Mrs Borras). However, on Article 20, para-
graph 10, she stressed that further appeals were only possi-
ble if permitted by the law of the State addressed. She
queried whether this provision was really necessary and
whether there should be further elaboration to deal with
potential abuses. She noted that in Preliminary Document
No 36, a range of options for doing so were listed: stay or
suspension of enforcement might be prohibited while an
appeal is pending and the decision given on the challenge
or appeal might be contested only by a single appeal. Such
an appeal might be limited to points of law; if there were a
stay or suspension of enforcement, there might be a re-
quirement for the posting of a security or a bond; if the
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decision were not taken within a specified period of time,
there might be an obligation, on request, to provide an ex-
planation for the delay. Turning to Article 20, paragraph 11,
she noted that in a previous draft, this was found after par-
agraphs 2 and 3 but that the Drafting Committee could not
understand why it had been placed there and that it was
better at the end of the Article. She observed that this pro-
vision should be read in conjunction with Article 46, para-
graph (b), an overlap, and wondered about the necessity of
Article 20, paragraph 11. She also underscored the policy
question raised by the co-Rapporteur on whether there
would be provisions in the Article from which States could
not derogate.

55. The Chair observed that they were not discussing
Article 21, only Article 20, and that Article 20 would be
discussed as outlined in the agenda: paragraphs 2 to 5 on
registration and declaration of enforceability, paragraphs 5
to 9 on challenge and appeal, and paragraph 10 on further
appeal. She added that they would address paragraph 11 in
conjunction with Article 46, paragraph (b), and then move
on to the documents required by Article 21. She suggested
that they start with paragraphs 2 to 5, noting that the big
policy decision here was the text in square brackets in par-
agraph 4 on extension of ex officio control. She noted that
there were two alternatives but that other combinations had
been heard. She gave the floor to the delegation of Japan.

56. Mr Hayakawa (Japan) noted that as to paragraph 4 of
Article 20, the delegation of Japan had submitted written
comments, which appeared in Preliminary Document
No 36. His delegation thought that the second sentence of
paragraph 4 would be problematic and should be deleted.
The main concern was if a foreign order were recognised
and enforced without giving the respondent an opportunity
to defend himself, which would be a problem. So his dele-
gation’s first preference was therefore the deletion of the
second sentence. He added, however, that having talked
with some other delegations, his delegation realised that
even if an order has been registered or declared enforceable
without hearing the parties, there would not be serious
problems as long as the enforcement of the registered or
declared order can be stayed / suspended during the possi-
ble procedure of challenge and appeal. He noted that his
delegation would like to make sure in one way or another
that the enforcement of a registered or declared order can
be stayed / suspended until the end of possible challenge
and appeal procedures. With respect to the two bracketed
options in paragraph 4 of Article 20, his delegation pre-
ferred Articles 17 and 19 to Article 19, paragraph (a), only.
He stated that it was now understood that practically it
would be difficult for the court to examine ex officio the
points other than public policy at this stage, but his delega-
tion still had some hesitations about limiting the ground for
refusal to public policy, for it might happen that the court
notices by chance some problems, for example fraud in the
procedure, and in those cases, they do not want to force the
court to declare enforceability.

57. Ms Bean (United States of America) stated that it was
important for the goals of the Convention to produce results
which are, among other things, prompt and fair, and that in
Article 20, the procedures for recognition and enforcement
should be efficient and swift. It would do nothing for chil-
dren if the procedure to recognise and enforce a valid order
in the requested State takes a long time. She added that her
delegation felt that Article 20 provided a good balance be-
tween the desire to obtain swift justice for children and the
desire to be fair to the debtor, to provide the debtor due
process. Article 20 requires the competent authority to,
without delay, declare the decision enforceable or register

the decision for enforcement. Article 20, paragraph 4, ad-
dresses the level of ex officio review allowed at this part of
the process. Article 20, paragraph 4, is one of the most
important in the Convention. Because one of the main goals
of the Convention is to simplify the process for recognition
and enforcement of foreign child support orders, she stated
that her delegation believed that the level of review at this
stage should be minimal. She added that, at most, her dele-
gation believed that the review should be limited to the
public policy reasons specified in Article 19, paragraph (a).
She stated that her delegation worried that if the level of
ex officio review is expanded to all of Article 17 and all of
Article 19, there could and would be significant delays in
getting child support to needy families. There is no need for
a review at this stage of an order that is regular on its face
and which has no apparent conflict with public policy. The
parties cannot present evidence at this stage anyway so an
extended review is unnecessary. Also, she noted that all
delegations had agreed on the need to trust each other and
presume the requesting State is complying and sending
good orders. Article 20, paragraph 5, requires that the re-
spondent be notified of the declaration or registration im-
mediately and may bring a challenge on fact or point of
law. This provides the debtor with adequate notice and op-
portunity to bring up defences of Articles 17 and 19, Arti-
cle 20, paragraph 7, and Article 20, paragraph 8, to protect
his or her interests. She noted that in the experience of her
delegation, a procedure such as that found in Article 20
provides for the swift, efficient registration or declaration
of enforceability in the vast majority of cases, and corre-
spondingly provides for the more timely collection of child
support for children. At the same time, for the very small
number of debtors that object to the recognition and en-
forcement, it provides ample notice and opportunity to ob-
ject to the order on proper grounds and to litigate his or her
objections.

58. Ms Albuquerque Ferreira (China) noted that in the
previous Special Commissions, this Article was seen as an
important problem and that there was no consensus or
agreement on any of the provisions in the Article. She
stressed that she believed matters of civil procedure law
should be left to the law of the forum. She added, however,
that to have this procedure here would import something
into a legal system and that this could bring problems re-
garding rights of defence and the structure of internal legal
systems. She stated that some of the provisions of this Arti-
cle go far beyond the real object and purpose of this Con-
vention, which are not to harmonise substantive rules. Am-
putating parts of internal law systems without properly
pondering their specific principles and structures can lead
to distortions and unfairness. She noted that the Chair of
the Drafting Committee had stated that there were misun-
derstandings of the provisions of the Article, but stressed
that requests must be dealt with by the judicial system.
Regarding the grounds for the ex officio revision of the
application, she stated that her delegation was strongly in
favour of admitting as grounds for ex officio revision those
specified in Articles 17 and 19 but could not accept to re-
duce the ex officio grounds to public policy. She also added
that the second sentence of paragraph 4 was difficult to
accept because it was unjustified and unbalanced. Celerity
cannot take precedence over the fundamental procedural
right of being heard (contradictoire). She added that, fur-
thermore, in the system of her country, the Public Prosecu-
tor is also entitled to make submissions (and to appeal). She
added that among its legal duties are, precisely, those of
representing public interests and the interests of minors. If
submissions are allowed only at the appeal stage, and if the
effect of the appeal is not of staying the procedures, en-
forcement will be carried out, which may have serious con-
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sequences to the respondent, as well as to the applicant.
She stressed that the delegates must not forget fundamental
procedures of law. Regarding paragraph 6, she stated that
her delegation would have a problem with the deadlines
specified here because, Macau, as a region of China, needs
to go through its internal mechanisms. The Special Admin-
istrative Region of Macau could not cope with the dead-
lines in relation to mainland China, but she confirmed that
this could be solved with the addition of more days to the
provision. She noted that her delegation had other observa-
tions on documentation, including issues with language and
translations but that their main concerns were with para-
graph 4: that her delegation could not accept reducing ex
officio review to public policy, nor could it accept the sec-
ond sentence.

59. Mr Markus (Switzerland) recalled paragraph 2,
which says that when there is an application for recognition
and enforcement it should be referred promptly by the Cen-
tral Authority to the competent authority. He noted that in
Switzerland there is a very efficient practice where, before
starting execution procedures, the Central Authority con-
tacts the debtor to reach an amicable solution and invites
him to make a “voluntary” payment. The debtor agrees to
make a payment when a declaration from the country of the
creditor is available. He stressed that this procedure is not
always used, for example, sometimes the debtor does not
co-operate at all and this gets referred to competent au-
thorities for recognition and enforcement. He noted that he
would propose a small change to this paragraph, making
reference to Article 6, paragraph 2, sub-paragraph (d), en-
couraging amicable solutions by Central Authorities. He
added that he would submit a written submission. He stated
that on paragraph 4 it was his understanding that the dele-
gations of Japan and China said there should be a possibil-
ity to suspend or stay enforcement during appeals. He stat-
ed that there should be quick and efficient proceedings for
recognition and enforcement, but that this must somehow
be balanced with an efficient appeal and that the appeal
should not hinder execution of access to assets. He added
that if a declaration of enforcement is registered without
hearing the respondent, and that there should be a stay on
execution when there is an appeal, then this says nothing
about securing the assets of the respondent. He raised a last
point on paragraph 4 in relation to the text between square
brackets, and stated that the delegation of Switzerland did
not have strong feelings but tended to support including
just Article 19, paragraph (a), for the reasons given by the
United States of America, to have effective proceedings,
and that Article 19, paragraph (a), seems a better way to do
this.

60. The Chair asked the delegation of Switzerland to sub-
mit its proposals in writing, and gave the floor to the dele-
gation of Canada.

61. Mme Ménard (Canada) explique qu’une procédure
administrative simplifiée a été mise en place au Canada.
Elle indique que 1’article 20 est important pour sa déléga-
tion et ajoute que sa délégation appuie le présent libellé de
I’article 20. Elle note que sa délégation ne veut pas d’une
révision d’office a ’enregistrement et que si une telle révi-
sion était prévue, elle devrait étre limitée aux motifs de
I’article 19, paragraphe (a). Quant aux motifs prévus a
I’article 17 et autres paragraphes de I’article 19, elle note
qu’ils ne feront qu’allonger les délais. Elle ajoute cepen-
dant qu’il serait possible de tenir compte des motifs des
articles 17 et 19 au moment de la contestation et de 1’appel
par le défendeur. Elle rappelle que la future Convention est
basée sur la confiance et la coopération entre les Etats.

62. Ms Lenzing (European Community — Commission)
stated that this was an important Article for achieving the
objectives of the Convention, and that it was not an option
to leave it to national law. She added that the procedure to
recognise and enforce a judgment had to be speedy and
low-cost. She observed that some delegations had concerns
with the text in Article 20 and that they were willing to
work on some aspects of this to address those concerns, but
that they needed to be certain that additional flexibility of
the Article did not jeopardise speedy, low-cost procedures,
which is the objective of the Article. Regarding the text in
square brackets, she stated that she saw the benefits of lim-
iting grounds of refusal to aspects of public policy. She
added that it would be useful to examine the full grounds of
refusal in the second stage. She noted that she was recep-
tive to the argument by three delegations that the rights of
defence have to be guaranteed in a two-step procedure. She
noted that under the rules applicable within the European
Community, during the delay for an appeal against a decla-
ration of enforceability and until any such appeal had been
determined, no enforcement takes place. She added that she
was open to specifying and clarifying this. She also noted
that it was possible that the current deadline of 30 days was
too restrictive for some delegations and that the European
Community could be flexible in this regard. She concluded
by noting that if they worked to guarantee that the rights of
defence are protected, they could elaborate on paragraph 11
and take care of concerns regarding Article 20 without giv-
ing up the principle of a speedy and effective procedure.

63. Ms Kulikova (Russian Federation) stated that her
delegation was among those who believed that procedures
for recognition and enforcement should be those of the law
of the State addressed. She observed that the Russian Fed-
eration system for recognition and enforcement of foreign
judgments is balanced and for the creditor and debtor, not
lengthy. She noted that her country has general rules of
recognition and enforcement for all civil matters and, thus,
had problems with Article 20. On paragraph 2, she stated
that they did not understand what is meant by competent
authority because in Russia this authority is the court which
has its own rules. She added that paragraphs 2, 3 and 4 do
not coincide with these rules, and that they are not recog-
nised in the Russian system at all. She noted that the step of
registration in paragraph 2 does not exist in Russia. She
observed that many countries may have different systems
and that it would therefore be difficult to build a unified
system of recognition and enforcement. She added that,
rather, the main task was to ensure that applications for rec-
ognition and enforcement are dealt with efficiently and
effectively, but that this should be done in line with nation-
al legislation. She added that her delegation was flexible on
this and could find common ground up to paragraph 5, clar-
ifying that the paragraphs after paragraph 6 were not yet
being discussed. She stressed her delegation’s agreement
with the delegation of China that national procedures
should be used for applications for recognition and en-
forcement.

The meeting was closed 1.15 p.m.
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Procés-verbal No 5

Minutes No 5

Séance du vendredi 9 novembre 2007 (apres-midi)

Meeting of Friday 9 November 2007 (afternoon)

La séance est ouverte a 14 h 45 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Article 20(1) a /to (5) (suite / cont.)

1. The Chair welcomed the delegations and indicated
that discussions would continue in relation to the first five
paragraphs of Article 20.

2. Ms Cameron (Australia) thanked the Chair and re-
ferred the delegations to Preliminary Document No 36
which contained a proposal that had been made by the Aus-
tralian delegation in relation to paragraph 4 of Article 20
and supporting reasons. It was suggested that the grounds
on which the competent authority in the requested State
may review ex officio an application for recognition and
enforcement should exclude Article 17, but include para-
graphs (a), (c) and (d) of Article 19. Ms Cameron explained
that in Australia, the competent authority for recognition
and enforcement would likely be aware that there was ei-
ther an inconsistent decision in existence, or, proceedings
involving the same parties and for the same purpose as
those pending before an authority in the State addressed,
i.e., that the circumstances in paragraphs (c¢) and (d) of
Article 19 had been met. She noted that the competent au-
thority would likely be aware of such circumstances with-
out the need for submissions from either party.

Ms Cameron noted that if the competent authority was not
able to refuse to make a declaration or registration, then the
authority could be forced to register a decision that would
be inconsistent with a prior decision that was also regis-
tered for enforcement. She explained that it would then be
requisite upon the debtor to institute proceedings to bring a
challenge in respect of any declaration and registration.

Ms Cameron further stated that in relation to the proposal
that had been made by the delegation of Switzerland con-
cerning Article 20, paragraph 2, sub-paragraph (a), Austral-
ia would consider accepting an addition to that Article to
allow for a process of reaching amicable solutions between
the parties, but that it had to be made in writing. Ms Cam-
eron also said that in relation to any proposal that would
include a stay on the enforcement of any decision during an
appeal period, the delegation of Australia was open to that
possibility but considered that the imposition of a stay
should be optional.

3. Ms Fisher (International Association of Women
Judges) thanked the Chair and informed her that the Inter-
national Association of Women Judges wished to comment
on paragraph 4 of Article 20. Ms Fisher expressed a con-

cern that if any ex officio review were to be done by a judi-
cial authority, there would be consequences that a judge
would then have to be informed about to decide whether
the conditions of Articles 17 and 19 had been met, possibly
prolonging proceedings.

Ms Fisher did not consider that Articles 17 and 19 were
necessary for the application of paragraph 4 of Article 20
but that if they would be the standard of an ex officio re-
view, then extra words would need to be added into the
Article stating for the benefit of a judicial authority that
any application was to be determined on the face of the
documents.

4. Mr Segal (Israel) thanked the Chair and stated that
Article 20 was somewhat of a landmark in this Convention
as it was the basis of co-operation between the State ad-
dressed and the requesting State. He further said that it was
the debtor who should raise any objections to recognition
and enforcement because otherwise, the court would have
to act on behalf of the requesting State and a judge may
have to consider Articles 17 and 19 without even being
asked by a debtor to do so.

Mr Segal believed that some flexibility was needed with
regard to the internal law of each State. He said that by
adding further procedures into the recognition and en-
forcement process, the Convention would not retain its
essence and would be impacting upon what was the duty of
the State addressed. He stated that some procedural matters
could be addressed by the internal law of the State ad-
dressed.

5. Ms Bean (United States of America) referred to the
possibility of granting a stay of the recognition and en-
forcement of a decision until an appeal period had ended
and even possibly until any appeal had been finalised. She
further stated that a time frame should be incorporated into
the Convention in relation to the period of existence of any
stay. She made the suggestion of 120 days. Ms Bean indi-
cated however that the delegation of the United States of
America would want a prohibition on any stays for a fur-
ther appeal.

6. Ms Ménard (Canada) thanked the Chair and noted
that the delegation of Canada had not previously discussed
the possibility of making a stay available within Article 20.
She stated that the delegation of Canada would prefer that
the Convention not contain any provisions concerning stays
but that their delegation could accept the availability of a
stay, so long as it were limited in time and utilised in cir-
cumstances where the debtor may otherwise be disadvan-
taged.

7. Mme Mansilla y Mejia (Mexique) estime qu’il serait
beaucoup plus judicieux de prévoir une procédure relative a
la reconnaissance et a I’exécution dans le texte de la Con-
vention. Cependant, elle note que beaucoup d’objections
ont été exprimées. En outre, elle indique qu’il existe au
Mexique une Convention en matiére de reconnaissance
et d’exécution des décisions qui, sur un grand nombre de
points, serait en contradiction avec 1’article 20 de 1’actuel
avant-projet de Convention. Aussi le texte de 1’avant-projet
de Convention, tel qu’il est rédigé actuellement, leur pose-
rait-il de grandes difficultés. C’est pourquoi elle pense qu’il
serait préférable de s’en remettre au droit interne.

8. The Chair thanked Ms Mansilla y Mejia and asked
whether any delegations wished to make any further inter-
ventions. She summarised the discussion that had occurred
and stated that even though no agreement or consensus on
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policy had been reached, there were many States who ap-
peared interested in restricting a refusal for recognition and
enforcement in paragraph 4 of Article 20 to those consider-
ations outlined in paragraph (a) of Article 19. She request-
ed that the delegation of Switzerland prepare written pro-
posals of their verbal proposals that had been made and
indicated her belief that delegations appeared willing and
ready to work on solutions for paragraph 4 of Article 20.

Article 20(6) a (9) et article 21(1) et (2) — Document préli-
minaire No 36 et Document de travail No 7 / Article 20(6)
to (9) and Article 21(1) and (2) — Preliminary Document
No 36 and Working Document No 7

9.  The Chair announced that the plenary would move on
to the second stage of the process in relation to recognition
and enforcement and which involved paragraphs 6 to 9 of
Article 20, the challenge and appeal stage. She noted that
some States had observed an error in paragraph 6 because
within the text, the reference to paragraph 6 should have
been a reference to paragraph 5. She invited the First Secre-
tary, Mr Philippe Lortie, to explain the proposal in relation
to the amendment to sub-paragraph (c) of paragraph 7 of
Article 20.

10. Mr Lortie (First Secretary) commenced by stating
that the Permanent Bureau suggested that the word “verac-
ity” be removed from sub-paragraph (c) of paragraph 7 of
Article 20 because an appeal on the basis of the veracity of
a document would be contrary to Articles 23 (Finding of
fact) and 24 (No review of the merits). Mr Lortie further
explained that its removal was also an issue because of
information technology considerations. He noted that the
only aspects of a document that could be tampered with
were the authenticity and integrity of a document, for ex-
ample, whether parts of the document had been truncated,
missed or deleted. The veracity of a document was not a
feature that could be tampered with or tested physically.
Mr Lortie also mentioned the addition of paragraph 2 of
Article 21, relating to the summary of decisions, to para-
graph 7 of Article 20. He stated that the addition of this
provision to Article 20 was important so that an abstract or
extract of a decision drawn up by the competent authority
of the State of origin in lieu of a complete text of a decision
would also be subject to the procedure under Article 20,
paragraph 3, and that a complete copy of the decision
would be made available within the context of that proce-
dure.

11. The Chair thanked Mr Lortie and noted that his latter
comments in relation to paragraph 2 of Article 21 would
also be discussed by the plenary after discussion on Arti-
cle 20 had been completed.

12. Mr Lortie (First Secretary) added that the comments
he had made on behalf of the Permanent Bureau were avail-
able within Preliminary Document No 36.

13. Ms Cameron (Australia) thanked the Chair and ex-
plained the proposal suggested by the delegation of Aus-
tralia for an amendment to paragraph 8 of Article 20. She
noted that this proposal was contained within Preliminary
Document No 36 although it had since been amended and
the amended version could be read in Working Document
No 7. Ms Cameron observed that in its form as it appeared
in the preliminary draft Convention, paragraph 8 of Arti-
cle 20 implied that an appeal could be brought against rec-
ognition and enforcement only where the application was
for payments fallen due in the past. Ms Cameron recog-
nised that recognition and enforcement might be applied for
in respect of payments that fell due in the past as well as

payments due in the future and that the revision proposed
by the Australian delegation therefore took that into ac-
count.

14. Ms Bean (United States of America) thanked the
Chair and directed her intervention to the Drafting Commit-
tee with respect to the phrase “challenge or appeal”. She
noted that the delegation of the United States of America
had previously suggested that the phrase “or appeal” either
be deleted or replaced with the phrase “appeal at first level”
so that it would be clear that the “appeal” referred to was
not an appeal from another body.

15. Mr Markus (Switzerland) responded to the proposal
by the Permanent Bureau with respect to the removal of the
word “veracity” from sub-paragraph (c) of paragraph 7 of
Article 20. He stated that the immediate reaction of the
Swiss delegation would be that they would support the
deletion of the word.

In relation to paragraph 1 of Article 21, Mr Markus stated
that he was concerned with the separate requirement for a
document showing the amount of any arrears and the date
such amount was calculated, referred to in sub-paragraph (d).
He did not consider it necessary to extend the procedure of
Article 20, paragraph 7, sub-paragraph (c). He also noted that
sometimes the nature of the information contained within a
document such as that referred to in sub-paragraph (d)
could also be confirmed by the parties themselves.

Mr Markus further noted that the categories of documents
referred to in sub-paragraphs (a) and (b) and the question of
enforceability was a question that was normally decided by
a court. A document similar to that referred to in sub-para-
graph (d) would not be something that would stem from a
court however, and so he expressed some concern about the
accuracy and authority of such a document. He acknowl-
edged that States were able to make a declaration with
regards to accepting summaries under paragraph 2 of Arti-
cle 21 but he nevertheless considered that Article 21, para-
graph 1, sub-paragraph (d), remained a problem.

16. Ms Ménard (Canada) stated that in relation to Arti-
cle 20, paragraph 7, sub-paragraph (c), the Canadian dele-
gation agreed with the proposal made by the Permanent
Bureau to delete the word “veracity”. She also supported
the proposal made by the Permanent Bureau that para-
graph 7 of Article 20 include a reference to paragraph 2 of
Article 21. She considered that that would be an improve-
ment of the text.

17. The Chair asked whether there were any reactions to
Working Document No 7 or in relation to the suggestion
that had been made by the delegation of the United States
of America concerning the appeal process referred to in
paragraph 6 of Article 20.

18. M. Cieza (Pérou) souhaiterait des clarifications quant
a la version espagnole du texte de 1’avant-projet de Con-
vention. En effet, suite a I’intervention de la Déléguée des
Etats-Unis d’Amérique, il s’interroge sur I’opportunité des
termes choisis dans la version espagnole. Bien qu’il ne
s’agisse que d’un Document de travail pour le moment, il
souligne que le choix des termes est important pour 1’appli-
cation ultérieure du texte.

Il indique qu’il existe en droit péruvien des différences
selon le terme retenu. Ainsi, en droit péruvien, 1’« oposi-
cion » désigne la procédure d’appel. Le mot « apelacion »
est normalement utilisé pour désigner un certain type de
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recours. Il se demande quels sont les termes qu’il faudrait
retenir : « apelacién » ou bien « oposicion ».

19. Mme Borras (co-Rapporteur) répond au Délégué du
Pérou que le méme probléme se pose en anglais puisque les
termes « challenge » et « appeal » sont utilisés dans le but
d’opérer une distinction essentielle entre les procédures
administratives et les procédures judiciaires. Elle indique
qu’en espagnol une distinction similaire s’impose. Aussi le
terme « apelacion » s’applique-t-il dans le cadre des procé-
dures judiciaires, alors que pour les procédures administra-
tives, le terme le plus approprié a semblé étre « oposi-
cion ». Elle constate que le terme « impugnacion » aurait
aussi pu étre retenu mais « oposicion » semblait mieux
adapté pour désigner une procédure par laquelle on s’op-
pose a ce qui a été dit en premicre instance. Elle précise
que '« oposicion » ne s’applique pas aux recours judi-
ciaires.

20. Mr Hayakawa (Japan) thanked the Chair and stated
that in relation to paragraph 6 of Article 20, his delegation
believed that this paragraph should be deleted as those con-
siderations should be left to the internal law of a State
to deal with. He believed that the respective 30-day and
60-day periods outlined in paragraph 6 were too long and
that if they were to be shortened then the Japanese delega-
tion would consider its support of this paragraph.

21. The Chair thanked the delegation of Japan for the
comments and stated that if the deadlines for the lodging
of a challenge or an appeal were shortened then that may
be an expeditious procedure under the definition of para-
graph 11 of Article 20. She noted however that this had to
be discussed further with the Drafting Committee, especial-
ly in relation to note 8 of the revised preliminary draft Con-
vention.

22. Mrs Hoang Oanh (Viet Nam) thanked the Chair and
stated that her delegation was supportive of the comments
that had been made by the delegations of Japan and the
Russian Federation during the morning meeting. With re-
gards to the recognition and enforcement of decisions, she
noted that every State had laws for the recognition and
enforcement of foreign judgments and so therefore queried
the utility of several articles of the revised preliminary draft
Convention. She also considered that in comparison to the
internal laws of many States, the grounds for a refusal to
recognise and enforce a decision within the preliminary
draft Convention (Art. 19) were quite broad and sufficient.

23. Ms Bean (United States of America) thanked the
Chair and the delegation of Australia for Working Docu-
ment No 7. The delegation of the United States of America
expressed their support for that proposal.

24. Ms Nind (New Zealand) expressed the support of the
delegation of New Zealand for the proposal that had been
made by the delegation of Australia in Working Document
No 7.

25. The Chair asked the delegations whether there were
any objections to the proposal made by the delegation of
Australia in relation to paragraph 8 of Article 20 (Work.
Doc. No 7). She also asked the delegations whether there
were any remarks in relation to removing the word “veraci-
ty” as appeared in sub-paragraph (c) of paragraph 7 of Arti-
cle 20 and as had been suggested by the Permanent Bureau.

26. Mme Mansilla y Mejia (Mexique) remercie la Prési-
dente et indique que le Mexique est favorable a la proposi-
tion de suppression du mot “véracité”. Elle reconnait qu’un

document peut étre authentique mais il ne dit pas forcément
la vérité.

27. The Chair thanked Ms Mansilla y Mejia and request-
ed the views of delegates with regard to changing the word-
ing of the phrase “challenge or appeal” as contained in
Article 20.

28. Mr Segal (Israel) clarified that the word “appeal”
within the legal system in Israel was usually used, but when
referring to a review of an administrative order by a court,
it was not referred to as an appeal. He suggested using the
word “review” instead of “appeal”, which had a specific
terminology within some legal systems.

29. Mr Schiitz (Austria) thanked the Chair and stated in
response to the intervention made by the delegation of Isra-
el that replacing the word “appeal” with the word “review”
could make matters more complex for some States that
regard a “review” as something completely different. He
indicated his belief that the phrase “challenge or appeal”
reflected a compromise that had previously been reached.

30. Ms Nind (New Zealand) queried whether the concern
voiced by the delegation of the United States of America in
relation to use of the phrase “or appeal” could be addressed
by changing the wording that was currently contained in the
Explanatory Report to the Convention.

31. Mr Beaumont (United Kingdom) stated that the word
“review” had just as much technical meaning as the word
“appeal”. He explained that in common law a “review” did
not apply to judicial proceedings but to administrative pro-
ceedings. He also thought that there should be an explana-
tion within the Explanatory Report to the Convention of the
usage of the word.

32. Ms Bean (United States of America) stated that the
delegation of the United States of America could accept an
addition to the Explanatory Report to the Convention of an
explanation of the usage of the words.

33. M. Moraes Soares (Brésil) indique que le Brésil est
disposé a soutenir la proposition du Bureau Permanent
en faveur de la suppression du mot « véracité » au para-
graphe 7, alinéa (c). Il indique en outre que le Brésil ap-
prouve la proposition de la délégation de 1’Australie rela-
tive a ’article 20, paragraphe 8, en ce qu’elle permet de
raccourcir le texte en anglais.

34. The Chair asked whether there were any other inter-
ventions. She concluded that Working Document No 7 pro-
posed by the delegation of Australia had been accepted.
She also concluded that the phrase “challenge or appeal”
would remain in the text of the revised preliminary draft
Convention and that an explanation of the usage of the
words would be incorporated into the Explanatory Report
to the Convention. She noted that there was some support
for deleting the word “veracity” as proposed by the Perma-
nent Bureau, but that discussions that had been held on sub-
paragraph (d) of paragraph 1 of Article 21 and paragraph 2
of Article 21 had not reached a consensus.

35. Mr Lortie (First Secretary) thanked the Chair and
stated that the Delegate of Switzerland had made a val-
id point with regard to his discussion of Article 21, para-
graph 1, sub-paragraph (d).

Mr Lortie noted that anyone could draw up a document
showing the amount of any arrears and that one solution
was for a statement of arrears to be drawn up by a compe-
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tent authority. He noted however that some States did not
support this solution.

In relation to the suggestion to add paragraph 2 of Arti-
cle 21 to paragraph 7 of Article 20, Mr Lortie explained
that the operation of the text would then be that if an au-
thority in the requested State had a problem with the extract
or abstract of a decision provided under paragraph 2 of
Article 21, then paragraph 3 of Article 21 would be invoked
in order for that authority to receive a complete copy.
Mr Lortie believed that was a sufficient manner by which
an authority could obtain the complete information.

36. The Chair asked the plenary whether there were any
other remarks.

37. Mr Hatapka (European Community — Commission)
stated that in relation to the point that had been made by the
Delegate of Switzerland regarding the document showing
the amount of any arrears under paragraph (d) of Article 21,
a contextual awareness of the process would need to be
made. He explained that a document of the type referred to
in Article 21, paragraph 1, sub-paragraph (d), usually set
up by an applicant creditor, would only play a role in a
“challenge or appeal” within paragraph 8 of Article 20 and
which would involve a complete challenge to that docu-
ment. Any question of partial fulfilment by the debtor of a
decision against him related to the next stage of proceed-
ings, where the debtor may prove that he had paid for ex-
ample, and not in the recognition and enforcement stage of
proceedings. In this way he explained that the term “veraci-
ty” in that context had no adverse effect in the manner that
the Delegate of Switzerland had feared.

38. Mr Markus (Switzerland) thanked the Chair and ex-
pressed his gratitude for the explanation that had been pro-
vided by Mr Lortie and Mr Hatapka in relation to the pro-
visions that he had previously discussed. He stated that
regardless of this, his reservations regarding the word “ve-
racity” within the context of the text of the revised prelimi-
nary draft Convention remained. His first concern arose in
circumstances where the full amount of an order had al-
ready been fulfilled. He stated that the operation of the
word “veracity” had to be seen clearly in this context be-
cause if the debtor did fulfil his maintenance obligations
then the applicant creditor could nevertheless provide a
document under Article 21, paragraph 1, sub-paragraph (d),
evidencing that on the face of it, there remained an out-
standing amount to be paid. He explained that in any sub-
sequent challenge or appeal, there existed a contradiction
between the options open to the debtor to found an appeal
under paragraph 8 of Article 20 or under the “veracity” of
that document under sub-paragraph (c) of paragraph 7 of
Article 20.

Mr Markus then expressed his second concern with regards
to the word “veracity”. At least at the stage of execution,
the debtor must have the opportunity to evidence that pay-
ments had in fact been made, perhaps during the stage of
execution, or, perhaps the outstanding maintenance was not
calculated correctly from the outset. He explained that
within Article 20, paragraph 7, sub-paragraph (c), if the
word “veracity” were deleted, then the debtor would not be
allowed to found a challenge or appeal based on the veraci-
ty of the document and in this way, such deletion would
create contradictions within the text. He therefore consid-
ered that the reference to Article 21, paragraph 1, sub-
paragraph (d), in Article 20, paragraph 7, sub-paragraph (c),
could be deleted. He stated that within paragraph 7, he sup-
ported the retention of the references to any document

transmitted in accordance with sub-paragraphs (a) and (b)
of paragraph 1 of Article 20.

In relation to paragraph 2 of Article 21, Mr Markus stated
that he was not sure whether he had interpreted Mr Lortie
correctly, but that if his interpretation was correct, there
would be no issues with accepting an abstract or extract of
a decision, unless a State had made a declaration under
Article 58. He stated that whilst this seemed satisfactory,
he believed that the complete text of a decision should have
precedence over an extract or an abstract because otherwise
it may create problems in that what was being relied upon
was not the complete decision.

39. The Chair admitted that discussion had become com-
plicated and that in relation to an abstract or extract of a
decision, the discussion that would follow would include
this topic and so for the time being, the meeting would
continue with discussion concerning the word “veracity”.
In relation to the veracity of a document showing the
amount of any arrears, as referred to in sub-paragraph (d)
of paragraph 1 of Article 21, she considered that since the
proposal made by the delegation of Australia and contained
in Working Document No 7 had been agreed upon, it may
also affect this discussion. She explained that since Work-
ing Document No 7 enabled the same type of challenge as
a challenge to the veracity of a document, she considered
that the word “veracity” could be deleted from sub-
paragraph (c) of paragraph 7 of Article 20 and that the ref-
erence to sub-paragraph (d) of paragraph 1 of Article 21
should be retained in sub-paragraph (c) of paragraph 7 of
Article 20. In that respect, she indicated that a document
showing the amount of arrears could be the subject of a
challenge or appeal under both Article 20, paragraph 7,
sub-paragraph (c), and Article 20, paragraph 8.

40. Mr Schiitz (Austria) thanked the Chair and supported
her comments which he said were convincing, and so the
word “veracity” could be deleted and discussion would
continue.

Article 20(10) — Document préliminaire / Preliminary Doc-
ument No 36

41. The Chair concluded that discussions on Article 20,
paragraphs (6) to (9), would be suspended for the time be-
ing and that discussions would move on to paragraph 10 of
Article 20. She reiterated the comments that had been made
by the Chair of the Drafting Committee that as it then
stood, paragraph 10 did not add much to Article 20. She
informed the delegations of the suggestions and comments
in relation to this provision that could be found in Prelimi-
nary Document No 36. She welcomed the position of dele-
gates with respect to these suggestions.

42. Ms Cameron (Australia) thanked the Chair and stated
that the Drafting Committee had made four suggestions that
were reflected in Preliminary Document No 36. Ms Camer-
on noted that the delegation of Australia supported only the
final suggestion. In relation to the prohibition of a stay or
suspension of enforcement whilst an appeal was pending,
she stated that Australia was not prepared to accept that
suggestion and that whilst a stay or suspension of enforce-
ment should not be automatic, it should certainly not be
prohibited.

43. Ms Albuquerque Ferreira (China) stated that her
delegation was opposed to the proposal made by the Draft-
ing Committee in Preliminary Document No 36. She stated
that she had thought an understanding had been reached in
relation to the status of stays within the Convention. She
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stated that paragraph 10 of Article 20 was simply a refer-
ence to the internal law of a State but that nevertheless it
created conflict with what had been stated to be the law
applicable to maintenance obligations in accordance with
the preliminary draft Protocol. She therefore had issues
with paragraph 10 of Article 20 itself, even without the
consideration of adding anything further, as had been sug-
gested by the Drafting Committee.

44. Mr Segal (Israel) supported the comments made by
the delegation of Australia and stated that he could only see
some benefit arising out of point 4 of the proposal of the
Drafting Committee, but that all should be left for each
State to decide.

45. Mr Beaumont (United Kingdom) thanked the Chair
and clarified that firstly, the Drafting Committee had not
made any proposals. Secondly, he stated that in earlier dis-
cussions, decisions had started to be reached with respect to
what to do in the early stages of proceedings and with re-
spect to stays of proceedings being mandatory or discre-
tionary stays. He suggested that one answer would be to
leave all of this to the national law of a State but noted that
some delegations had considered it appropriate to decide
how exactly to regulate the issues.

In relation to the question of stays and in relation to the
first challenge or appeal of any recognition and enforce-
ment of a maintenance decision, he reminded the meeting
that a proposal was to be expected from the delegation of
Switzerland. He noted however that even if the Commis-
sion decided to exclude the availability of a stay whilst a
challenge or appeal was pending, there must be protective
measures alongside the rules concerning stays to ensure
that the assets of the debtor do not leave the jurisdiction for
example.

46. Ms Albuquerque Ferreira (China) stated that her
delegation was also waiting for the written proposal from
the delegation of Switzerland as they wished to see the
formulation of that proposal with respect to the question of
challenges or appeals in order to consider whether, whilst a
challenge or appeal was pending, there should be a stay of
proceedings. In relation to protective measures, she agreed
with the Delegate of the United Kingdom but noted that
most jurisdictions already had such rules.

47. Ms Bean (United States of America) said that the
delegation of the United States of America agreed with the
comments that had been made by the Delegate of the Unit-
ed Kingdom. She noted that if the meeting was still consid-
ering the possibility of a stay of proceedings within para-
graph 6 of Article 20, then it should not be taken off the
table with respect to also appearing within paragraph 10 of
Article 20.

48. The Chair thanked the delegations and noted that
since there were no further interventions on the questions
posed by the Drafting Committee, she concluded that there
was no consensus for support for any amendment along the
lines posed by the Drafting Committee.

49. Mr Markus (Switzerland) clarified that the written
proposal to be produced by the delegation of Switzerland
would be tabled as soon as possible and that he supported
the comments that had been made by the Delegate of the
United Kingdom.

50. The Chair stated that the delegations would look
forward to the Swiss proposal and that the meeting would
move on to discussion of paragraph 11 of Article 20.

Article 20(11)

51. The Chair summarised that the first question that had
been raised was whether such a provision was necessary
because more simple and expeditious procedures were al-
lowed for under Article 46, paragraph (b). She noted that
the Drafting Committee had added a footnote (note 8) to
paragraph 11, which asked whether there were any provi-
sions in Article 20 from which Contracting States should
not be allowed to derogate.

52. Ms Cameron (Australia) thanked the Chair and stated
that the delegation of Australia considered that the re-
quirements for notification under paragraphs 5 and 9 of
Article 20 were specifically important and should be guar-
anteed.

53. Ms Lenzing (European Community — Commission)
thanked the Chair and stated that the delegation of the Eu-
ropean Community had no firm position with regard to
paragraph 11 of Article 20. She stated that this was to be
expected since the remainder of Article 20 was not yet fi-
nalised. She proffered support however for the leeway that
paragraph 11 enabled in relation to more simple and expe-
ditious procedures. With regard to the question from the
delegation of Japan and whether a Contracting State would
be able to use shorter time frames for the lodging of a chal-
lenge or appeal, the Delegate of the European Community
noted that minimum time frames would need to exist so as
to protect the defendant. She expressed that she was not
sure what such minimum time frames would be and so that
both paragraphs 6 and 11 of Article 20 should be left open
at that moment so as to enable further thinking.

54. Ms Bean (United States of America) thanked the
Chair and stated that at first she was not able to locate the
comments of the delegation of the United States of America
in relation to paragraph 11 of Article 20 within Preliminary
Document No 36, but that she later located them under the
comments relating to paragraph 4. She stated that the dele-
gation of the United States of America had no view as to
whether the reference to simplified processes should be
included within paragraph (b) of Article 46 or within para-
graph 11 of Article 20. However, she considered that there
had to be due process and suggested the addition of the
following phrase to the end of paragraph 11: “[...] so long
as the procedures include a ground for challenge or appeal
under paragraphs 7 to 9 of Article 20”.

55. Mr Bonomi (Switzerland) stated that the delegation
of Switzerland supported the previous two interventions
and that the right of defence needed to be preserved.

56. The Chair concluded that Article 20 was not yet clear
and that it would be left open, although she noted that the
majority of views from delegates were that there were at
least some provisions from which no derogation should be
allowed.

Pause / Break

57. The Chair welcomed back the delegations and sum-
marised the discussions that had occurred with respect to
Article 20. In relation to paragraph 11 of Article 20, con-
cerning simpler or more expeditious procedures, she re-
ferred to the comments of the delegations of Australia and
the United States of America with regards to the minimum
requirements of Article 20 and from which parties should
not be able to derogate, especially from requirements of
due process. To this extent she requested that the Drafting
Committee prepare a text that would guarantee due process
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and that could not be derogated from. She asked that this
proposal be inserted into the text of the revised preliminary
draft Convention within square brackets. In relation to the
Drafting Committee, the Chair nominated James Ding,
Delegate of China as a member.

58. Mr Ding (China) indicated his acceptance at becom-
ing a member of this Drafting Committee.

Article 21

59. The Chair invited Commission I to consider Arti-
cle 21 relating to the documents required on procedures for
recognition and enforcement. She introduced Mrs Borras
(co-Rapporteur), who would consider the underlying prin-
ciples of the revised preliminary draft Convention.

60. The co-Rapporteur (Mrs Borras) commenced by re-
minding the delegations that an application for recognition
and enforcement had to be accompanied by the documents
specified in Article 21. She noted that Article 21 presented
two different solutions. Paragraph 1 of Article 21 presented
a classical solution whilst paragraph 2 presented a more
flexible solution.

In relation to paragraph 1, the co-Rapporteur stated that
parties seeking recognition and enforcement must produce
certain documents. A distinction has to be made between
the documents required in all circumstances and those re-
quired only depending on the circumstances. In all circum-
stances they were to produce “a complete text of the deci-
sion” (Art. 21(1)(a)), not just the final order of the court
(dispositif), as well as “a document stating that the decision
[was] enforceable in the State of origin and, in the case
of a decision by an administrative authority, a document
stating that the requirements of Article 16(3) [were] met”
(Art. 21(1)(b)).

Mrs Borras noted that it was not stated whether the com-
plete text of the decision was an original or a copy, thus
making the provision medium-neutral. Further, in accord-
ance with paragraph 3 of Article 21, upon a challenge or
appeal under Article 20, paragraph 7, sub-paragraph (c), or
upon request by the competent authority in the requested
State, a complete copy of the document concerned and cer-
tified by the competent authority of the State of origin shall
be provided.

Mrs Borrés further explained that the other documents re-
ferred to in sub-paragraphs (c) to (f) of Article 21, para-
graph 1, only need to be produced if necessary under the
circumstances of the case.

Under paragraph 2 of Article 21, there was an increased
amount of flexibility since States could receive an extract
(verbatim excerpt) or an abstract (summary or resumé) of a
decision drawn up by the competent authority in the State
of origin in lieu of a complete text of the decision. In order
for this to be acceptable, the State had to make a declara-
tion to that effect under Article 58. Mrs Borras noted that
this solution had many advantages including the saving of
translation costs and the non-inclusion of any unnecessary
data.

61. The Chair thanked Mrs Borras for her introduction
and opened the floor to the delegation of Australia to com-
mence discussions.

62. Ms Cameron (Australia) thanked the Chair and stated
that the delegation of Australia had a proposal in relation to
sub-paragraph (b) of paragraph 1 of Article 21. She noted

that this was contained in Preliminary Document No 36 and
related to the requirement to provide a document certifying
an administrative authority. She explained that the proposal
was in order to enable a Contracting State to make a decla-
ration under Article 58 that such a document certifying an
administrative authority was not required. A declaration
would be voluntary she noted, but would be in accordance
with a spirit of trust and understanding.

63. Ms John (Switzerland) referred to Preliminary Docu-
ment No 36 which contained the comments of the delega-
tion of Switzerland in relation to Article 21. These com-
ments stated that “[f]or proceedings in courts of law and
before other authorities, it [was] essential that certain doc-
uments [were] available in their original version or as a
certified copy. Ordinary photocopies [were] not sufficient
for this purpose. In addition, for the application to be effi-
ciently processed, these documents should be systematical-
ly submitted together with the application and not produced
only at the request of the competent authority, as [was]
provided for in Article 21(3) as it [then provided]”.

Ms John then made a further comment with regards to a
power of attorney. She noted that a power of attorney was
also required for the procedures of Article 20 and that that
document therefore needed to be referenced somewhere
within Article 21. Ms John asked the Chair whether she
wished her to comment further on the power of attorney at
that moment.

64. The Chair stated that the power of attorney would be
discussed at another time, probably on Thursday 15 No-
vember 2007.

65. M. Cieza (Pérou) ne sait pas s’il convient de parler
d’entrave ou d’empéchement vis-a-vis de 1’article 21, para-
graphe 1, alinéa (a). En effet, ’avant-projet de Convention
fait référence au « texte complet de la décision ». Mais le
projet de Rapport explicatif (Doc. prél. No 32, para. 553)
indique, d’une part, qu’il n’est pas exigé que le document
soit une copie certifiée conforme et, d’autre part, que le
document peut prendre la forme d’un courrier électronique.
Or au Pérou, aux fins de la reconnaissance et I’exécution
des jugements étrangers, le texte de la décision ne peut étre
une simple copie ; il doit revétir la forme d’une copie certi-
fi¢e conforme. Cependant, 1’avant-projet de Convention
indique que dans certaines situations, en cas d’opposition,
recours ou appel, I’autorité requise peut solliciter une copie
certifiée conforme (art. 21(3)). Aussi le Délégué du Pérou
émet-il des inquiétudes et ne sait pas quelle solution doit
étre appliquée.

66. Mme Gonzilez Cofré (Chili) indique que sa déléga-
tion éprouve les mémes préoccupations que celles émises
par la délégation de la Suisse. Dans leur propre systéme,
I’original ou la copie certifiée conforme de la décision sont
exigés. Cependant, elle note que I’article 21, paragraphe 3,
prévoit la possibilité de demander une telle copie certifiée
conforme.

67. Ms Albuquerque Ferreira (China) stated that her
delegation shared the same concerns as had been expressed
by the delegation of Switzerland with regards to the provi-
sion of photocopied documents under this Article. She con-
sidered the increased speed at which the whole process
would occur if originals or certified copies were automati-
cally provided with the application and not only at the re-
quest of the competent authority. She further noted that she
did not understand the proposal that had been made by the
delegation of Australia and she sought clarification of this
proposal.
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68. Mr Schiitz (Austria) stated that his delegation had
similar problems with sub-paragraph (e) of paragraph 1 of
Article 21. He noted that the text in this sub-paragraph was
not clear, nor did it become clear when one read the Ex-
planatory Report of the draft Convention. He suggested that
a clear and reliable text was required. The second remark
that Mr Schiitz made was in relation to sub-paragraph (e)
and paragraph 557 of Preliminary Document No 32, which
stated that in terms of fulfilling the requirements of sub-
paragraph (e), “[a]ny informal document, such as an e-mail
or a fax would suffice”. Mr Schiitz stated that this would
not be the case in Austria because under the internal law of
Austria, any document provided must be an official docu-
ment and the development of any indexation calculations
would normally be certified and attached to the back of a
decision. He therefore believed that the Explanatory Report
to the draft Convention was misleading, especially in rela-
tion to Austria.

69. Ms Lenzing (European Community — Commission)
thanked the Chair and suggested that in relation to para-
graph 2, the mechanism that enabled Contracting States to
accept an extract or an abstract of a decision drawn up by
the competent authority of the State of origin in lieu of a
complete text of the decision could be altered slightly. She
stated that paragraph 2 was supported but that for members
of the European Community, instead of making a declara-
tion under Article 58, the obligation could be to instead
“inform”. She stated that this would make it easier for
Member States of the European Community who see the
benefit of providing an extract to do so. She believed that it
would allow for a more flexible approach and the important
factor would not be to declare but to “inform”.

70. Ms Cameron (Australia) thanked the Chair and stated
that she would respond to the query from the Delegate of
China in relation to the proposal of the delegation of Aus-
tralia in Preliminary Document No 36. Ms Cameron ex-
plained that the existing text in Article 21, paragraph 1,
sub-paragraph (b), required that, “in the case of a decision
by an administrative authority, a document stating that the
requirements of Article 16(3) [were] met” must accompany
an application for recognition and enforcement under Arti-
cle 20. Ms Cameron went on to state that under paragraph 3
of Article 16, “[...] ‘administrative authority’ [meant] a
public body whose decisions, under the law of the State
where it [was] established — (a) may be made subject of an
appeal to or review by a judicial authority; and (b) [would]
have the same force and effect as a decision of a judicial
authority on the same matter”.

Ms Cameron therefore explained that every time a State
used an administrative system to make a decision related to
maintenance obligations, that State would need to send a
document stating that the requirements under paragraph 3
of Article 16 were met. Ms Cameron reiterated that the
delegation of Australia had spoken against this provision
previously but that other delegates wished for it to remain
within the text of the revised preliminary draft Convention.
She indicated that the delegation of Australia compromised
on that point but that it would still like to see some flexibil-
ity within the rule so that a declaration could be made and
Contracting States would be able to elect that they did not
require such a document to be drafted and sent along with
an application for recognition and enforcement.

71. Ms Fisher (International Association of Women
Judges) thanked the Chair and stated that in her position as
co-Chair of the Forms Committee, she wished to make
some remarks in relation to the form that had been drafted
for the purposes of Article 21.

72. The Chair noted that at that stage, an introduction
only of the provisions was being made and a discussion of
content would follow.

73. Ms Fisher (International Association of Women
Judges) stated that although she would not discuss the con-
tent of the form that had been drafted and could be found
on pages 9 and following of Preliminary Document No 31-B,
she wished to recommend the position of the Forms Work-
ing Group and the usage of this form, “Abstract of a Deci-
sion”. She stated that there had been wide representation on
the Forms Working Group and that she recommended and
put forward the Abstract of a Decision form in her capacity
as a sitting judge in two countries, including sitting in one
country that involved proceedings taking place in two lan-
guages.

Ms Fisher stated that the form was an advance on those
forms previously available and since this Convention aimed
to look to the future, the forms produced for use under the
Convention were similarly forward-looking. The Abstract
of a Decision form would not have to be mandatory and
was flexible but could certainly be included as part of the
Annex to the Convention. Its effect would be to reduce
translation costs and increase the authority of the infor-
mation contained within the document. Ms Fisher recom-
mended the Abstract of a Decision form on the basis that it
was fail-safe thanks to an amended provision that enabled
any competent authority to receive a full copy of an order if
necessary (Art. 21(3)). Ms Fisher recommended the form
on those grounds and suggested that it be added to the An-
nex to the Convention.

74. Mr Beaumont (United Kingdom) thanked the Chair
and stated that his delegation had sympathy for the delega-
tion of Australia with respect to paragraph 3 of Article 16.
He believed that evidencing that the requirements of para-
graph 3 of Article 16 had been met was unnecessary, but if
sub-paragraph (b) of paragraph 1 of Article 21 were to re-
main, then it would make sense for those States that were
familiar with administrative authorities to not have to make
certifications regarding their administrative authorities
when other States were aware of and familiar with the ad-
ministrative authorities in those States.

Mr Beaumont then said that he had less sympathy for the
position expressed by the delegation of Switzerland. He
explained that Article 21 had been discussed for four to
five years and that no square brackets were found around
this Article. He stated that matters concerning this Article
had already been discussed, that they had already been giv-
en enough discussion and that a balance had been struck
between costs and efficiency and judicial scrupulousness.
Mr Beaumont recalled that the aim of the Convention was
to be swift and contain no complicated requirements with
respect to documentary requirements. As an example he
suggested that there would be no insistence for a formal
document or full extract in relation to indexation as was
referred to in Article 20, paragraph 1, sub-paragraph (e).

Mr Beaumont noted that the aim was to change the law of
States so that the vast majority of cases that would not be
contested do not clog up the system and the public purse.
He insisted that complexities should not be created for over
90% of cases in the first stage of recognition and enforce-
ment. He acknowledged the conditions and grounds for the
refusal of recognition and enforcement contained in Arti-
cles 17 and 19 but noted that the main aim of the Conven-
tion was to contain an almost automatic stage of initial
recognition and enforcement and that the second stage
would involve contested proceedings. He stated that if that
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was what was still envisaged, discussion about Article 21
in the way the delegation of Switzerland had framed its
comments in Preliminary Document No 36 should not take
place. He emphasised that the process of recognition and
enforcement should be kept simple.

75. M. Heger (Allemagne) se rallie a I’opinion exprimée
par plusieurs délégations, dont la délégation de 1’ Autriche.
En effet, de son point de vue, la référence a «un texte
complet » dans ’article 21, paragraphe 1, alinéa (a), im-
plique que le texte de la décision doit étre un écrit. Il craint
en effet que, si ’on suit le raisonnement du Délégué du
Royaume-Uni selon lequel les courriels et autres formes
sont admis, on ne puisse, dans de tels cas, vérifier 1’au-
thenticité et s’assurer de l’identité de la personne qui a
envoyé le document. Il constate un trop grand nombre de
lacunes méme s’il reconnait qu’il convient de se tourner
vers 1’avenir.

Il précise qu’il n’est pas nécessaire de modifier le texte de
I’article 21, paragraphe 1, alinéa (a), car il n’est pas exclu
que le texte complet auquel il est fait référence puisse
prendre la forme, dans quelques années, voire plus tot en ce
qui concerne la Communauté européenne, d’un courriel.
C’est pourquoi le libellé actuel de la disposition est satis-
faisant.

Néanmoins, il partage I’opinion émise par les délégations
de la Suisse et de 1’ Autriche concernant le paragraphe con-
tenu dans le projet de Rapport explicatif (Doc. prél. No 32,
para. 557) disant qu’un simple courriel pourrait suffire. Il
indique que dans le systéme allemand, c’est au juge que re-
vient la tache décrite a I’article 21, paragraphe 1, alinéa (e),
et non aux autorités administratives. Une certaine sécurité
est donc nécessaire. Méme s’il admet que dans quelques
années les documents électroniques pourraient étre admis, a
I’heure actuelle, le projet de Rapport explicatif est encore
trop optimiste et va trop loin.

76. Mr Markus (Switzerland) thanked the Chair and stat-
ed that the delegation of Switzerland supported the pro-
posal made by the delegation of Australia in relation to
sub-paragraph (b) of paragraph 1 of Article 21 as it ap-
peared in Preliminary Document No 36. He followed the
argument made by both the delegation of Australia and the
delegation of the United Kingdom that the production of a
document to state that the requirements of paragraph 3 of
Article 16 had been met was superfluous. He agreed that
it would not make sense that applications for recognition
and enforcement of a decision by an administrative au-
thority always be supported by confirmations of the nature
outlined in Article 21, paragraph 1, sub-paragraph (b).
Mr Markus suggested that perhaps the Permanent Bureau
could take up the role of confirming whether Contracting
States met the requirements of paragraph 3 of Article 16. In
relation to the overall operation of Article 21, Mr Markus
noted that the delegation of Switzerland supported the
comments that had been made by the delegations of Austria
and Germany.

77. Ms Bean (United States of America) agreed with the
comments made by the delegate of the United Kingdom on
the issue of providing certified copies of documents in the
first instance. She agreed that the system should be as sim-
ple as possible. In relation to the proposal made by the del-
egation of Australia regarding sub-paragraph (b) of para-
graph 1 of Article 21, the delegation of the United States of
America agreed in principle with the language outlined in
Preliminary Document No 36 and queried whether the idea
could also be extracted to apply to documents in judicial
proceedings. For example, she noted that in the United

States of America, many of the child support agencies had
stated that they did not require certain documents. She also
suggested that the Permanent Bureau could also be in-
formed as to what documents a Contracting State did or did
not require and could maintain a summary of this infor-
mation.

In relation to Article 21, paragraph 1, sub-paragraph (c),
Ms Bean stated that the delegation of the United States of
America did not disagree with the proposal that the delega-
tion of Australia had made, also in Preliminary Document
No 36, but considered that the drafting of the provision
needed to be a little clearer.

78. Ms Escutin (Philippines) announced that she support-
ed the proposal of the delegation of Australia in Prelimi-
nary Document No 36 because it simplified proceedings.
Ms Escutin noted that the competent authority in the Phil-
ippines could recognise and accept original documents,
certified copies or any equivalent documents including
electronic versions of documents.

79. Mme Mansilla y Mejia (Mexique) note qu’en maticre
de transmission de documents, la simplicité et la rapidité
sont des éléments essentiels. Cependant, ils ne peuvent
aller a I’encontre de la sécurité juridique. Par conséquent,
elle pense qu’il convient de prévoir I’authentification et la
certification de ces documents.

80. Mr Schiitz (Austria) thanked the Chair and said that
he agreed with the delegation of the United Kingdom in
relation to the aim to adopt a Convention that was for the
future. However, he stated that Commission I was also
obliged to produce a clear text and something that Con-
tracting States would be able to interpret and understand in
the same manner. He recalled Article 13 of the Hague Con-
vention of 30 June 2005 on Choice of Court Agreements, an
instrument that he believed had been drafted with some
clarity, and emphasised that the related provision in this
revised preliminary draft Convention was not clear and
required clarification in order for all States to interpret the
text in the same way.

81. Mr Lortie (First Secretary) thanked the Chair and
noted that the Drafting Committee was given a mandate by
the Special Commission to develop a text that would be
medium-neutral and that this was what the Drafting Com-
mittee had done. He emphasised that upon a challenge
or appeal under sub-paragraph (c) of paragraph 7 of Arti-
cle 20, or upon request by the competent authority in the
requested State, a complete copy of a document, certified
by the competent authority in the State of origin, could be
provided under paragraph 3 of Article 21. He noted that
this meets the needs of both those that worked in the paper
world and those that worked in the electronic world and he
reiterated the comments that had just been made by the
Delegate from the Philippines to the effect that the authori-
ties in the Philippines could accept electronic versions of
documents.

Mr Lortie noted that although it was rare that a copy of a
decision was challenged, it can occur, usually in relation to
the quantum of maintenance and the determination of par-
entage. Often the defendant in the requested State was
aware of the decision because he had already been notified
of the decision for appeal purposes and had either seen the
text of the decision or was familiar with it. If it was not
what had been seen before, then the text of the decision
could be challenged or appealed under paragraph 7 of Arti-
cle 20.
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Mr Lortie observed that this procedure was similar to many
legal provisions in many countries and all were comfortable
with the provision that had been reflected here in the text of
the revised preliminary draft Convention. Mr Lortie ex-
pressed his hope that his explanation had been clear and
encouraged delegates to speak with him directly had they
any further queries.

82. M. Voulgaris (Gréce) revient sur la discussion rela-
tive aux documents électroniques. Il demande si le formu-
laire joint a I’extrait de décision pourrait contenir des réfé-
rences ¢lectroniques permettant a 1’Etat requis d’accéder au
texte complet et authentifi¢ de la décision par le biais d’un
site sécurisé.

83. M. Lortie (Premier secrétaire) remercie M. Voulgaris.
Il indique qu’il s’agit effectivement d’une question intéres-
sante qui démontre une certaine connaissance technique du
Délégué de la Gréce en la matiére.

84. M. Voulgaris (Grece) remercie M. Lortie pour le
compliment. Il le corrige cependant en indiquant qu’il se
considére plutot « e-analphabéte ».

85. M. Lortie (Premier secrétaire) souligne 1’intérét de
I’idée avancée par M. Voulgaris pour ’avenir. En effet,
selon lui, il serait tout a fait imaginable que les parties,
lors de la transmission du texte de la décision, indiquent
I’adresse d’un site Internet accompagné d’un nom d’utili-
sateur et d’un mot de passe permettant a 1’autorité compé-
tente d’accéder au texte complet de la décision de la méme
fagon qu’il est possible d’accéder a des registres immobi-
liers en ligne. Il reconnait cependant que de nombreuses
années s’écouleront avant que ce ne soit réalisable. Néan-
moins, il estime qu’il est important qu’en vertu de la Con-
vention, les parties aient la possibilité de s’entendre pour
transmettre des références électroniques sans avoir a en-
voyer les documents. Ce serait sans aucun doute la fagon la
plus économique et la plus efficace de procéder.

86. Ms Lenzing (European Community — Commission)
thanked the Chair and as a result of the differing opinions
that had been expressed by the delegations, made a sugges-
tion in relation to requests for complete certified copies of
decisions. She stated that the means to request a complete
certified copy were already provided for but that an infor-
mation requirement could also be added in order to specify
that a Contracting State required something specific. For
example, she suggested that an information note could be
produced and so that, in the case of a State such as Switzer-
land, it would be known that there was no need to send
documents enclosed within an application for recognition
and enforcement unless a certified copy had also been en-
closed.

Ms Lenzing suggested that if such a procedure for the pro-
vision of information were made flexible enough, Contract-
ing States would be able to withdraw any information or
declaration at a later time when they had, for example,
more faith in electronic communications. Ms Lenzing said
that in this way, the differences in opinions throughout the
delegations could be addressed in a manner that was not
unduly burdensome. This process could be drafted along
the line of the proposal made by the delegation of Australia
in relation to Article 21, paragraph 1, sub-paragraph (b),
i.e., that a Contracting State did or did not require certain
documents.

87. Mme Gonzilez Cofré (Chili) estime que la solution
proposée par la délégation de la Communauté européenne
est plus souple. Elle constate que 1’objectif est effective-

ment d’éviter les retards. Or, dans un certain nombre de
pays, comme le Pérou, une copie certifiée conforme du
document est requise. Néanmoins, elle pense que davantage
de souplesse dans le systéeme permettrait d’éviter les retards
actuellement constatés en pratique dans le cadre de la Con-
vention de New York du 20 juin 1956 sur le recouvrement
des aliments a I’étranger. Aussi la proposition de la Com-
munauté européenne lui semble-t-elle adaptée. Plutot que
d’avoir recours a des déclarations, elle pense qu’il serait
possible de revenir a 1’exigence de copie certifiée con-
forme.

88. Mr Schiitz (Austria) thanked the Chair and in relation
to the verbal proposal that had just been made by the Dele-
gate from the European Community, he stated that it did
appear to be a solution that would suit all delegates but that
it remained somewhat confusing in relation to the provision
of complete certified copies of decisions or abstracts or
extracts of decisions. He said that in the case where a com-
plete certified copy of a decision was provided, it may op-
erate in the opposite manner, so that an authority in a Con-
tracting State could indicate that they would be satisfied
with an extract or abstract of a decision. But then in another
case he noted that the requirements of the authority in a
Contracting State could be different. Mr Schiitz stated that
he had more sympathy for a State that made declarations
under a system that could be more officially tracked and
that could be used in all cases, not just relevant for one case
and then different in another.

89. M. Cieza (Pérou) indique que le Pérou est disposé a
accepter la proposition de la Communauté européenne con-
cernant le systéme des déclarations afin d’éviter cet écueil
de la copie certifiée conforme. Il pense en effet que la sim-
plification des procédures est essentielle dans ce contexte et
doit donc étre recherchée.

Il remarque que, dans de nombreux pays, des documents
sont falsifiés ou faux. Il regrette cette situation mais cons-
tate qu’il s’agit d’une réalité. Certains pays sont déja par-
venus a résoudre ces problémes ; d’autres sont en cours de
simplification de leurs procédures judiciaires. Cependant,
tous les Etats ne suivent pas le méme rythme et il convient
d’en tenir compte. Il pense que le systéme de déclarations
proposé pourrait permettre de résoudre certaines difficultés.

90. Mr Bonomi (Switzerland) thanked the Chair and con-
firmed that the view of the delegation of Switzerland was
that the verbal solution proposed by the Delegate of the
European Community should solve many of the problems
and differences that had arisen between States. In relation
to the comments that had been made by the Delegate of
Austria, he stated that the delegation of Switzerland had no
fixed position. Mr Bonomi said that the delegation of Swit-
zerland wished to see a written formulation of a text based
on the suggestion that had been made by the Delegate of
the European Community and that was neutral in relation to
the availability of electronic processes for the provision of
documents that supported applications. Mr Bonomi sug-
gested that a neutral formulation could be made along the
same vein as related provisions within the New York Con-
vention of 20 June 1956 on the Recovery Abroad of Main-
tenance.

Mr Bonomi informed the delegation that the delegation of
Switzerland would prepare a written proposal that would
follow the proposal that the delegation of Australia had
made in relation to administrative authorities and sub-
paragraph (b) of paragraph 1 of Article 21.
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91. Mr Beaumont (United Kingdom) thanked the Chair
and thanked the Delegate of the European Community for
suggesting a constructive way to move discussions forward.
He considered that an information requirement in the man-
ner suggested by the European Community was more suita-
ble than a series of declarations. He suggested that Con-
tracting States might ultimately be able to move forward to
a process where no formal documents would even be re-
quired at the first stage of recognition and enforcement.
Mr Beaumont pointed out however that the text currently
being discussed was not in square brackets and so had
gathered an overall consensus of support in the past.

92. Mr Segal (Israel) also wished to support the verbal
proposal that had been made by the European Community.
He noted that it stemmed from paragraph 3 of Article 21,
the basis of which was to inform the debtor that a decision
based on some authority had been made or to provide the
competent authority of a Contracting State with a document
that had not previously been required or that had not been
previously seen.

Mr Segal referred to sub-paragraph (c) of paragraph 7 of
Article 20, which enabled a challenge or appeal to be
grounded on the authenticity, veracity or integrity of a
document. He suggested that no formal requirements for
the certification of documents be included within the
informational note process suggested by the European
Community unless a challenge had been made under the
abovementioned sub-paragraph.

93. M. Voulgaris (Gréce) remarque que beaucoup pen-
sent que les documents électroniques ne sont pas fiables. Or
il s’avére que les documents électroniques offrent au con-
traire davantage de sécurité que les documents sur support
papier. Cependant, il faudra du temps pour que les mentali-
tés changent a cet égard. Il appuie son propos en prenant
I’exemple de I’avion et en indiquant que certains se trom-
pent encore en pensant qu’il est moins risqué de prendre sa
voiture plutdt que 1’avion.

94. The Chair thanked the delegations for their discus-
sion and queried whether there were any further interven-
tions. In relation to the increasing orientation of systems
and procedures towards electronic means, she stated that
the day before she left to come to The Hague, she partici-
pated in information technology training at the Ministry
where she was shown an entire system of electronic case
management. She stated that she was informed at this train-
ing that the system had been technically available for a year
but the personnel is still having a hard time getting used to
the idea of using an electronic system. She said that she
herself had hesitations about using electronic faxes for rea-
sons of authenticity and security, and she was told by ex-
perts of electronic communications that these were in fact
more secure forms of sending communications. She ex-
pressed that she did not wish to draw correlations between
the requirements of and what occurred within a Ministry of
Justice and the requirements of judicial authorities under
this Convention.

The Chair emphasised that the aim was for this Convention
to last and be applicable for a long time. She noted the con-
siderable support for the verbal proposal made by the Dele-
gate of the European Community in relation to a system of
declarations or informational notes for the notification of
the individual requirements of Contracting States, especial-
ly in relation to the certification of documents. She agreed
that these informational notes could be provided to the
Permanent Bureau and withdrawn at any later stage. She

therefore summarised that a flexible system needed to be
created to account for changes in the future.

In relation to the proposal of the delegation of Australia
with regards to sub-paragraph (b) of paragraph 1 of Arti-
cle 21, she noted that it had been supported and that the
delegation of Switzerland was going to provide a further
written proposal that would go further than the Australian
proposal. She confirmed with the delegation of Switzerland
that this was correct.

95. Mr Markus (Switzerland) confirmed that the under-
standing of the Chair was correct.

96. The Chair continued and stated that even though
there was overall support for the Australian proposal, she
would wait until the written proposal from the delegation of
Switzerland was produced. In the meantime, the Chair con-
firmed that the proposal made by the delegation of Austral-
ia in Preliminary Document No 36 would not be sent to the
Drafting Committee. She would however send to the Draft-
ing Committee the comments made by the delegation of the
United States of America in relation to Article 21, para-
graph 1, sub-paragraph (c), in order to improve the clarity
of this sub-paragraph.

Article 20 (Doc. trav. / Work. Docs Nos 13, 14)

97. The Chair then stated that instead of moving on to
discussion in relation to direct applications, discussion
would return to consider Article 20. She summarised that
Working Document No 13 was received from the delega-
tion of Switzerland and that Working Document No 14 was
received from the delegation of China. She gave the floor
to the delegation of Switzerland in order to introduce their
working document.

98. Mr Markus (Switzerland) asked whether the Chair
wished for him to discuss Working Document No 13.

99. The Chair confirmed that this understanding was
correct.

100. Mr Markus (Switzerland) commenced discussions by
summarising that the topic of the afternoon’s session had
been whether to incorporate further uniformity into the
procedures concerning recognition and enforcement. He
observed that it had been said that many aspects of the
recognition and enforcement process would be left to the
law of the requested State. In order to achieve some unity
and to enable a swifter procedure, Mr Markus explained
that the delegation had decided that at the first stage of
recognition and enforcement proceedings, the debtor should
not be heard from. He noted that this was a restriction on
the rights of the debtor, and so at the second stage of pro-
ceedings there should be some consideration of an equalis-
ing element for the benefit of the debtor. Mr Markus sug-
gested that this equalising element should be that during the
time of the appeal, there should be no full enforcement with
regards to the assets of the debtor. If necessary, Mr Markus
stated that the assets should be secured but that there
should be no immediate enforcement.

Mr Markus referred to the square brackets that appeared in
paragraph 6 bis of Article 20 in Working Document No 13.
He noted that the text in square brackets would add a fur-
ther autonomous element to the Convention that recognised
that the law of the requested State could also give protec-
tive measures to a creditor to avoid the possibility that upon
being notified of the decision, the debtor may try to hide
his assets contained within that jurisdiction. He noted that
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the text in square brackets therefore depended on the law of
the requested State.

101. The Chair asked the delegation of China to introduce
Working Document No 14.

102. Ms Albuquerque Ferreira (China) explained that the
idea motivating the production of the proposal by the dele-
gation of China was essentially the same as that behind the
proposal from the delegation of Switzerland, although she
noted that the proposal from the delegation of China did not
contain the textual element in the square brackets in the
proposal of the delegation of Switzerland.

She summarised that Article 20 was in balance and so that
the rights of the debtor that cannot be defended at the first
stage of recognition and enforcement proceedings may be
protected at the second stage. She suggested that the two
proposals could possibly be merged but in essence they
were the same.

103. Ms Lenzing (European Community — Commission)
indicated that it appeared the day could be finished on a
positive note. She stated that the European Community
supported the idea behind both proposals that had been
made by the delegations of China and Switzerland. She
indicated that the European Community had no problems
with the wording of the proposals (outside of the square
brackets), because it essentially already existed within the
European Community. She noted that the proposal from the
delegation of China had the same objective and effect as
the proposal from the delegation of Switzerland but that it
did not contain the term “protective measures”. She stated
that the final decision about which proposal to use could be
left to the Drafting Committee.

In relation to the text contained in square brackets in the
proposal of the delegation of Switzerland, she recognised
the origins of that text and supported its policy although
she did not believe it was essential. She observed that the
first words of the text within the square brackets should in
fact be: “The decision recognising and enforcing [...]”.

104. Ms Bean (United States of America) thanked the
Chair and stated that the delegation of the United States of
America had not had the opportunity to consider all pro-
posals, but that she considered that four options existed as
to what to do. Firstly, the availability of a stay of proceed-
ings could be mandated so that all States had that option
available. Secondly, Article 20 could be left silent as it
currently stood. Thirdly, a stay of proceedings could be
available but only for a certain number of days. She noted
that this was essentially the proposal found within Working
Document No 13 since it used the phrase: “During the time
specified for an appeal / challenge”. She noted that the pro-
posal contained within Working Document No 13 did not
state what that time frame was however. She reiterated her
earlier suggestion for a 120-day time frame in this regard.
She finalised her intervention by stating that the fourth
option was to prohibit a stay of proceedings. Ms Bean stat-
ed that the preference of the delegation of the United States
of America was for the fourth option.

105. Mr Beaumont (United Kingdom) considered that this
issue required further consideration. In the context of the
Brussels Convention of 27 September 1968 on jurisdiction
and the enforcement of judgments in civil and commercial
matters and the Lugano Convention of 16 September 1988
on jurisdiction and the enforcement of judgments in civil
and commercial matters, a stay of proceedings only applied
to the first stage of recognition and enforcement proceed-

ings and not the second stage. However, he did not believe
that this was clear from the proposal made by the delega-
tion of Switzerland. He further stated that a fifth option
could be added to those considered by the Delegate of the
United States of America, and that was to allow a stay of
proceedings for a first appeal but not for any subsequent or
later appeal. If this were not the case, a maintenance credi-
tor might be barred from getting any money for a long peri-
od of time and until all appeal procedures had been ex-
hausted.

On the issue of protective measures, Mr Beaumont wel-
comed the acceptance by the delegation of China of the
proposal made by the delegation of Switzerland. He noted
that this second aspect of the Swiss proposal, the explicit
availability of protective measures, was valuable for the
creditor in order to ensure that the assets of the debtor are
not removed from the jurisdiction. Mr Beaumont supported
this aspect of the proposal of the delegation of Switzerland.

106. Mr Segal (Israel) expressed the view that he was not
sure that paragraph 6 bis added anything that was necessary
to Article 20. He noted that if there was an appeal of a de-
cision of a court, an order for a stay of proceedings was,
generally, automatically made. In any event, he suggested
that this proposed paragraph did not necessarily mean that
a stay of proceedings would be granted automatically.
Mr Segal said that the issue of stays should be left to each
Contracting State to determine how they choose to protect
defendants in their State. He noted that in Israel, the grant-
ing of a stay of proceedings would not be automatic.

107. Ms Albuquerque Ferreira (China) thanked the Chair
and stressed that from the outset, the Chinese delegation
had been stating that the question of stays of proceedings
should be left to the internal law of a Contracting State. She
observed that other delegates had noted that they would not
accept having a stay of proceedings made available but she
suggested that a balance must be reached. At the first stage
of recognition and enforcement proceedings, Ms Albuquer-
que Ferreira emphasised that a debtor had no right to be
heard and that it was an automatic process of recognition
and enforcement. She believed that this went against the
fundamental human rights of a debtor, because from a pro-
cedural view there was a need to enable people to make
their submissions and respond to an application. She ob-
served that perhaps it could be acceptable not to hear from
the debtor at all in the first stage of proceedings as long as
that person had the opportunity to challenge any recogni-
tion of a decision made against him or her and to then be
heard as to his or her arguments. She considered it strange
that whilst the meeting suggested that the needs of a child
must be protected, the needs of a debtor are not also con-
sidered. If no balance were struck then Ms Albuquerque
Ferreira stated that the delegation of China would support
the entire deletion of all of Article 20.

108. Ms Kulikova (Russian Federation) stated that the
delegation of the Russian Federation had problems with
Article 20 and its applicability to their system. She sup-
ported this discussion on the basis that the question of stays
of proceedings be left to the internal procedural rules of
Contracting States.

109. Mr Markus (Switzerland) stated that in relation to the
proposal of his delegation contained in Working Document
No 13, he would be willing to incorporate a time frame
indicating the duration of the operation of a stay of pro-
ceedings and as had been suggested by the Delegate of the
United States of America. He noted that the amount of days
that a stay of proceedings could apply had possibly already

11-140 Procés-verbal/Minutes No 5

Procés-verbal/Minutes No 5



been arrived at, being either 30 days or 60 days (depending
on whether the debtor was located within or outside of the
requested State), the time period that the debtor has at his
disposal to appeal a decision for recognition and enforce-
ment.

He considered that if an attempt were made to incorporate
an overall time limit for the operation of a stay of proceed-
ings, it may impact on appellate proceedings and specifical-
ly in circumstances where an appeal could be decided be-
fore the end of the time limit in relation to the operation of
a stay of proceedings. In those circumstances, it may be to
the detriment of the creditor since there would not be ac-
cess to any assets until the time limit for the stay of pro-
ceedings had expired. He suggested that the question of
such a time limit would therefore need to be further dis-
cussed.

Mr Markus clarified the question that had been asked by
the Delegate of the United Kingdom and noted that the
proposal of the delegation of Switzerland as contained in
Working Document No 13 did not apply to any second
appeal. He believed that what occurred procedurally, both
with respect to stays of proceedings and other matters, upon
a second appeal, should be left to the internal law of the
requested State.

He reiterated the comments that had been made by the Del-
egate of China in regards to the presence and incorporation
of more equitable rules and not just autonomous rules with-
in the processes and procedures being discussed.

110. The Chair noted that she could see Australia, Brazil,
El Salvador, the Commonwealth Secretariat, the United
Kingdom and Canada asking for the floor. She therefore
stated that discussion would be continued on Saturday
10 November 2007 and would deal with direct applications
and private agreements, and then follow the draft agenda.

La séance est levée a 18 h 10.

Procés-verbal No 6

Minutes No 6

Séance du samedi 10 novembre 2007 (matin)

Meeting of Saturday 10 November 2007 (morning)

La séance est ouverte a 9 h 50 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Article 20 (suite / cont.)

1.  The Chair noted that the discussion of Article 20 re-
mained open from the previous day and she recalled that
the delegations of China and Switzerland had each present-
ed working documents. She noted that Working Document
No 16 containing a proposal from the delegation of Austral-
ia was being distributed. She proposed to begin the discus-
sion by hearing those who had wished to make interven-
tions the previous afternoon.

2.  Ms Cameron (Australia) noted that the proposal of
the delegation of Australia regarding Article 20, paragraph 6,
was in Working Document No 16 which had just been cir-
culated. She referred to the proposals of the delegations of
Switzerland and China which had been made the day be-
fore. She stated that she understood the reasons behind the
proposal by the delegation of Switzerland and appreciated
the concern expressed by the Delegate of China about the
need to ensure that the debtor could be protected, particu-
larly where he had not had the opportunity to be heard in
respect of recognition and enforcement. She stated that she
had three concerns about the proposal by the delegation of
Switzerland. She stated that the first was as stated the pre-
vious day by the Delegate of the United States of America
that, as drafted, the period during which the measures of
enforcement would be suspended was entirely indetermi-
nate and could go on for some months. She stated that the
second was that suspending the measures of enforcement
and the uncertain meaning of that phrase could have a
negative effect on the Australian practice of seeking to
engage in negotiations after the decision was first made
enforceable. She expressed a third concern that there was
no scope for the interests of the creditor in the immediate
and short term to be taken into account and that there may
be circumstances where the creditor is in immediate need.
She noted that the proposal in Working Document No 16
was that the respondent would be guaranteed a right to seek
a stay, rather than that there would be a stay. She stated
that this would allow the competent authority to consider
how long it was appropriate for the enforcement to be
stayed and what measures should be involved in the stay.
She stated that it would also allow the interest of the credi-
tor to be taken into account. She stated that this was a bet-
ter balance and hoped that it met the needs of other delega-
tions. She referred to the specific proposal regarding pro-
tective measures and proposed that there would be a state-
ment in the Explanatory Report that a stay of enforcement
would not necessarily restrict the specific measures consid-
ered appropriate.

3. Mr Moraes Soares (Brazil) stated that he had wanted
to take the floor the previous day to ask for more time for
discussion of this Article as there were four available op-
tions at that time, and a new option had now been added.
He said he was happy to see the discussion continue.

4. Mr McClean (Commonwealth Secretariat) recalled
that the Delegate of the United States of America had the
previous day outlined a number of options regarding Arti-
cle 20 and that one of these options was for the Convention
to remain silent on the issues of stays or suspensions. He
stated that he did not think that this was a viable possibility
because of the provision in Chapter VI on enforcement
which provides that, although measures of enforcement are
for the law of the State requested, once an order was en-
forceable there would be automatic enforcement. He re-
marked that if there was going to be an interruption of that
step then there would have to be some express mention of
it. He referred to the separate proposals of the delegations
of Switzerland and China and stated that the previous day
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there had seemed to be an assumption that these two pro-
posals were to the same effect. He disagreed with this and
stated that there was a critical difference between them. He
noted that the proposal of the delegation of Switzerland
dealt with the automatic postponement of enforcement until
the 30- or 60-day period mentioned in paragraph 6 lapses,
while the proposal of the delegation of China was that if
there is a challenge or appeal then the enforcement would
be suspended from that moment. He commented that given
that the challenges were limited in scope and were likely to
arise in only a small number of cases, he was of the opinion
that the proposal of the delegation of China was to be pre-
ferred as it did less violence to the procedures set out in the
preliminary draft Convention. He stated that his immediate
reaction to the proposal of the delegation of Australia was
that a statement that someone is entitled to apply would be
too imprecise to meet the concerns that many delegations
had expressed. He noted that there were no criteria given in
the written proposal, although the Delegate of Australia did
set out some orally, and that all that was on paper was that
a person could ask. He stated that in some countries this
could lead to all requests being refused. He noted that there
were some advantages to the proposal but that it needed
fuller exposition.

5. Mr Beaumont (United Kingdom) thanked the delega-
tions that had put forward proposals on the issue of stays.
He noted that the issue was very important, as was the issue
of what happened at the second appeal. He stated that if a
kind of mandatory stay of enforcement system were accept-
ed for the first appeal, which he noted was not really an
appeal but the first proper hearing of the case where both
parties were present and able to make submissions, and this
was coupled with the ability to get protective measures,
then this would be a good balance. He stated that to main-
tain this balance it was important that the next appeal have
no suspensive effect so that the ability of the creditor to
obtain maintenance was not delayed for months or years.
He stated that the next part of the package was that the first
appeal should be dealt with promptly by the authorities in
the State concerned. He requested that some kind of general
statement be introduced to the effect that the decision on
this appeal must occur quickly. He accepted that it would
not be possible to set a specific time limit but rather exhor-
tatory language that the appeal “should be decided quickly”
should be used. He stated that if a whole package could be
put together that would give a balance between the credi-
tor’s interests in obtaining money quickly and ensuring the
minimum due process protection for the debtor, then this
might be a good solution for Article 20.

6. Mme Gervais (Canada) indique qu’il lui parait impor-
tant de mentionner qu’une contestation ou un appel ne sus-
pend pas I’exécution de la décision. Elle précise que dans
certaines circonstances, une interruption est nécessaire pour
assurer un équilibre entre les intéréts des parties. Elle pro-
pose en cas de besoin, qu’une suspension puisse étre autori-
sée par une autorité compétente. Elle considére également
que s’il n’y a aucun préjudice grave susceptible d’étre subi
par le débiteur, la décision devrait étre exécutée. Elle in-
dique a cet effet que la charge de la preuve pourrait incom-
ber au débiteur. Elle note que ces cas constituent des excep-
tions et que la délégation du Canada va tenter de faire une
proposition par écrit.

7. Mr Markus (Switzerland) referred to the criticism of
the Delegate of Australia regarding the proposal of the del-
egation of Switzerland. He accepted the criticism that the
period of the stay could be too long, but noted that the
problem was not the period within which the appeal could
occur, but was rather the length of time the appeals would

last. He stated that the proposal of the delegation of the
United Kingdom that there should never be stay on the
second appeal could be helpful. He also agreed with the
suggestion that the principle that the enforcement or exe-
quatur proceedings should be completed in as short a time
as possible should be included. He referred to the comment
of the Delegate of Australia that a mandatory stay could
prevent amicable solutions and stated that he did not under-
stand why this would be so. He stated that, on the contrary,
it would not hinder amicable solutions at all but would
rather further such amicable solutions and was a positive
incentive for parties to quickly try to resolve the problem
amicably. He noted that as soon as an amicable solution
was found for the request of the creditor the stay could
immediately fall. He referred to the criticism relating to the
position of a creditor who was in need and who should
immediately have short-term support. He stated that this
had to be seen against the background of the interests of
both parties. He stated that the preliminary draft Conven-
tion provided for a system that was extremely favourable to
the creditor in that there was no hearing for the debtor. He
noted that the appeal was not a real appeal in that sense but
rather the first time that the debtor would be heard, and
stated that he thought it would be problematic from the
point of view of the European Convention on the Exercise
of Children’s Rights if there were to be an immediate exe-
cution upon the first instance decision without any hearing
of the debtor. He stated that it was nevertheless necessary
to be careful and to try to keep the balance of the interests
of both parties, and that the problem of short-term support
could only be resolved to the extent of accelerating the
hearings.

8. Ms Bean (United States of America) stated that her
delegation was willing to support in theory the proposal of
the Delegate of the United Kingdom. She expressed con-
cern on the issue of automatic stays where the creditor
could be unfairly disadvantaged. She referred to the pro-
posal of the Delegate of the United Kingdom to include
something like the word “promptly”, and felt that this
would be acceptable to deal with the issues of a stay. She
stated that in relation to the issue of an automatic stay, her
delegation would propose some language that may provide
a compromise and should deal with the concerns of all the
delegates that had spoken.

9.  Mr Mthimunye (South Africa) agreed with the dele-
gations that stated that the debtor should be heard before
the first order is made by the requested State. He stated that
he was of the view that the enforcement of this order
should continue until amended by the competent authority
on appeal.

10. Ms Lenzing (European Community — Commission)
thanked the Delegate of the United States of America for
the flexibility of her delegation and stated that she thought
that the solution on this Article was not too far away. She
reiterated the statement of the Delegate of the United King-
dom that it would be entirely acceptable to specify that for
further appeals no stay would be allowed. She suggested
using wording such as is found in the Hague Convention of
25 October 1980 on the Civil Aspects of International
Child Abduction that the hearing on the appeal has to be
dealt with expeditiously. She suggested a third solution,
which was that in principle there would be an automatic
stay, but if it could be shown that the enforcement would
not result in prejudice to the debtor then it would be al-
lowed. She stated that this just involved the rearrangement
of the principle and the exception. She noted that this
would also depend on how far the delegations for whom the
principle of a stay of enforcement was important would be
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willing to go. She stated that she thought that revised solu-
tions could be worked on, perhaps with the delegation of
Switzerland, and the whole package could be re-examined.

11. Mr Hayakawa (Japan) stated that he would have a
problem with the suggestion that no stay would be allowed
during the second appeal, and that he would like to reserve
his position on this point.

12. The Chair concluded the discussion on Article 20 by
stating that it was useful because it clarified the positions to
a greater extent than before. She stated that there was a way
to find a compromise on Article 20 and noted that several
suggestions had been made. She encouraged the delegations
to continue their discussion and, if they can find compro-
mise solutions, to submit working documents. She stated
that the discussion would return to Article 20 later.

Demandes directes aux autorités compétentes / Direct re-
quests to competent authorities

13. The Chair asked the co-Rapporteur to introduce the
Articles concerning direct applications.

14. Mrs Borras (co-Rapporteur) stated that nothing in
Article 1 of the preliminary draft Convention precluded
direct applications, but they were not mentioned in that
Article. She noted that the reason for this was that it would
be misleading to suggest that provision for direct applica-
tions was a primary objective of the Convention. She stated
that Article 34, paragraph 2, dealt with applications for
enforcement and recognition, and that these were possible
under Article 16, paragraph 5. She noted that according to
Article 34, paragraph 2, Chapters V, VI and VII applied in
the cases of direct requests for recognition and enforce-
ment, as well as the corresponding rules on effective access
to procedures in Article 14. She stated that this was not the
only possibility and stated that it would also be possible,
under Article 34, paragraph 1, for an applicant to use the
procedures available under national law which allowed him
or her to seize a competent authority directly in order to
establish or modify a maintenance decision.

15. The Chair recalled the question of the Drafting Com-
mittee as to what other Articles could be applied for direct
applications, and also asked what the appropriate approach
towards cost issues and legal assistance for direct applica-
tions would be. She stated that when discussing public bod-
ies there had been no separate discussion on whether public
bodies would be allowed to make direct applications in
other States, and she asked for opinions on this. She noted
that there were two working documents submitted on this
subject, one from the delegation of Canada and one from
the International Bar Association.

16. Ms Morrow (Canada) noted that the delegation of
Canada had submitted a proposal in Working Document
No 10. She acknowledged that direct applications were not
a primary objective of the Convention but submitted that
they should be allowed. She stated that the Convention
should not impair any right to apply to competent authori-
ties according to national law. She submitted that public
bodies should have this right although they would probably
not take advantage of this very often. She stated that direct
applicants should not be given use of Central Authority
services for free as this would not encourage use of the co-
operation mechanism, and she suggested that the reference
to Article 14, paragraph 5, and Article 14 ter, paragraph (b),
should be deleted from the current text of Article 34, para-
graph 2. She stated that the working document also pro-
posed that in Article 34, paragraph 1, the words “internal

law” should be substituted for the words “national law” as
the latter was not suitable for States that had a division in
their internal legislature. She also noted that this would
make the English version more equivalent to the French
version. She concluded by proposing that, in both the Eng-
lish and the French versions, the word “however” (“toute-

fois”) at the beginning of Article 34, paragraph 2, should be

deleted since each paragraph of Article 34 dealt with dif-
ferent things and linking them with “however” was not
appropriate.

17. Ms Dehart (International Bar Association) noted that
the proposal of her delegation had been presented nearly
simultaneously with that of Canada and that it was nearly
identical in that it suggested not providing legal assistance
for those applicants who were making a direct request to a
competent authority. She agreed with the explanation given
by the delegation of Canada and noted that a great deal of
time had been spent setting up the Central Authority system
with assistance for those who need or want it, and this
should not be given to those capable of proceeding them-
selves. She suggested a review of the whole preliminary
draft Convention to ensure that those provisions that will
help those who self-select to hire private attorneys are
made applicable. She also suggested a change to Article 9
to make clear that direct applications to the Central Author-
ity and to a competent authority are different things. She
noted that at the moment it was required that the applicant
apply to the Central Authority in their own State but that in
some instances it might be convenient to agree to a direct
application to the Central Authority in the requesting State,
as this would prevent duplication of effort, and this would
allow the flexibility to do that.

18. The Chair noted that the latter point dealt with a dif-
ferent issue, and that the current discussion was limited to a
direct application to competent authorities and did not re-
late to whether an applicant may be allowed to turn to the
Central Authority of a requested State.

19. Ms Lenzing (European Community — Commission)
disagreed with the position of the delegation of Canada and
the Observer from the International Bar Association. She
stated that there was a good argument that direct requests
should also benefit from the regime of legal assistance. She
noted that her delegation had not made a written proposal,
but would prefer to extend Article 34, paragraph 2, to en-
sure that applicants making direct requests would enjoy the
full benefits of Article 14. She stated that she was reluctant
to restrict the limited standard that could already be found
in Article 34, paragraph 2. She stated that her concern was
those situations in which Central Authorities that are set up
did not work as they should, and an applicant resident in a
Contracting State might be faced with a Central Authority
that was not functioning properly. She noted that in this
case, if that person was not given any assistance, he or she
would virtually be prevented from having access to justice
in the requested State because the Central Authority did not
work correctly. She acknowledged that the idea was that
Central Authorities would function but stated that situations
where they did not should be taken into account and that
applicants from those States should be put, at least partial-
ly, on an equal footing. She stated that it was also undesir-
able, from a policy point of view, to move backwards from
the Hague Convention of 2 October 1973 on the Recogni-
tion and Enforcement of Decisions Relating to Maintenance
Obligations as it would send the wrong signals since the
idea was for this Convention to be more ambitious. She
asked whether there were other means by which to take into
account that legal assistance is provided in some States by
the Central Authorities themselves and not by external re-
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sources. She concluded by stating that she could not yet
provide a solution for these States but was not ready to
delete the reference to Article 14 from Article 34.

20. Ms Carlson (United States of America) supported the
proposals of the delegations of Canada and the Internation-
al Bar Association. She stated that direct requests were not
the main focus of this Convention, which was built around
strong Central Authority systems. She stated that there
should be nothing to prohibit direct requests but that it
would undermine the whole scheme if it was just as easy to
circumvent the Central Authority system and obtain the
same assistance. She stated that it was part of the system
that the two Central Authorities would work together. She
strongly opposed giving free legal assistance to direct
applicants and stated that she disagreed with those who
claimed that this would be a step backwards from the 1973
Maintenance Convention, or represent a denial of justice.
She stated that it was not possible to legislate for weak
Central Authority systems as the purpose of this Conven-
tion was to build strong Central Authority systems and the
solution for weak Central Authorities is to work with them
to help them to strengthen. She supported the right of pub-
lic bodies to make direct requests to competent authorities
but stated that they would not be entitled to legal assis-
tance. She stated that she thought she could support the
proposal of the International Bar Association that a few
more Articles be applicable to direct applications.

21. Mr Beaumont (United Kingdom) noted that it was
important to bear in mind that the core scope of this in-
strument was different from that of the 1973 Maintenance
Convention, and he was concerned that a step back should
be avoided in relation to those things that were not in the
core part of this preliminary draft Convention. He stated
that it was important to have adequate arrangements for the
parts of the Convention that people might optionally enter
into beyond the core to ensure that the provisions in those
parts would not be worse than in the 1973 Maintenance
Convention. He stated that this was to ensure that State
Parties to this latter Convention were not creating a law
that gave people less legal assistance than in that Conven-
tion. He accepted the point made by the Delegate of the
United States of America that it was important to find
mechanisms to put pressure on States to ensure that the
Central Authorities do function and that this would be rele-
vant for the reviews of the Convention. He noted that if the
Central Authorities do not function well then they would be
the Achilles’ heel of the Convention and a good provision
on legal assistance could be made ineffective by weak Cen-
tral Authorities. He stated that it was vitally important that
everyone took the obligation seriously and that everyone
could do the job that they had been asked to do under the
Convention. He referred to the proposal from the Interna-
tional Bar Association and stated that on first reading
it seemed sensible to include Articles 40, 41 and 43 in Arti-
cle 34, paragraph 2, but he would be happy to stand cor-
rected by those who saw difficulties. He stated that he did
not see any harm in the proposal for Article 9, paragraph 2,
in Working Document No 12, but he stated that he would
stand corrected if other people saw difficulties.

22. Mr Ding (China) stated that his delegation adhered to
the principle of non-discrimination and could see no reason
to exclude direct applicants. He referred to Working Doc-
ument No 5 and stated that this also applied to foreign ap-
plicants. He thought this was a fair proposal that could
apply indiscriminately and urged all delegations to accept
this proposal from the delegations of China, Japan and the
Russian Federation, States which include a large part of the
world’s population.

23. Mme Mansilla y Mejia (Mexique) indique que la
délégation du Mexique partage 1’opinion exprimée par la
délégation de la Communauté européenne. Elle déclare que
la délégation du Mexique est favorable a I’idée de fournir
une assistance gratuite pour les demandes directes.

24. M. Heger (Allemagne) indique qu’il soutient la pro-
position des délégations de la Communauté européenne et
du Royaume-Uni. Il estime que ’article 34 dans sa formu-
lation actuelle, refléte un parfait équilibre. Il est d’accord
sur le fait qu’on aboutit a un traitement bien différent lors-
que le créancier saisit directement les Autorités centrales.
Mais il rappelle que le but de cette Convention n’est pas de
créer un systéme de coopération mais de proposer des
moyens d’aide aux enfants.

25. Mr Markus (Switzerland) expressed reticence with
regard to the proposal from the delegation of Canada and
preferred to keep the text as it was. He stated that he did
not think that Article 34 mandated that Contracting States
create a second national system for this type of creditor. He
stated that the text clearly provided for allowing access to
such procedures as may be available, and if there were no
other procedures available then the Contracting State would
not have to provide such an alternative. He stated that if
there were an alternative, the applicants should not be hin-
dered from using this alternative if they wanted to. He stat-
ed that his delegation did not see this as a real problem of
the Convention, as Article 34 was not mandatory at all. He
agreed with the Delegate of the European Community that
it was important not to retreat from the 1973 Maintenance
Convention and stated that he would go further and say that
the same level of free legal assistance should be offered. He
stated that he was not making a formal proposal in that
regard but that both kinds of requests should be treated in
the same way if possible.

26. Mr McClean (Commonwealth Secretariat) stated that
he was very surprised by the discussion and the proposal to
extend Article 14 to a whole new set of applicants given the
discussion on Article 14. He suggested that this should be
seen worked out in writing. He noted that Article 14, para-
graph 3, provided that the requested State would not be
obliged to provide free legal assistance if the Central Au-
thority provided such services as were necessary free of
charge. He asked whether in a situation where there was a
Central Authority route but a person chose to instruct pri-
vate attorneys it would not always be the case that the Cen-
tral Authority could say that the person should have used
the Central Authority. He stated that he did not see that this
would work and that for States with limited resources the
idea of funding private solicitors was unacceptable.

27. Mr Segal (Israel) expressed his support for the posi-
tion of the delegation of the European Community. He stat-
ed that it was not the aim of the Convention to exclude the
possibility of persons having access to another State. He
stated that people should not be told they have to use the
Central Authority and that it did not seem that giving peo-
ple the possibility of direct applications would prevent the
establishment of the Central Authority. He expressed the
opinion that it was too restrictive not to allow direct access
to the competent authority. He stated that the question of
free legal aid should be governed by Article 14 and the
internal law of each State, but that the principle should be
recognised.

28. Ms Carlson (United States of America) stated that it
may be that her delegation had misunderstood. She referred
to the intervention of the Observer from the Common-
wealth Secretariat. She recalled that Article 34, paragraph 2,
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currently stated that Article 14, paragraphs 5 and 6, shall
apply or, with reference to Option 2, Article 14, paragraph 5,
and Article 14 ter, paragraph (b). She stated that under
Article 14 ter, paragraph (b), a creditor or applicant who
had benefited from free legal assistance in any proceedings
in the State of origin was entitled to benefit to at least the
same extent for proceedings for recognition and enforce-
ment in the requested State. She stated that if she could
interpret this as saying that under their system the authori-
ties of the United States of America would not have to pro-
vide free legal assistance as they do not have such a system
set up, then her delegation would have no problems. She
was asking for this clarification because if this meant that
free legal services would have to be provided for applicants
who made a direct request to the competent authority, then
this would be the equivalent of doing away with Article 9.
She noted that her State did not have another way of
providing free legal assistance except through the Central
Authority. She stated that this did not mean there was no
access to the courts as anyone could always go directly to
the courts. She stated that her delegation would not have a
problem if the words “under the same circumstances”
meant that her country’s authorities would not have to pro-
vide free services.

29. Mr Sello (South Africa) stated that Article 34 was
another flexible way to assist in cases of child maintenance
and he did not oppose allowing direct requests. He referred
to the provision of free legal assistance and expressed sup-
port for States that said that free legal assistance should be
given to direct applicants. He stated that this was a matter
where a child was in need of support and this should not be
overridden by putting political issues before the interests of
the child.

30. The Chair concluded that although there may be a
solution as it was raised at the end of the discussion, no
compromise had so far been found as to whether direct
requests should receive the same level of assistance as
those submitted through Central Authorities, so the ques-
tion remained open. She noted that there were no objections
to public bodies being able to submit direct requests but as
this was already covered by paragraph 2 of Article 34, this
did not require examination by the Drafting Committee.
She stated that there were no objections to the proposal by
the Delegate of Canada to change “national” to “internal”
and delete “however” from the beginning of paragraph 2.
She requested the Drafting Committee to make the neces-
sary changes.

31. Mr Beaumont (United Kingdom) recalled that sup-
port had been expressed for the proposal submitted by the
International Bar Association.

32. The Chair asked the Drafting Committee to make the
necessary amendments to incorporate this proposal.

33. Mr Hatapka (European Community — Commission)
stated that he did not think that this was a good conclusion
as there had not been much discussion on the issue. He
stated that more time should be spent discussing this issue
and going through the draft to see which Articles should be
included, as it was not a decision for the Drafting Commit-
tee but for Commission I.

34. The Chair agreed that this was not a decision for the
Drafting Committee but she stated that this was the time for
making submissions as it was one of the questions she had
raised and she had heard no objections to the proposal by
the International Bar Association, even if not considerable
support, and there had been no other interventions on Arti-

cles that would apply. She stated that the draft should be
put between square brackets and that the question remained
open as to whether there were other Articles to be applied.

Article 26

35. The Chair asked the co-Rapporteur to introduce Arti-
cle 26 on authentic instruments and private agreements.

36. Mrs Borras (co-Rapporteur) noted that Article 16,
paragraph 4, and Article 26 were in brackets. She stated
that it remained to be decided whether authentic instru-
ments and private agreements should be covered by the
scope of the Convention and whether they should be sub-
ject to a separate provision allowing an opt-in mechanism.
She noted that it was not necessary that the two should be
linked to one another. She recalled that the difficulty with
these provisions was that authentic instruments and private
agreements were unknown in some countries, while in oth-
ers they were very well-known and also that some States
made use of only one and not the other. She noted that par-
agraph 1 provided that to be enforceable the authentic in-
struments and private agreements must be enforceable in
the country of origin. She stated that there were a number
of particularities relating to authentic instruments and pri-
vate agreements and that not all the provisions of Chapter
V should be applied to them. The first particularity is in
paragraph 2 which provided for the documents that must
accompany an application for the recognition and enforce-
ment of an authentic instrument or private agreement,
and she remarked that Article 21, paragraphs 1 and 2, did
not apply to them. The second particularity refers to the
grounds on which recognition and enforcement may be
refused, found in paragraph 3, because not all the grounds
in Article 19 were to apply. She noted that in fact only
three of them applied: public policy, fraud and the incom-
patibility principle. She stated that the third particularity
could be found in paragraph 4 which provided that Arti-
cles 17, 19, 20 (para. 7) and 21 (paras 1 and 2) would not
apply in these cases. She commented that for the rest, the
provisions of Chapter V would apply mutatis mutandis to
authentic instruments and private agreements with two
modifications. She stated that the first of these related to
the basis for refusing a declaration or registration in ac-
cordance with Article 20, paragraph 4, and she noted that
there were two options here: all the reasons specified in
paragraph 3, or only public policy, found in paragraph 3,
sub-paragraph (a). She stated that the second modification
was in respect of Article 20, paragraph 6, and was that the
challenge or appeal could be founded only on the grounds
for a refusal in paragraph 3 and on the authenticity, veraci-
ty and integrity of any document transmitted in accordance
with paragraph 2. She noted that paragraph 5 gave the op-
portunity of suspending the proceedings for recognition and
enforcement if proceedings concerning the validity of the
instrument were pending before a competent authority. She
concluded by stating that paragraph 6 offered the possibil-
ity for States to make a declaration excluding authentic in-
struments and private agreements from the possibility of di-
rect applications according to Article 34. She noted that the
filtering process through the Central Authorities constituted
an additional safeguard if authentic instruments and / or
private agreements were to be included in the Convention.

37. The Chair stated that the main policy decisions to
be made were whether such a provision was acceptable,
whether there should be an opt-in provision, for one or
both, and the extent of the ex officio review in paragraph 4,
sub-paragraph (a).
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38. Ms Lenzing (European Community — Commission)
stated that Article 26 and the possibility of including au-
thentic instruments were very important for the European
Community. She noted that this was because there was a
long legal tradition in some Member States where these
were important instruments in practice which should be put
at least partially on an equal footing with judicial decisions.
It was also important because it would promote alternative
means of dispute resolution as parties would not need to go
to court to obtain a decision that they could enforce abroad,
but could engage in mediation and conciliation and have
the resulting agreement enforced abroad. She noted that in
some Member States the parties typically did not go to
court but agreed among themselves on the amount of
maintenance that had to be paid. She stated that it would be
a pity not to grant these agreements, that had been authenti-
cated by public authorities, the benefits of the Convention.
She stated that there was a working document being pre-
pared that would show that the European Community no
longer insisted on including purely private agreements in
Article 26 and that reference to private agreements should
be deleted from that Article. She suggested that what was
needed here was a definition of authentic instruments and
she stated that this would be contained in the forthcoming
working document. She stated that this would clarify what
it meant for those not familiar with the concept and it
would also clarify that different types of agreements could
be covered. She noted that the common denominator was
that at some point a public authority had intervened to ap-
prove or authenticate these agreements. She stated that
there should be no problem putting these on the same level
as decisions. She indicated that she did not want to go into
the different aspects of the definition until the working
document had been distributed. She referred to paragraph 4
and stated that it was preferable to limit the grounds to
public policy as expressed in the second set of square
brackets. She stated that if private agreements were deleted
from the scope of the Article, the other conditions listed
would lose their importance. She noted, however, that she
had some flexibility here if other delegations had strong
objections.

39. Mr Hayakawa (Japan) noted that in the written com-
ments from the delegation of Japan it was stated that an
opt-in system under which Contracting States could make a
decision should be adopted. He stated that he thought that
there would be quite a few States like Japan where it was
hard to treat authentic instruments as decisions as there was
no guarantee that the contents would be appropriate. He
referred to the words in square brackets in paragraph 4 and
stated that the option of using all of paragraph 3 was to be
preferred.

40. Ms Hoang Oanh (Viet Nam) stated that her delega-
tion did not support the adoption of Article 26 since au-
thentic instruments were unknown in her country. She stat-
ed that a private agreement was enforceable as a contract
rather than a decision by the courts, and she would there-
fore like to propose that authentic instruments should not
be covered by the general scope and that this Article should
be deleted along with Article 16, paragraph 4. She stated
that if the Commission did decide to retain this Article then
there needed to be some amendment to paragraph 3, sub-
paragraph (a), which provided that recognition and en-
forcement can be refused if the recognition and enforce-
ment are manifestly incompatible with the public policy of
the requested State. She noted that as recognition and en-
forcement are provided for in the national procedural law
of every country, they could not be contrary to public poli-
cy and it was only when the causes of action or the conse-
quences of the enforcement are manifestly contrary to pub-

lic policy that the recognition and enforcement would be
refused. She stated that this was similar to comments on
Article 19, paragraph (a).

41. Ms Kulikova (Russian Federation) stated that her
delegation would also welcome the inclusion of Article 26
in the Convention and that they would be in favour of keep-
ing references to both authentic instruments and private
agreements. She stated that she was looking forward to
studying the working document containing the proposal of
the delegation of the European Community, but she indi-
cated that she did not think that it would be appropriate to
delete private agreements. She stated that the Russian legal
system was not familiar with authentic instruments but it
had a well-developed system of private agreements and
they were one of the means used to settle maintenance
claims and were enforceable as decisions. She asked what
was meant by approval of public authorities as in Russia
the only requirement was the notary’s form of the private
agreement. She stated that if the notary’s approval could be
considered approval of a public body, it would not then be
difficult to accept the necessity of having approval from a
public body.

42. Mr Segal (Israel) stated that Israel did not have a
system of private agreements. He noted that one of the rea-
sons was that in cases of child maintenance there could be
conflicts of interest between parents and children. He gave
as an example a recent case where the husband had left his
children with his wife in the United States of America and
the wife had wanted a religious divorce. He stated that the
husband had agreed on the condition that maintenance for
the children would not be requested and the wife had ac-
cepted this. He stated that his legal system provided that in
any agreement like this the agreement has to be examined
to assess if there is a conflict of interests and he asked who
would review this if these agreements were included in the
Convention. He stated that the State where the children are
located should look after them and he was afraid this Arti-
cle would be contrary to the best interests of the child.

43. Ms Carlson (United States of America) noted that her
State did not have authentic instruments and private agree-
ments were not recognised as decisions, they were just con-
tracts. She stated that when this concept was first intro-
duced a few years ago, her delegation was reluctant to in-
clude such things. She stated that after having talked to the
delegates from a number of States in Europe and also to
those of Canada, they had learned more about them and
decided that they would like to be as flexible as possible
and allow them to be used. She gave the reasons for this as
being that there were so many countries that do use them
and also that this Convention should be forward looking
and there may be more developments in alternative dispute
resolution mechanisms in maintenance. She stated that hav-
ing made that decision, her delegation then looked at the
terms, and she felt that paragraph 5 was an important provi-
sion. She noted that this stated that proceedings for recog-
nition and enforcement of an authentic instrument or a pri-
vate agreement shall be suspended if proceedings concern-
ing its validity were pending before a competent authority.
She stated that while the drafting may need to be improved,
it was important that an authentic instrument or private
agreement not be given more deference than a decision of a
court or administrative body. She indicated that there had
been discussions with those that used these instruments to
establish when parties had a chance to contest these instru-
ments, as in the examples given by the Delegate of Israel,
or if someone claimed to have signed the document under
duress. She noted that it was not appropriate for the author-
ity of the requested State to get into such a debate as it
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would not be competent to determine these issues, but also
there had to be some opportunity to contest the underlying
agreement. She stated that she was happy to see paragraph 5,
which she interpreted as saying that if a debtor received
notice that he had to pay money because the authentic in-
strument is going to be enforced, he could immediately turn
back to the State of origin and say that this is not valid.
Recognition and enforcement would then be suspended.
She stated that she was not sure if the drafting was tight
enough and that it presupposed that wherever there are
authentic instruments and private agreements, there would
be a mechanism to oppose them, and she noted that she had
been assured that there was. She noted that paragraph 6
provided that a State could declare that authentic instru-
ments and private agreements could only go through Cen-
tral Authorities and she commented that for States that
were concerned this might be another protection. She indi-
cated that there was a drafting problem in paragraph 3, sub-
paragraph (c), as it provided that recognition and enforce-
ment could be refused if incompatible with a decision ren-
dered, but that there was no mention of timing. She noted
that a similar problem arose with Article 19, paragraph (d),
and stated that the issue would probably be discussed when
that Article arose for discussion.

44. Ms Morrow (Canada) supported the inclusion of both
authentic instruments and private agreements, although she
noted that authentic instruments were rarely used for child
support in Canada, but private agreements were. She stated
that this provision was important as creditors enter into
these in good faith on the basis of their enforceability under
the law. She stated that she was satisfied that the safe-
guards were sufficient as the authentic instrument or pri-
vate agreement must be enforceable in the State of origin.
She noted that private agreements were commonly used in
Canada and there was a growing trend to use them as they
always involved the participation of both parties and the
laws specifically provided that they were enforceable in the
same manner as decisions. She stated that they were also
subject to challenge and modification in the same manner
as decisions, especially in relation to children. She stated
that the current law allowed what was allowed by Article 26
and to exclude these instruments would impose an unneces-
sary burden on creditors who had in good faith set up their
maintenance obligations in this way. She stated that there
was no objection to including a definition of private agree-
ments. She supported the additional safeguard found in
paragraph 6 but noted that it would be necessary to amend
both Article 10 and Article 14 bis, paragraph 2, to take
account of these applications. She suggested that “in the
State of origin” should be added to the end of paragraph 5
as it currently did not indicate the location of the competent
authority.

45. Mr Moraes Soares (Brazil) stated that it was decided
at the last Mercosur meeting that if there were not more
clarifications then it would be better to delete the provision.
He recalled the criticism made by the Delegate of Israel
that private agreements were made by people who had a
conflict of interest. He stated that Brazil did not have a
similar instrument in family law but noted that the opt-in
provision would be good as it would allow some States to
declare that they would accept private agreements.

46. Mr Ding (China) expressed support for the inclusion
of an opt-in mechanism. He noted that in China there were
different legal systems and authentic instruments and pri-
vate agreements can be recognised and enforced in some
systems but not in others. He stated that the mechanism
would provide maximum flexibility for China and other
countries. He welcomed the suggestion from the Delegate

of the European Community to include a definition. He
noted that authentic instruments and private agreements
were not subject to the same safeguards as orders. He also
queried where the State of origin would be as regards pri-
vate agreements because they could be made electronically
and it might be difficult to determine where they were
made. Laws would also determine this differently, so some
clarification might be needed.

47. Mme Gonzilez Cofré (Chili) se rallie aux proposi-
tions faites par les délégations d’Israél et du Brésil en ce
qui concerne les accords privés. Elle indique qu’il existe au
Chili une solution alternative en matiére de conflits de fa-
mille. Elle estime qu’il se poserait un probléme d’exécution
des accords privés. Elle mentionne que la délégation du
Chili comprend parfaitement les opinions soulevées par les
autres délégations. Mais elle considére qu’il serait impor-
tant d’avoir un systéme de déclaration lorsqu’on accéde a
ce genre d’instrument.

48. M. Heger (Allemagne) indique que 1’Allemagne con-
nait depuis longtemps le systeme des actes authentiques et
des accords privés. Il souhaite premi¢rement saluer 1’esprit
d’ouverture dont a fait preuve le Canada. Ensuite, il évoque
la remarque faite par la délégation d’Israél qui invite a la
prudence afin d’éviter les conflits d’intérét. Il mentionne, a
cet effet, la proposition de la Communauté européenne qui
estime que ces accords ne sont pas totalement privés parce
qu’ils nécessitent toujours I’approbation de I’Etat concerné.
Il considére que 1’autorité compétente de cet Etat apprécie
toujours ces accords par rapport a son droit interne. Il pré-
cise qu’il n’utilise pas ’expression « ordre public » parce
que cette notion varie d’un pays a un autre. Il partage
I’opinion de la délégation de la Fédération de Russie en ce
qui concerne cet article, et précise qu’il ne s’agit que des
accords approuvés et authentifiés. Il considére aussi que
méme si ces accords sont des contrats qui reflétent les inté-
réts des parties concernées, on s’assure toujours qu’aucun
facteur nuisible n’y figure. Il évoque le cas le plus fréquent
en Allemagne, a savoir que les parties se rendent devant
une autorité étatique qui est soit un notaire, soit une autre
autorité compétente, pour y passer leur accord. Il men-
tionne que le contrdle étatique est toujours présent. Il con-
sidére également qu’il est essentiel, comme 1’a indiqué la
délégation de la Chine, d’avoir cette sécurité. Il fait remar-
quer que le but de cette procédure interne en Allemagne est
de garantir 1’équilibre nécessaire dans ce type de contrat. Il
partage également, a ce sujet, I’avis de la délégation de la
Communauté européenne qui estime qu’il n’est pas néces-
saire d’alourdir les tribunaux en leur soumettant toute sorte
de cas, méme ceux qui peuvent étre réglés et homologués
dans 1’Etat d’origine.

49. Ms Cameron (Australia) stated that the initial posi-
tion of her delegation was a preference for the proposal that
authentic instruments and private agreements be included
on the basis of an opt-in provision. She stated that this was
in some measure motivated by a lack of familiarity and
understanding of authentic instruments and private agree-
ments in the context of maintenance. She acknowledged
that she had learned quite a bit already but stated that she
was still seeking some clarification, particularly in relation
to comments made by the Delegate of Germany. She stated
that the main reason for concern with authentic instru-
ments, more so than with private agreements, was that they
may be enforceable as a decision without any avenue for
judicial review of that instrument as to the adequacy of the
maintenance that is provided for and whether the needs of
the creditor and resources of the debtor had been taken into
account. She noted that the Delegate of Germany had stated
that there was a requirement in the authentic instruments
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that the interests of the child be protected. She stated that if
that was the case then her concern was greatly diminished.
She remarked she would be grateful for further clarification
on this issue and acknowledged that the proposal by the
delegation of the European Community did go a long way
towards giving a clearer explanation of authentic instru-
ments for other States.

50. Mr Markus (Switzerland) stated that while his dele-
gation was willing to accept the provisions relating to au-
thentic instruments, they had hesitations with respect to
private agreements for the reasons that were given by the
Delegate of Israel, amongst others, especially concerning
child support. He proposed excluding purely private in-
struments. He thanked the delegation of the European Com-
munity for their proposal and stated that a definition was
absolutely necessary in view of the diversity of understand-
ings of what authentic instruments mean around the world.
He suggested that an additional element be added to the
proposed definition that there should be a requirement for
the debtor to expressly recognise that the instrument is
subject to immediate recognition. He noted that this re-
quirement would ensure further protection of the debtor and
would avoid situations where obligations were agreed upon
without sufficient reflection by the parties involved. He
raised questions regarding the proposed Article 3, para-
graph (e), sub-paragraph (ii), found in Working Document
No 20, and suggested that situations where arrangements
were concluded before an authority which had no influence
on the content of the agreement, but whose role was to see
that formal requirements are fulfilled, should be distin-
guished from situations where the administrative authority
had authority to ratify the content of the agreement. He
stated that this latter ratification would be on an equal par
with the decision of an administrative or judicial authority
and noted that it was important not to retreat from what was
achieved in Article 16, paragraph 1, on the full recognition
of instruments concluded or ratified by an administrative
authority. He noted that it may be a problem of drafting but
suggested that it should be made clear under paragraph (e),
sub-paragraph (ii), that such instruments did not fall under
authentic instruments but under the decision of an authori-
ty. He concluded by noting the importance of Article 26,
paragraph 5, and stated that almost all of these instruments
must be subject to objection by the debtor and to normal
review by judicial authorities. He stated that paragraph 5
should be sufficient to guarantee such a review and he ex-
pressed support for the view that it was important to only
encompass authentic instruments which are in principle
always subject to judicial review. He suggested including
in the proposed definition of “authentic instrument” in
Working Document No 20 a requirement that authentic in-
struments must be subject to judicial review in their coun-
try of origin.

51. Mme Subia Davalos (Equateur) appuie la proposition
de la Communauté européenne. Elle estime que la défini-
tion de ces instruments est la plus appropriée. Elle recon-
nait que beaucoup de pays connaissent, dans leurs 1égisla-
tions nationales, le systéme des actes authentiques et des
accords privés. Elle indique en revanche qu’il est difficile
d’appliquer la réglementation nationale dans des situations
internationales. Elle estime que le paragraphe 5 de I’arti-
cle 26 est trés ambigu dans sa rédaction actuelle et que son
application pourrait préter a confusion. Elle propose donc
de le redéfinir.

52. Ms Lenzing (European Community — Commission)
introduced the definition found in Working Document
No 20. She acknowledged that many States were not famil-
iar with authentic instruments, did not use them and per-

ceived them as an unusual creature to include in such a
Convention. She stated that she wanted to reassure the oth-
er States that this would not do any harm and thought it
would bring some comfort to add a definition. She stated
that the definition made it clear that in the establishment of
the authentic instrument, or at some point in the process, a
public authority was involved and approved the instrument.
She noted that this was the difference to a purely private
agreement where no public authority was involved. She
acknowledged that States had not had much time to look
through the different elements of the definition. She stated
that the difference between sub-paragraphs (i) and (ii) was
that in sub-paragraph (i) a public notary vested with specif-
ic powers authenticated an instrument formally drawn up in
his presence and certified that the parties to the document
are those who actually signed the document. She remarked
that the obligations for those notaries were almost assimi-
lated to those of a judge when it came to verifying the va-
lidity of the document. She noted that, in contrast, sub-
paragraph (ii) did not refer to a public notary but to an ad-
ministrative authority that was involved and which could
either have approved the agreement or could have been
involved in negotiating it from the beginning. She stated
that in the European Community, in most situations where
the initial perception was that it was a private agreement,
there was actually an administrative authority involved, or
one could easily be involved, in the process of authenticat-
ing. She expressed a hope that this definition would give
more clarity to the concept and noted that the wording was
taken from internal legislation but that her delegation
would be flexible regarding suggestions to improve clarity.
She next referred to paragraph 5 and stated that this clari-
fied that the validity of an authentic instrument could be
challenged before a competent authority, and that if the
validity was challenged and the competent authority con-
cluded that the authentic instrument was not valid it would
not exist anymore and could not be enforced elsewhere.
She pointed to the suspension on enforcement if there was a
challenge and stated that paragraph 5 was a sufficient safe-
guard. She concluded by expressing the hope that Article 26
achieved a balance between the positions of those countries
that did not know authentic instruments and of those coun-
tries for whom they are a very important concept and very
relevant in practice for maintenance obligations.

53. Ms Zavadilova (Czech Republic) expressed support
for the position of the delegation of the European Commu-
nity. She referred to the intervention of the Delegate of
Switzerland on the relationship between Article 16, para-
graph 1, and the definition proposed in Working Document
No 20. She stated that these two situations were different
because for Article 16, paragraph 1, there were proceedings
before a court or before an administrative authority, where-
as authentic instruments were of a different nature because
they were made without any proceedings. She noted that
these were instruments made not only to settle disputes but
also to allow the parties to make an agreement on their
situation outside of court or administrative proceedings.
She stated that since authentic instruments were different,
this distinction needed to be made.

54. Mme Mansilla y Mejia (Mexique) indique que la
législation mexicaine prévoit les accords privés et les actes
authentiques. Mais elle précise que 1’autorité publique pré-
sente au moment de leur signature n’y figure qu’en qualité
de témoin. Sa présence ne confére aucun caractére authen-
tique a ces accords. Elle mentionne que pour avoir la force
d’actes authentiques, les accords privés doivent étre présen-
tés devant le juge compétent, pour étre homologués.
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55. Mr Segal (Israel) thanked the Delegate of the Euro-
pean Community for her explanations. He stated, however,
that he still had difficulties with regard to child support
agreements. He noted that the reason for court involvement
was the belief that courts are guardians of the child. He
stated that in many cases a parent would agree to forego
child support if he or she could have sole custody of the
child and stated that these agreements were not in the best
interests of the child. He asked who would ensure the best
interests of the child were being met in these instruments.
He referred to paragraph 5 and he noted that it spoke only
about validity. He stated that even an opt-in mechanism did
not give protection to children in a State that accepted them
as the authentic instrument could have been established in
another State that did not have sufficient safeguards. He
stated that this should not be automatically included in the
Convention, and especially not for children.

56. Mr Hayakawa (Japan) stated that he was grateful to
the delegation of the European Community but raised the
question of whether notaries had the authority to review the
content of an agreement.

57. Mme van Iterson (Pays-Bas) souhaite apporter une
précision a une question posée par la délégation du Canada,
a propos du lieu de conclusion de 1’accord. Elle indique que
comme mentionné par la délégation de la Communauté
européenne dans le Document de travail No 20, si ’on dé-
finit I’acte authentique selon la définition proposée dans ce
document, il n’y aura pas de problémes pour localiser I’Etat
d’origine. Elle précise qu’elle définit ici 1’Etat d’origine
comme étant celui qui a dressé et authentifié¢ le document.

58. Mr Markus (Switzerland) referred to the intervention
of the Delegate of the Czech Republic that the difference
between instruments under Article 16, paragraph 1, and
those in the proposed Article 3, paragraph (e), sub-para-
graph (ii), in Working Document No 20 was whether there
were controversial proceedings before the court and the
decision was a result of that. He stated that he did not sup-
port this standpoint. He stated that the question of whether
there were proceedings was difficult to answer and this
could not be a valid delimitation. He noted that there could
be proceedings where there was no controversial dispute.
He stated that he understood Article 16, paragraph 1, to
refer to where the authority had dealt with the content of
the agreement and had given its consent to the content of
the accord, and where the authority was free to reject the
agreement between the parties. He stated that these cases
had to be put on the same footing as decisions by an admin-
istrative authority because the content had been taken into
account and they, therefore, should be given the benefit of
the better enforcement and recognition provisions accorded
to judicial decisions. He referred to the question raised by
the Delegate of Japan of whether a notary public could
review the content of an authentic instrument or was just
limited to reviewing the formalities for the establishment of
the instrument. He stated that all the instruments that would
be dealt with in Article 3 would be of the kind with no re-
view of the content of the instrument, as otherwise it would
be a question not of an authentic instrument but of a deci-
sion by an authority.

59. Mr Sami (Egypt) stated that he was grateful to the
delegations of the European Community and Germany but
that he remained uncomfortable about authentic instru-
ments and private agreements, as in his country’s system
the only authority that could enforce was the court. He un-
derstood that in other systems this was not the case but
stated that it had to be borne in mind that this was to be a
Convention to deal with international enforcement. He stat-

ed that the concerns raised by the Delegate of Israel were
very valid in his system also.

60. Mr Helin (Finland) stated that in his country’s system
more than 90% of all maintenance issues were resolved
outside the court and parties made agreements that were
confirmed by the social welfare authority. He stated that
this system had worked very well and the problems that the
Delegate of Israel had put forward had not arisen as nor-
mally there was no conflict of interest since the child was
represented by the primary caretaker and it was in his or
her interest to obtain as much support as possible. He stated
that in situations where one party had been unduly influ-
enced it was possible to go to the court and argue that the
agreement was not valid, but he noted that this rarely hap-
pened. He referred to the distinction between a decision and
an authentic instrument and said that there was a borderline
area where it was difficult to say whether something was
one or the other. He stated that in Finland the social welfare
authority did have some discretion whether to confirm an
agreement or not, but that they did not go into a full inves-
tigation of all the conditions and only looked at whether it
appeared at face value to be in the interests of the child. He
stated that because of this it would not do any harm if the
conditions for enforceability for authentic instruments and
private agreements were almost the same. He stated the
proposed conditions were quite similar so these borderline
situations should not cause problems.

61. Mr Ryng (Poland) stated that he wanted to respond to
the Delegate of Japan regarding the work of notaries and
the contents of agreements. He noted that in Poland the
concept of authentic instruments was used in relation to
maintenance obligations. He stated that the authentic in-
strument was produced by the notary public in the form of a
notarial deed and the first role of the notary public was to
verify the identity of the parties, but that this was not the
only task. He stated that the notary has to verify that the
parties were aware of the consequences, give advice on the
rights and obligations that will arise and also ensure that
the agreement is not in violation of the mandatory rules of
national law. He indicated that if a party did not agree with
the decision of the notary public, the decision could be
challenged in court. He noted that the notarial deed was not
something that was written in stone because maintenance
obligations were always driven by needs and resources.
Therefore, if the circumstances changed then it would be
possible to either have a new notarial deed produced, or if
the other party did not agree, to go to the court and ask for
a new order. This order would replace the obligations that
derived from the authentic instrument.

62. Ms Albuquerque Ferreira (China) agreed with the
Delegate of Switzerland that sub-paragraph (ii) in Working
Document No 20 could be improved a little bit because
otherwise decisions made by a court on the agreement of
parties would be seen as authentic instruments and not de-
cisions, and this would be wrong. She stated that the words
“by them” were not needed at the end of the text as they
were understood. She proposed that the definition should
be redrafted as it might confuse the issue of what would
come under Article 16, paragraph 1, and what would fall
under Article 26.

63. The Deputy Secretary General noted that in most
States an agreement concerning child support could be set
aside or challenged and modifications were almost always
permitted. He commented that he did not know of a State
where it was possible for parents to contract out of obliga-
tions to support a child. He stated that if there was an
agreement to provide for a child only three-quarters of what
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the child would otherwise receive and it was not recog-
nised, then the child would receive nothing, whereas at
least if the agreement was recognised the child would re-
ceive that much and there would always be a possibility to
change the agreement later. He also referred to the im-
portance of the Drafting Committee looking carefully at the
wording of Article 26, paragraph 3, sub-paragraph (c), to
make certain that the decision would take priority.

64. The Chair stated that the feeling was that more dele-
gations were willing to include these two concepts without
an opt-in system, but that a considerable number of States
preferred to have an opt-in system. She noted that the views
differed concerning authentic instruments or private agree-
ments and suggested an alternative to opting in to either
authentic instruments or private agreements or both. She
requested that the Drafting Committee draft such a provi-
sion. She referred to Working Document No 20 and the
definition of authentic instruments that it contained, and
she noted that delegations had not had enough time to con-
sider it and it had caused some confusion. She stated that
the definition should appear in a footnote in the draft text
for the time being. She requested that the delegation of
Canada make the proposal that they had mentioned of a
definition of private agreements. She stated that regarding
the policy concerning ex officio control, she had heard
preference for use of paragraph 3, sub-paragraph (a), on
public policy grounds only. She asked whether, as an opt-in
mechanism was being created, it would be acceptable to
have public policy as the only grounds of review and so
retain only reference to paragraph 3, sub-paragraph (a).

65. Ms Albuquerque Ferreira (China) stated that she
wished to retain the reference to all of paragraph 3.

66. The Chair stated that she was aware of this view but
that there were States who preferred to only have public
policy, and as the inclusion of authentic instruments was
going to be on an opt-in basis perhaps the reference could
be left as only to paragraph 3, sub-paragraph (a).

67. Mr Hatapka (European Community — Commission)
requested clarification on the issue of an opt-in mechanism
and asked whether the possibility of a reservation should be
looked into. He stated that in a situation where a large ma-
jority was willing to include authentic instruments, there
could perhaps be a reservation for those States that were
not, as this would be more in line with the general attitude.

68. The Chair thanked the Delegate of the European Com-
munity for this suggestion and acknowledged there was more
support in favour of the inclusion of authentic instruments.

69. Mme Mansilla y Mejia (Mexique) demande s’il est
maintenant question du paragraphe 3, alinéa (b), ou du pa-
ragraphe 4 de 1’article 26. Elle souhaite obtenir des éclair-
cissements sur ce qui est proposé a 1’alinéa (b).

70. The Chair stated that she had not suggested that, and
she did not want to delete paragraph 3, sub-paragraph (b).
She stated that she was discussing Article 26, paragraph 4,
and the words between square brackets. She noted that per-
haps it was a premature question.

71. Mr Segal (Israel) thanked the Chair for this clarifica-
tion.

72. The Chair gave a mandate to the Drafting Committee
to make two drafts, one containing an opt-in mechanism
and the other containing a reservations system and to put it
all between square brackets.

73. Ms Ménard (Canada) reminded the delegates that the
Working Group on effective access to procedures would
meet on Sunday 11 November 2007 at 2 p.m. in the offices
of the Permanent Bureau.

74. Mr Paulino Pereira (European Community — Com-
mission) reminded European Community Members that the
next co-ordination meeting would take place on Monday
12 November 2007 at 8.15 a.m.

75. Mr Moraes Soares (Brazil) reminded delegates of
Latin American countries that they would meet directly
after the end of the session.

76. The Chair of the Drafting Committee reminded
members that the Drafting Committee would meet immedi-
ately following the session in the offices of the Permanent
Bureau.

77. The Chair hoped that all delegates involved in this
work would have fruitful discussions.

The meeting was closed at 1.09 p.m.
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Minutes No 7

Séance du lundi 12 novembre 2007 (matin)

Meeting of Monday 12 November 2007 (morning)

The meeting was opened at 10 a.m. with Ms Kurucz (Hun-
gary) in the chair, and Ms Degeling (Permanent Bureau)
and Mrs Borras (Spain) as co-Rapporteurs.

1. The Chair informed the delegates that Mr Bonomi
(Chair of Commission II) wished to ask the delegates to
kindly submit working documents for Commission II at the
earliest possible date as only one meeting had been planned
for that Commission prior to the second reading.

On that note, the Chair recalled that this Commission,
Commission I, was also in the second phase of discussions
and that this phase was distinct from the discussions con-
ducted in the previous week. In the first week the Commis-
sion had discussed open issues, whereas for the second
week the agenda included matters that had already been
discussed at length and had been widely accepted. She re-
called that few items remained in square brackets and she
asked the delegates to bear that in mind during the proceed-
ings of the second week.
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Discussion générale de I’article 6 / General discussion of
Article 6

2. The Chair announced that the discussion would begin
with Article 6 of the preliminary draft Convention. She
emphasised that the discussion was without prejudice to
matters regarding the appointment of Central Authorities,
such as were raised in Working Document No 3.

The Chair invited Ms Degeling (co-Rapporteur) to give a
brief introduction to Article 6.

3.  Ms Degeling (co-Rapporteur) explained that Article 6
had been extensively debated during the negotiations and
that there seemed to be a consensus that the Convention
should contain a broad range of administrative functions for
Central Authorities in child support cases, but at the same
time, Central Authorities should not be expected to act
beyond their powers and resources, or be unreasonably bur-
dened with too many functions. The text in Article 6 had
been carefully drafted to achieve the balance of these fac-
tors.

She stated that the functions listed in Article 6 were admin-
istrative functions, and that, with the possible exception of
Article 6, paragraph 1, sub-paragraph (b), the obligations
they imposed related to administrative co-operation. She
added that Article 6 was not intended to impose any unreal-
istic “judicial” functions on Central Authorities. On this
note she referred the delegates to the explanations of Arti-
cle 6, paragraph 2, sub-paragraph (c), and Article 6, para-
graph 2, sub-paragraph (g), in the draft Explanatory Report
(Prel. Doc. No 32).

The co-Rapporteur noted that the choice of flexible verbs
in Article 6, such as “facilitate”, “encourage”, or “help”, as
well as the use of the term “all appropriate measures”, was
deliberate. The language in Article 6 allowed Contracting
States some flexibility in organising (through Central Au-
thorities or other bodies) the performance of these func-
tions in order to fulfil their responsibilities to the extent

possible.

She then briefly described the functions in Article 6, giving
particular attention to those provisions which were the sub-
ject of comments in Preliminary Document No 36.

Ms Degeling observed that Article 6, paragraph 1, imposed
two distinct obligations. The first was a direct obligation on
Central Authorities to provide assistance with any of the
categories of applications in Article 10 and any other pro-
cedures described in Chapter III. The second obligation
related to the important functions which were particularised
or listed in Article 6, paragraph 1, sub-paragraphs (a) and (b):
transmitting and receiving applications, and initiating or
facilitating legal proceedings.

Turning to Article 6, paragraph 2, she explained that this
contained an obligation in relation to Chapter III applica-
tions to take “all appropriate measures” to provide the
kinds of assistance listed in Article 6, paragraph 2, sub-
paragraphs (a) to (j). It obliged Contracting States to do
what is possible within their State. This would be deter-
mined by available resources, legal or constitutional re-
straints, and the manner in which different functions are
distributed within the State. It was expected that only a
small number of the listed functions would be requested for
any one case. She added that there was no expectation that
Central Authorities themselves must perform these func-
tions, as Article 6, paragraph 3, made clear.

The co-Rapporteur stated that in Article 6, paragraph 2, the
obligations were less specific, and allowed Central Authori-
ties or bodies more discretion as to how the functions
would be performed — hence the term “all appropriate
measures”. Nevertheless, she explained that the obligation
remained to do everything possible within the powers and
resources of the Central Authority to provide the assistance
requested. She emphasised that the word “shall” meant
there was a strong obligation to “take all appropriate
measures”. There was flexibility in how an obligation could
be carried out, but not whether it would or would not be
carried out.

She then explained that Article 6, paragraph 2, sub-para-
graph (i), was the only sub-paragraph that remained in
square brackets. She stated that it was still in square brack-
ets as some experts required further explanation of the
meaning and effect of the provision.

Ms Degeling stated that a provisional measure referred
to in Article 6, paragraph 2, sub-paragraph (i), might be
sought in the State to which an application for the recovery
of maintenance had been made, or in another Contracting
State in which assets of the debtor were located. Provision-
al measures included measures to prevent the dissipation of
assets, or measures to prevent the debtor leaving the juris-
diction to avoid legal proceedings.

She emphasised that the measures requested under Article 6,
paragraph 2, sub-paragraph (i), must be both “provisional”,
meaning interim or temporary, and “territorial in nature”,
meaning that their effect must be confined to the territory
of the requested State, that is, the State which takes the
measures. Further, the measure must also be “necessary” to
“secure the outcome of a pending maintenance applica-
tion”. This requirement implied that the requesting State
must justify the request by showing that the measures were
indeed necessary for the recovery of maintenance. She add-
ed that a maintenance application must be “pending” at the
time when assistance under Article 6, paragraph 2, sub-
paragraph (i), was sought.

She concluded that the words of Article 6, paragraph 2,
sub-paragraph (i), left open the possibility that a mainte-
nance application could be purely domestic in nature or
could be an international case. Assistance could be sought
in relation to current applications under Article 10.

4.  The Chair noted that it was clear from the explana-
tion that the chapeau of Article 6, paragraph 2, had been
drafted with a view to allowing flexibility and in a manner
that would enable States to gradually improve the functions
of Central Authorities. She added that Article 6 did not
define how the functions are to be performed. Before open-
ing the floor to contributions, she drew the delegates’ at-
tention to the fact that only Article 6, paragraph 2, sub-
paragraph (i), remained in brackets.

5. Ms Lenzing (European Community — Commission)
stated that the delegation of the European Community sup-
ported the existing text of Article 6, but that her delegation
wished to present Working Document No 15 regarding
Article 45. She opined that the said Article was closely
linked to the provisions on the taking of evidence and ser-
vice of documents abroad, namely, Article 6, paragraph 2,
sub-paragraph (g), and Article 6, paragraph 2, sub-para-

graph (j).

She explained that the proposed amendment in Working
Document No 15 sought to clarify that the new Convention
would not affect the Hague Convention of 15 November
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1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters or the Hague
Convention of 18 March 1970 on the Taking of Evidence
Abroad in Civil or Commercial Matters. She recalled that
the draft Explanatory Report explained that the relationship
between the Convention and those instruments was dealt
with in Article 45. The Delegate opined that, notwithstand-
ing the draft Explanatory Report, there remained uncertain-
ty regarding the exact import of Article 45, paragraph 1, of
the preliminary draft Convention. She was of the view that
the reference to “matters governed by this Convention” did
not suffice to clearly exclude any impact on the Conven-
tions governing evidence and service of documents. She
added that within the European Community there were
arguments on both sides of the debate regarding whether or
not the latter Conventions were exclusive of other means of
obtaining evidence or serving documents abroad. She em-
phasised that Working Document No 15 did not seek to
settle the underlying issues concerning the exclusivity of
these Conventions. Accordingly, through the proposed Ar-
ticle 45, paragraph 1 bis, the delegation of the European
Community sought to reassure the delegations of other
States that they could employ existing channels for the
international taking of evidence and service of documents
without thereby breaching their international obligations.

6. The Chair asked the delegation of the European
Community whether its statement of support for Article 6
included support for the removal of the square brackets that
were contained therein.

7. Mr Guerra (Portugal, Presidency of the Council of
the European Union) affirmed that the European Communi-
ty supported the deletion of the brackets and the retention
of the text because it allowed debtors to enforce their
claims.

8. M. Lortie (Premier secrétaire) remercie la Présidente
et salue I’ensemble des délégués. Il souhaite apporter quel-
ques informations au sujet de la proposition de la déléga-
tion de la Communauté européenne, exposée dans le Do-
cument de travail No 15.

M. Lortie indique aux délégations qu’une modification a
été apportée vendredi dernier au Rapport explicatif. Cette
modification a été reportée sur le site web de la Conférence
de La Haye de droit international privé. Ainsi, le Rapport
explicatif évoque aujourd’hui les mécanismes « complé-
mentaires » et non plus les mécanismes « paralléles » au
sujet des Conventions en mati¢ére de coopération judiciaire.
Le Bureau Permanent est a 1’origine de cette modification
car selon le Bureau Permanent, il s’agit bien de méca-
nismes complémentaires. L’avant-projet révisé de Conven-
tion sur le recouvrement international des aliments envers
les enfants et d’autres membres de la famille ne contient
aucune disposition spéciale portant sur la signification et la
notification ou sur 1’obtention de preuves. A l’inverse, la
Convention de La Haye du 15 novembre 1965 relative a la
signification et la notification a l’étranger des actes judi-
ciaires et extrajudiciaires en matiére civile ou commerciale
et la Convention de La Haye du 18 mars 1970 sur [’obten-
tion des preuves a l’étranger en matiére civile ou commer-
ciale forment un ensemble complet contenant toutes les
régles nécessaires au bon déroulement des procédures
qu’elles régissent respectivement. Le Bureau Permanent ne
reléve donc pas de conflit possible entre ces deux Conven-
tions et I’avant-projet de Convention sur le recouvrement
international des aliments envers les enfants et d’autres
membres de la famille. Ainsi, le Bureau Permanent consi-
dere qu’il n’est pas nécessaire de coordonner 1’avant-projet
de Convention et les deux précédentes Conventions sur la

signification, la notification et 1’obtention des preuves.
M. Lortie indique que ce qui importe ici est que le fonc-
tionnement de 1’ Autorité centrale puisse faire la distinction
entre I’application des régles domestiques et internationales
dans le domaine.

Afin de mieux éclairer les délégués sur ce point, M. Lortie
donne 1’exemple de I’application de la Convention Notifi-
cation de 1965. Les situations visées par I’avant-projet de
Convention nécessiteront trés rarement une notification
internationale. En effet, la demande de reconnaissance et
d’exécution sera transmise a 1’Autorité centrale de I’Etat
requis qui sera 1’ Etat de résidence habituelle du débiteur.
Par conséquent, I’Etat requis appliquera une procedure de
notification purement domestique. En ce qui concerne la
demande d’établissement d’une obligation alimentaire, la
demande présentée auprés de I’ Etat d’origine sera transmise
4 I’Etat requis qui sera lEtat de résidence habituelle du
débiteur. Par conséquent, 1’Etat requis appliquera 13 aussi
sa loi interne en matiére de signification et notification. Si
la loi de I’Etat sur le territoire duquel le débiteur a sa rési-
dence habituelle prévoit une notification en cas d’appel, la
Convention de 1965 s’appliquera a la signification si cet
Etat est un Etat contractant de la Convention de 1965.

M. Lortie évoque le méme exemple quant a I’application de
la Convention Obtention des preuves de 1970. En effet, si
le créancier de 1’obligation alimentaire apporte une preuve
pour ’exécution et la reconnaissance d’une décision, alors
le créancier ne demande pas 1’établissement de nouvelles
preuves et par conséquent la Convention de 1970 ne s’ap-
plique pas. Il en est de méme dans le cas d’une demande
d’établissement. L’obtention de preuves a 1’étranger inter-
viendra trés rarement, éventuellement dans le cas de de-
mandes de modification de décisions, tout en restant excep-
tionnelle.

M. Lortie reléve pour conclure que le risque de prévoir une
régle spécifique est de se limiter a ces deux Conventions
tandis que plusieurs autres conventions multilatérales et
bilatérales pourraient étre invoquées. Néanmoins, il consi-
deére qu’il ne devrait pas y avoir de conflit a la source.

9. M. Markus (Suisse) souhaite dans un premier temps
réagir a la proposition de la délégation de la Communauté
européenne (Doc. trav. No 15) quant a la question de I’en-
traide judiciaire. La délégation de la Suisse est favorable
a ’amendement de 1’article 45 tel qu’il ressort du Docu-
ment de travail No 15 car il existe des problémes portant
sur ’entraide judiciaire et sur la délimitation de 1’avant-
projet de Convention. Il existe en 1’occurrence deux voies
d’entraide judiciaire qui sont la Convention Notification de
1965 d’une part, et la Convention Obtention des preuves de
1970 d’autre part. A ces deux voies, il est d’ailleurs raison-
nable d’en ajouter une troisiéme qui est celle de la Conven-
tion de La Haye du premier mars 1954 relative a la proce-
dure civile, toujours en vigueur.

Le Délégué de la Suisse précise qu’au regard de 1’ex-
périence de la Suisse, plusieurs cas de conflits entre ces
Conventions se sont déja présentés. Il cite I’exemple d’une
demande effectuée par la Suisse aux fins de reconnaissance
et d’exécution d’une décision dans un autre Etat partie a la
Convention de New York du 20 juin 1956 sur le recouvre-
ment des aliments a I'étranger. Dans cet exemple, le débi-
teur a demandé dans cet autre Etat la modification de la
décision suisse qui aurait dii recevoir I’exequatur. La noti-
fication auprés du débiteur s’est faite, comme c’est trés
souvent le cas, par la voie de la Convention de New York.
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S’ajoute aux cas de conflit de Conventions, le risque d’une
violation des droits de la défense en raison d’un délai trop
court pour répondre a une notification. Ce risque est parti-
culiérement présent en cas de demande de modification
d’une décision relative a une obligation alimentaire lorsque
le défendeur réside dans un Etat tres éloigné géographi-
quement de 1I’Etat sur le territoire duquel la demande de
modification a été déposée.

M. Markus reléve qu’il est donc question ici du noyau dur
des Conventions d’entraide judiciaire, c’est-a-dire la pro-
tection des droits de la défense, comme nous le rappellent
les articles 15 et 16 de la Convention Notification de 1965.
L’inquiétude qu’évoque la délégation de la Suisse est rela-
tive au respect des voies d’entraide judiciaire mais surtout
au respect de principes fondamentaux et matériels de ces
Conventions d’entraide judiciaire. Sur cette base, la déléga-
tion de la Suisse appuie la proposition de la délégation de
la Communauté européenne.

Dans un second temps, le Délégué de la Suisse souhaite
mentionner que la proposition de la délégation de la Com-
munauté européenne pourrait étre complétée par une réfé-
rence a la Convention toujours en vigueur de 1954 relative
a la procédure civile et qui s’ajouterait a la Convention
Notification de 1965 et a la Convention Obtention des preu-
ves de 1970. De plus, cet ajout ne serait pas suffisant dans
la mesure ou il est aussi nécessaire de prendre en considé-
ration le cas des traités bilatéraux ainsi que les cas dans
lesquels il n’existe aucun instrument applicable. Dans ce
dernier cas, les principes du droit international public doi-
vent étre pris en considération, en 1I’occurrence le principe
selon lequel I’Etat requis applique son droit interne. Par
conséquent, la délégation de la Suisse considére qu’il serait
préférable d’amender la proposition afin d’y introduire la
Convention Procédure civile de 1954, les autres instru-
ments ainsi que les cas extraconventionnels.

A ce propos, la délégation de la Suisse souhaite ajouter que
la proposition formulée dans le Document de travail No 21
essaie de résoudre selon une autre perspective le probléme
posé. Cette perspective n’est d’ailleurs pas en contradiction
avec la proposition de la délégation de la Communauté
européenne. En effet, la proposition de la délégation de la
Suisse a pour but de clarifier les fonctions des Autorités
centrales en cas d’entraide judiciaire. En effet, le délégué
propose d’amender I’article 6, paragraphe 4, en y ajoutant
le cas de ’assistance judiciaire (« or by way of judicial
assistance ») afin de s’assurer que ses compétences ne sont
pas mises en péril par I’article 6, ce qui constituerait une
protection encore supérieure a celle proposée par la déléga-
tion de la Communauté européenne.

M. Markus demande a la Présidente s’il est approprié
d’évoquer d’autres points que la délégation de la Suisse
souhaite évoquer et de discuter de 1’article 6 en général.

10. The Chair asked the Delegate of Switzerland whether
he wished to comment on Article 6, paragraph 3, or on oth-
er matters.

11. M. Markus (Suisse) précise qu’il souhaite par exem-
ple intervenir sur 1’article 6, paragraphe 2, alinéas (b), (c),
(g) et (h), et I’alinéa (i) entre crochets, et souhaite une dis-
cussion ouverte a cet égard.

12. The Chair suggested that the delegates should first
resolve matters related to judicial assistance and address
other matters at a later stage.

13. M. Heger (Allemagne) remercie la Présidente et pré-
cise que la délégation de 1’Allemagne peut se rallier a la
proposition de la délégation de la Communauté européenne
mais aussi, en substance, a la position de la délégation de la
Suisse. M. Heger précise que la délégation de I’ Allemagne
souhaite aussi pouvoir déterminer avec clarté les consé-
quences de 1’avant-projet de Convention sur le systéme
d’entraide judiciaire. Sur ce point, M. Lortie a bien indiqué
les modifications du texte du Rapport explicatif. La sup-
pression du terme « parallele » est effectivement la bienve-
nue. Néanmoins, le théme impose des précisions supplé-
mentaires car il est question ici des relations entre diffé-
rentes conventions internationales mais aussi et surtout du
respect des droits fondamentaux. Comme 1’a évoqué la
délégation de la Suisse concernant 1’article 15 la Conven-
tion Notification de 1965, il est absolument nécessaire
d’étre clair au sujet de ces garanties procédurales. Il en va
de méme de 1’article 13 de cette méme Convention. Con-
cernant la Convention Obtention des preuves de 1970, la
question est encore plus importante lorsque, par exemple, il
est nécessaire de présenter un témoin résidant a I’étranger
dans le cadre d’une procédure sur 1’établissement ou 1’exé-
cution d’un document existant.

Ainsi, les parties, les témoins, et les Etats concernés doi-
vent étre protégés. Le risque le plus important serait en
I’occurrence celui d’un vide juridique. Il est de méme im-
portant de ne pas oublier la Convention Procédure civile de
1954. Le Délégué de I’ Allemagne remercie la Présidente.

14. Ms Matheson (United States of America) highlighted
her delegation’s concern that Article 6 had been accepted
as a significant compromise, and that opening up language
that had been accepted would consequently pose great dif-
ficulties given that the text was already particularly flexi-
ble.

On the matter of Article 6, paragraph 2, sub-paragraph (i),
the Delegate of the United States of America stated that her
delegation supported the deletion of the brackets and the
retention of the text contained therein.

Ms Matheson then stated that, for the reasons given by
Mr Lortie (First Secretary), her delegation did not support
the proposal of the delegation of the European Community
regarding Article 45. She noted that the proposed amend-
ment could cause confusion if it only referred to two Con-
ventions. She submitted that the intervention of Mr Lortie
was very helpful and that the examples given should be
included in the Explanatory Report, particularly in so far as
they clarify when the Conventions do or do not apply.

She concluded that, if one were to consider adding anything
to Article 6, the proposal of the delegation of Switzerland
would be preferable. However, she emphasized that her
delegation accepted Article 6 as it was drafted in the pre-
liminary draft Convention.

15. The Chair noted that the sub-paragraphs that referred
to the taking of evidence abroad were not in square brack-
ets. Following the intervention of Mr Lortie (First Secre-
tary), she stated that she believed that the questions raised
were pertinent in the context of Article 7 regarding requests
for specific measures, whereas Article 6 was concerned
with cases where an application under Chapter III has al-
ready been submitted.

She then addressed the intervention of the Delegate of
Switzerland. She stated that the proposal in Working Doc-
ument No 21 would be better placed in Article 7 than in
Article 6.
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16. Mme Borcy (Belgique) considére que la délégation de
la Belgique est en parfait accord avec les positions de la
délégation de la Communauté européenne, de la délégation
de I’Allemagne et de la délégation de la Suisse.

La délégation de la Belgique a eu des craintes a la lecture
du Rapport explicatif au sujet des fonctions des Autorités
centrales régies par ’article 6, paragraphe 2, alinéas (g) et (j).
La délégation de la Belgique soutient que les fonctions des
Autorités centrales doivent étre claires et que le systéme
qui sera établi ne doit pas préter a confusion. Comme 1’ont
évoqué d’autres délégués, la délégation de la Belgique sou-
haite que la Convention Notification de 1965 et la Conven-
tion Obtention des preuves de 1970 soient préservées car
elles apportent des garanties sur la forme, les délais et les
traductions. Le respect des droits fondamentaux sur cette
question doit étre clairement prioritaire.

Par ailleurs, la Déléguée de la Belgique considére que 1’on
peut exprimer des préoccupations en matiére de notification
car les Autorités centrales peuvent étre différentes d’une
Convention a ’autre. Elle considére, bien entendu, que les
Autorités centrales qui seront chargées de satisfaire aux
obligations imposées par la future Convention sur le recou-
vrement des aliments envers les enfants et d’autres mem-
bres de la famille fourniront tous les efforts nécessaires
pour remplir leurs missions. Néanmoins, il existe bien un
risque de limiter cette mission par 1’application d’autres
Conventions. La Déléguée de la Belgique remercie d’ail-
leurs M. Lortie pour les clarifications qu’il a pu apporter.

17. M. Heger (Allemagne) suit avec une grande attention
la position de la délégation des Etats-Unis d’Amérique. La
délégation de I’Allemagne est elle aussi trés rassurée par
I’intervention de M. Lortie. Néanmoins, il s’agit bien ici du
respect des droits de la défense, d’ou le soutien de la délé-
gation de 1’Allemagne aux positions de la délégation de la
Belgique et de la délégation de la Suisse.

De méme, les Autorités centrales qui seront désignées par
la future Convention sur le recouvrement des aliments
pourront étre différentes de celles désignées par les autres
Conventions déja évoquées, bien que cela soit peut-étre
secondaire.

Enfin, M. Heger revient sur le fait que la délégation de
I’ Allemagne est revenue sur ce point & chaque Commission
spéciale et la délégation de I’Allemagne n’a jamais été en
accord malgré I’absence de crochets autour de ces disposi-
tions de ’avant-projet de Convention.

18. Ms Albuquerque Ferreira (China) noted that her
delegation shared the concerns of the delegation of Switzer-
land and hoped that the proposal of the latter delegation
would be considered at greater length.

19. Mr McClean (Commonwealth Secretariat) stated that
he would appreciate clarification from the delegation of
Switzerland regarding the proposed addition of the phrase
“or by way of judicial assistance” at the end of Article 6,
paragraph 4. He observed that if one added the proposed
phrase, this might exclude the services contemplated in
Article 6, other than those referring to the taking of evi-
dence. He apologised to the delegation of Switzerland if he
had not understood their proposal, but added that it was not
perfectly clear.

20. Mr Markus (Switzerland) responded to the question
posed by the Observer of the Commonwealth Secretariat.
The Delegate of Switzerland stated that the purpose of the
proposed additional language in Article 6 was to clarify the

different competences of the authorities within States. Ac-
cordingly, the proposed language set out to clarify whether
the Central Authorities or judicial authorities were compe-
tent to deal with a matter under Article 6. It was intended
that matters covered by the 1965 Service Convention or the
1970 Evidence Convention would be dealt with by judicial
authorities. In such matters, and only in such matters, judi-
cial authorities would be competent to deal with any ques-
tions that needed to be forwarded to another State.

He added that there were cases, albeit rare ones, where
mistakes would be made and where there would be viola-
tions of the right of defence of creditors. He stated that,
notwithstanding Article 15, there would remain cases
where there were possibilities to make requests for modifi-
cations of decisions in which the giving of timely notice to
creditors was necessary.

Recalling the intervention of the Delegate of Germany, the
Delegate of Switzerland stated that judicial assistance
might not be possible in all proceedings because evidence
might only be available in a third country.

He concluded that if any delegates could propose better
wording to provide for the intended scope of the amend-
ment contemplated in Working Document No 21, his dele-
gation would be happy to accept it.

21. Mme Ménard (Canada) est d’accord avec la rédaction
de I’article 6 de ’avant-projet de Convention. Cependant,
elle précise que les Autorités centrales au Canada n’offrent
pas les services prévus a ’article 6, paragraphe 2, alinéa (i).
La délégation du Canada souhaite quand méme retenir 1’ar-
ticle 6, paragraphe 2, alinéa (i), tout en comprenant la posi-
tion des autres délégations.

22. The Chair suggested that it was the common under-
standing of the delegates that Central Authorities were not
obliged to serve documents or provide evidence them-
selves, but that they were merely obliged to do all that was
necessary to assist in those functions. Accordingly, if a
Contracting State to another Convention required the taking
of evidence or the service of documents abroad, it could
address another State through the Central Authority con-
templated in another Convention. She added that this would
be clarified through the information that would be made
available per Article 51 of the preliminary draft Conven-
tion.

23. Ms Albuquerque Ferreira (China) stated that her
delegation supported the deletion of Article 6, paragraph 2,
sub-paragraph (i). She observed that, while the obligation
contemplated therein was flexible, it was an obligation nev-
ertheless and that the meaning of the obligation “to facili-
tate” was unclear.

She added that the preliminary draft Convention referred to
the giving of proper notice in several of its provisions, but
that it did not refer to service. She suggested that there
remained several discrepancies and that the lack of clarity
was also reflected in the draft Explanatory Report.

Ms Albuquerque Ferreira concluded that the preliminary
draft Convention sought to create strong co-operation, not
to create a string of Central Authorities.

24. M. Heger (Allemagne) considére que le nécessaire a
été dit a propos de I’article en question et que les positions
ont bien été éclaircies. C’est pourquoi la délégation de
I’Allemagne considere qu’elle en restera la.
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25. Ms Matheson (United States of America), comment-
ing on the intervention of the Delegate of Switzerland, ob-
served that the Convention should not cater for extreme
mistakes in its application.

She stated that, in a spirit of compromise and in order not
to prolong proceedings, her delegation accepted the pro-
posal of the delegation of the European Community, pro-
vided that the Explanatory Report gave a full explanation
that included the clarifications made in the earlier interven-
tion of Mr Lortie (First Secretary).

26. The Chair observed that there was agreement among
the delegates on the policy to be adopted and that any dif-
ferences concerned drafting. She stated that the delegates
agreed that, when complying with their obligations under
Article 6, paragraph 2, sub-paragraph (g), and Article 6,
paragraph 2, sub-paragraph (j), States could insist on the
application of the 1965 Service Convention or the 1970
Evidence Convention. She suggested that the Drafting
Committee should consider the proposal of the European
Community in Working Document No 15 as a compromise
on this issue.

27. Mr Markus (Switzerland) stated that his delegation
did not oppose the suggestion of the Chair to send the pro-
posal of the delegation of the European Community to the
Drafting Committee. However, he reiterated that the Con-
vention should provide for judicial assistance in cases that
are not covered by the 1965 Service Convention or the
1970 Evidence Convention. Accordingly, he suggested that
the Drafting Committee should also consider situations
where other treaties apply, as well as where there was no
treaty basis for judicial assistance between two particular
States. He added that Working Document No 21 would
cover every situation in the framework of judicial assis-
tance. However, in a spirit of compromise, he stated that he
could agree that the Drafting Committee would address the
matter with Working Document No 15 as a basis, provided
that the situations that he cited were also taken into ac-
count.

28. Mr Beaumont (United Kingdom) opined that he did
not believe that it was appropriate to ask the Drafting
Committee to account for bilateral agreements and practic-
es between States, the contents of which it could not know.
He emphasised that it was reasonable to ask for clarifica-
tion regarding well-known Conventions concluded under
the auspices of the Hague Conference on Private Interna-
tional Law, but that this was not the case for other agree-
ments. He stated that the United Kingdom was opposed to
an open-ended provision of that nature as a matter of poli-
cy, and that it was also impractical to request that the
Drafting Committee perform such a task.

29. Ms Albuquerque Ferreira (China) stated that she
agreed in principle that the Drafting Committee should
consider the proposed amendments to Article 45. She was
of the view that Article 45 should be more explicit and that,
with better wording, the proposal could be accepted.

30. Ms Matheson (United States of America) stated that,
following the intervention of the Observer from the Com-
monwealth Secretariat, she was convinced that the proposal
of the delegation of Switzerland in Working Document
No 21 was not workable.

She added that she agreed with the delegation of the United
Kingdom that Article 45 should not be extended beyond the
scope contemplated in Working Document No 15.

31. Mr Segal (Israel) agreed that the proposal of the dele-
gation of Switzerland was misplaced and that the proposal
of the delegation of the European Community was more
appropriate. He stated that the relationship with other inter-
national agreements and Conventions should not be dealt
with in Article 6 and that he could not see why it was nec-
essary to do so when the proposal of the delegation of the
European Community resolved the matter elsewhere.

32. The Chair asked the delegates if there were any ob-
jections to the insertion of the proposal of the delegation of
the European Community regarding Article 45 that was set
out in Working Document No 15. Noting that there were no
objections, she concluded that this was accepted.

33. Ms Matheson (United States of America) emphasised
that acceptance was conditional on the inclusion in the Ex-
planatory Report of a clear explanation and the examples
cited by Mr Lortie (First Secretary).

34. The Chair took note of the intervention of the delega-
tion of the United States of America with approval.

Article 6, paragraphe 2, alinéa (i) / Article 6, paragraph 2,
sub-paragraph (i)

35. The Chair invited the delegates to submit their re-
marks on Article 6, paragraph 2, sub-paragraph (i). She
observed that this was the only provision in Article 6 that
remained in square brackets. She noted that some com-
ments had already been made earlier and asked if there
were any further remarks.

36. Ms Nind (New Zealand) stated that her delegation
supported the deletion of the brackets and the retention of
the language in Article 6, paragraph 2, sub-paragraph (i).

37. Mr Segal (Israel) noted his agreement with the imme-
diately preceding intervener and highlighted the importance
of the relevant provision as one of the substantive functions
of Central Authorities.

38. M. Markus (Suisse) souhaite attirer 1’attention de la
Commission I sur le Document de travail No 21. Il s’agit
d’une proposition d’amendement de 1’article 6, paragraphe 3,
consistant en 1’ajout des mots « or persons » a la suite de
« The functions of the Central Authority under this Article
may, to the extent permitted under the law of the State, be
performed by public bodies, or other bodies » et de « The
designation of any such public bodies or other bodies », car
la délégation de certaines obligations de 1’ Autorité centrale
peut aussi se faire aupres des personnes physiques et non
pas seulement des personnes morales. Il s’agit donc d’une
simple clarification.

Par la suite, la délégation de la Suisse rappelle qu’elle se
prononce contre le maintien de 1’alinéa (i) déja discuté car
elle considére que cet élément n’a pas sa place dans I’ar-
ticle 6 et qu’il manque de clarté quant au champ d’appli-
cation des mesures qui pourraient étre requises malgré le
caractére interne d’une demande pendante d’aliments. Il en
va de méme en matiére d’établissement d’une obligation
alimentaire lorsque les parties ont leur résidence habituelle
dans le méme Etat contractant et qu’il est question seule-
ment de la localisation des biens du débiteur dans un autre
Etat contractant. Il est difficile de considérer que ce dernier
¢élément caractérise 1’ensemble du litige comme véritable-
ment international au regard de 1’avant-projet révisé de
Convention.

Proces-verbal/Minutes No 7

Proces-verbal/Minutes No 7 1I-155



Enfin, le Délégué de la Suisse précise que plusieurs discus-
sions ont déja eu lieu au sein de la Commission spéciale et
exprime des doutes sur la rédaction de I’article 6, para-
graphe 2, alinéa (b), portant sur la localisation du débiteur
et du créancier. La délégation de la Suisse se demande s’il
est nécessaire de maintenir la référence au « créancier »
car, en effet, aucun mécanisme n’est pergu par la délégation
comme étant applicable au créancier dans ce contexte. De
plus, cette critique est liée au fait que la délégation de la
Suisse consideére que ’aide qui devrait étre apportée par
I’Autorité centrale devrait étre en faveur du créancier de
I’obligation alimentaire et non en faveur du débiteur. C’est
sur cet aspect que la délégation de la Suisse remet en ques-
tion les termes de 1’article 6, paragraphe 2, alinéa (b).

39. The Chair explained that there could be an obligation
to provide assistance in an internal case where it was nec-
essary to freeze bank accounts held in another State in sup-
port of said internal case. She drew the delegates’ attention
to the fact that this scenario was provided for in Article 7,
paragraph 2, which she noted was in square brackets. She
added that this clause was optional because it provided that
Central Authorities “may” render the services contemplated
therein. The Chair noted that in Article 6 the requested
State would already be involved because that Article re-
ferred to applications that had already been submitted. This
was to be distinguished from Article 7, paragraph 2, which
referred to a scenario where no application was pending.
She added that the latter provision was not the topic of
discussion at that point.

On the matter of Article 6, paragraph 2, sub-paragraph (b),
the Chair emphasised that there had been general agree-
ment. She therefore asked the delegates if there was any
support for the reopening of discussion regarding that sub-
paragraph.

40. Ms Cameron (Australia) stated that she was in
agreement with the immediately preceding intervention of
the Chair and that she therefore had nothing to add.

41. Mr Schiitz (Austria) opined that it was unnecessary to
add the language that Working Document No 21 proposed
to insert in Article 6, paragraph 3. He observed that where a
Central Authority appoints a lawyer on a one-off basis, it
would be cumbersome to ask the lawyer to inform the Per-
manent Bureau of his functions as an assistant to the Cen-
tral Authority. He therefore made known his opposition to
the proposal in Working Document No 21.

On the question of reopening discussion regarding Arti-
cle 6, paragraph 2, sub-paragraph (b), he observed that the
provision was not in square brackets and should therefore
not be discussed.

42. Ms Albuquerque Ferreira (China) stated that she
supported the proposal of the delegation of Switzerland to
discuss Article 6, paragraph 2, sub-paragraph (b). She ob-
served that it is possible to discuss matters that were not in
square brackets because the removal of square brackets had
sometimes been difficult.

On the matter of Article 6, paragraph 2, sub-paragraph (i),
the Delegate of China observed that paragraph 184 of the
draft Explanatory Report stated that a case could be purely
domestic. Following the Chair’s explanation, the Delegate
of China felt that there was some need for clarification.

43. Ms Matheson (United States of America) highlighted
her delegation’s strong support for the ground rules pro-
posed by the Chair. She observed that the work of the Com-

mission could never be completed if matters that were no
longer in square brackets were reopened. She recalled that
there had been opportunities to object to the removal of
brackets in the past.

44. The Chair reiterated that the provisions where square
brackets had been removed had been the subject of general
agreement. She submitted that they could only be reopened
if there were written submissions together with a majority
of delegates that supported the reopening of the discussion
that was larger than the majority and that had supported the
removal of the square brackets.

45. Ms Albuquerque Ferreira (China) observed that the
proposal in Working Document No 21 to add the words “or
persons” was intended to include both natural and legal
persons.

46. Mr Segal (Israel) associated himself with the previous
intervention of the Delegate of Austria. He stated that pub-
lic bodies may appoint private persons to perform their
functions, but that this did not change the fact that respon-
sibility remained with the Central Authority. Accordingly,
he felt that adding private persons would obscure the mean-
ing of Article 6, paragraph 3. He therefore stated that the
said provision should remain as it was drafted in the pre-
liminary draft Convention.

47. Mr Beaumont (United Kingdom) observed that the
possibility of the delegation of powers to other public bod-
ies is standard practice in several other Conventions, in-
cluding the Hague Convention of 29 May 1993 on Protec-
tion of Children and Co-operation in Respect of Intercoun-
try Adoption and Article 31 of the Hague Convention of
19 October 1996 on Jurisdiction, Applicable Law, Recogni-
tion, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children.
However, he observed that it would be a considerable
change to delegate functions to private parties such as a
lawyer. He questioned the practicality of informing the
Permanent Bureau every time a lawyer was appointed.

48. Mr Sello (South Africa) supported the removal of the
square brackets and the retention of the text in Article 6,
paragraph 2, sub-paragraph (i).

49. M. Markus (Suisse) remercie la Présidente et sou-
haite s’exprimer sur les remarques qui ont été avancées par
rapport a la proposition de la délégation de la Suisse.

D’une part, concernant I’article 6, paragraphe 3, la déléga-
tion reste d’avis que 1’avocat est une personne physique et
que, par conséquent, il est nécessaire de permettre a une
Autorité centrale de lui déléguer ses pouvoirs. Il existe, par
ailleurs, une autre formule dans la Convention de La Haye
du 25 octobre 1980 sur les aspects civils de |’enléevement
international d’enfants qui n’implique pas les Autorités
centrales, avec un champ d’application plus large. Néan-
moins, si les autres délégations considérent que les avocats
peuvent agir au lieu et place des Autorités centrales, alors
la délégation de la Suisse n’y voit pas d’inconvénient. Dans
ce cas, la délégation de la Suisse propose que ceci soit cla-
rifié dans le Rapport explicatif.

D’autre part, au sujet de 1’article 6, paragraphe 2, alinéa (i),
le Délégué de la Suisse remercie la Présidente ainsi que la
délégation de la Chine pour leurs explications. Sur ce point,
la délégation de la Suisse maintient sa proposition de biffer
I’ensemble du texte car elle reste dubitative quant a 1’appli-
cation concrete de cet alinéa.
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Enfin, il est important de retenir que le paragraphe 184 du
Rapport explicatif introduit un malentendu portant sur le
champ d’application de I’article 6, paragraphe 2, alinéa (i),
dans la mesure ou le Rapport énonce que : « Les termes de
I’alinéa (i) laissent ouverte la possibilit¢ d’une demande
d’aliments a caractére purement interne ou d’une affaire a
caractére international. » Ainsi, le Rapport explicatif de-
vrait étre corrigé et, si une majorité de délégations le sou-
tient, il pourrait étre possible de biffer 1’alinéa (i) et d’ap-
puyer la proposition de la délégation de la Suisse.

50. The Chair asked if there were any further interven-
tions. Noting that there were none, she concluded that the
proposal in Working Document No 21 to amend Article 6,
paragraph 3, had not been supported by other delegations
and that the text was therefore not to be amended.

Regarding Article 6, paragraph 2, sub-paragraph (i), the
Chair concluded that most of the delegates wanted to delete
the brackets and retain the text, and that those who opposed
doing so had declared that they would be flexible on this
matter if they were in a minority. She asked if there were
any objections to deleting the square brackets and retaining
the text.

51. Mr Ding (China) stated that his delegation still hesi-
tated at this stage because they were of the view that this
discussion needed to be held in relation to Article 14.

52. The Chair therefore concluded that the text would be
kept in square brackets, bearing in mind that a majority
were in favour of keeping the text.

Article 7 — Requétes de mesures spécifiques / Article 7 —
Requests for specific measures

53. The Chair invited Ms Degeling (co-Rapporteur) to
present Article 7 concerning requests for specific measures.

54. Ms Degeling (co-Rapporteur) explained that Article 7
concerned requests for specific measures and that such a
request was a request for limited assistance rather than an
application of the kind referred to in Article 10 concerning
available applications. She noted that a request under Arti-
cle 7 must be made through a Central Authority. It was not
the intention to allow applicants to apply directly to a re-
quested State for specific measures.

She then explained that the request could be made prelimi-
nary to, or in the absence of, a formal Chapter III appli-
cation. Hence it was placed in Chapter II rather than Chap-
ter III. The assistance to be offered in Article 7 was discre-
tionary and no specific procedures or forms were pre-
scribed for specific measures or requests. She emphasised
that one might expect that applications under this heading
would not have the same degree of formality as a Chap-
ter IIT application.

The co-Rapporteur stated that it was useful to recall that an
application for limited assistance had been included in Ar-
ticle 10 in early drafts of the Convention. However, con-
cerns were expressed that it could be too burdensome on
Central Authorities to be obliged to provide this type of
assistance. As a compromise, and to give a treaty basis to
this form of limited assistance for those countries wishing
and able to provide it, the “application for limited assis-
tance” in Chapter III became the “request for specific
measures” in Chapter II.

Further, she noted that the operation of the provision was
narrowed to make it more acceptable to the majority of

experts. She recalled that one expert had noted that these
specific measures referred to in Article 7 can already be
accomplished on a voluntary basis under the New York
Convention of 20 June 1956 on the Recovery Abroad of
Maintenance.

Ms Degeling added that, as a discretionary service, no un-
manageable obligations were imposed on Central Authori-
ties, and there could be great benefits generated from hav-
ing a wider range of services available under Article 7,
paragraph 1. Hence a reference to Article 6, paragraph 2,
sub-paragraphs (g), (h), (i) and (j), had been added to Arti-
cle 7, paragraph 1, but was in square brackets as consensus
has not been reached on its inclusion.

The co-Rapporteur enumerated situations in which a re-
quest for specific measures could be made by a Central
Authority: a request that is preliminary to an application for
the establishment, modification or enforcement of a main-
tenance decision; where establishment, modification or
enforcement of a maintenance decision was being under-
taken in the requesting country and help from the requested
country was needed for the proceedings; a request for assis-
tance in the context of a purely internal maintenance matter
in which, for whatever reason, there was a need for assis-
tance from another State.

She opined that it was likely that the most common request
for specific measures would relate to Article 6, paragraph 2,
sub-paragraph (b), and location of the debtor. This had the
potential to be a significant cost-saving measure. Many
Central Authorities and the creditors they were assisting
would want to ascertain that a debtor was in fact residing in
a particular country before expending time, effort and mon-
ey in preparing and translating a Chapter III application.

Ms Degeling added that an Article 7 specific measure re-
quest was not a Chapter III application. Therefore the Cen-
tral Authority obligation in Article 6, paragraph 1, to pro-
vide assistance in relation to applications under Chapter III,
would not apply. If an application had been made under
Article 10, a Central Authority would rely on assistance un-
der Article 6, paragraph 2, which was mandatory, and not
on assistance through specific measures under Article 7.

On the matter of Article 7, paragraph 1, she explained that
a requesting Central Authority could request “appropriate
specific measures” in relation to one or more of the func-
tions specified in Article 6, paragraph 2, sub-paragraphs (b),
(c), (g), (h), (i) and (j). No Article 10 application would
need to have been made or be in preparation. Furthermore,
she recalled that the request would be supported by reasons.

The co-Rapporteur also noted that the second sentence of
Article 7, paragraph 1, described the required response of
the requested Central Authority. She maintained that it
would have to be satisfied, from the reasons given, that the
specific measures requested were necessary to assist in
making, or deciding to make, an Article 10 application. The
extent of assistance to be provided is whatever may be “ap-
propriate” measures in the requested State. It was for the
requested Central Authority to decide what measures were
“appropriate” in the circumstances. The requested Central
Authority therefore had discretion to refuse assistance
when it was not “satisfied”. However, when the Central
Authority was “satisfied” it was bound to take appropriate
measures.

She then explained that two issues remained to be resolved
in Article 7, paragraph 1. Firstly, whether or not to remove
the square brackets around sub-paragraphs (g), (h), (i) and (j)
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and, secondly, whether or not to remove the square brackets
in the second sentence to allow requests for specific meas-
ures to be made in order to assist an applicant in making an
Article 10 application. She observed that it seemed very
strange to her that the Convention would assist a person to
decide to make an application but would not assist them to
actually make the application.

Ms Degeling stated that Article 7, paragraph 2, had already
been discussed in the context of the taking of evidence. She
stated that she would therefore only address the question of
parentage. She noted that when a request for specific meas-
ures to establish parentage was submitted under Article 7,
paragraph 1, assistance under Article 6, paragraph 2, sub-
paragraph (h), would have to be offered if such measures
“are necessary to assist a potential applicant [in making an
application under Article 10 or] in determining whether
such an application should be initiated”. She drew the dele-
gates’ attention to the paragraphs of the draft Explanatory
Report which dealt with this matter (paras 171-180).

She explained that the pending case to which Article 7,
paragraph 2, referred was an internal case concerning the
recovery of maintenance in the requesting State, and for
which there was a need for assistance from another State.
She noted that the words “concerning the recovery of main-
tenance” were added after negotiations in 2005 to make
clear that the scope of this provision was restricted to those
cases so described, and not simply to “any” internal case.
She clarified that although it was understood that if a re-
quest was made to a Central Authority in another Contract-
ing State, there existed already an “international element”
in the case, the words “having an international element”
were added by the Drafting Committee in its meeting of
September 2006 to give greater certainty to the conditions
for making a specific measures request concerning an in-
ternational case.

The co-Rapporteur also noted that the obligation created by
the word “may” in Article 7, paragraph 2, was a discretion-
ary obligation and not a direct obligation of the kind im-
posed by the word “shall” in Article 7, paragraph 1. The rea-
son for this was that the specific measures referred to in
Article 7, paragraph 2, could be any of the measures in
Article 6, paragraph 2, and are not restricted to those men-
tioned in Article 7, paragraph 1.

Moreover, she explained that Article 7, paragraph 2, could
apply even if both the debtor and creditor lived in the re-
questing State. She observed that there were circumstances
where information or measures in the requested State, such
as the location of assets or evidence from a foreign witness,
would be needed for legal proceedings in the requesting
State. By way of example, she explained that Article 7,
paragraph 2, would permit a specific measures request for
provisional territorial measures, as referred to in Article 6,
paragraph 2, sub-paragraph (i), to be made for a purely in-
ternal maintenance claim, but if assets cannot first be se-
cured in the requested State (or another State), it would be
pointless for a creditor to proceed with the internal applica-
tion. Ms Degeling concluded that it would be logical to use
an established network of Central Authorities, even for a
purely internal matter, provided it would not create an un-
acceptable burden on the requested Central Authority.
Moreover, she observed that it would be useful to include
this provision in a Convention whose primary aim is to im-
prove the recovery of maintenance for children.

55. Mr Guerra (Portugal) presented Working Document
No 15. He explained that the working document proposed
to delete the remaining square brackets in Article 7, para-

graph 1, as well as to add the words “as are appropriate”.
He explained that the added text would further clarify the
discretionary nature of the provision and afford Central
Authorities a double test: the requested Central Authority
would first determine whether any measures were neces-
sary and would then take such action as would be appropri-
ate.

Turning to Article 7, paragraph 2, which was still in square
brackets, the Delegate of Portugal observed that the text of
the paragraph only gave the requesting Central Authority
the power to ask for measures to be taken. He emphasised
that the text was very clear as it used the word “may”, ra-
ther than “must”, when describing the action to be taken by
the requested Central Authority. He added that the sub-
stance of that request had been clarified through a preced-
ing addition of the requirement that the cases for which
specific measures were requested should have an interna-
tional element. The Delegate of Portugal was of the view
that Article 7, paragraph 2, would allow requests to be made
at a preliminary stage that would thereby reduce the ex-
penditure of unnecessary costs, because the findings of
those requests would be relied upon in the choice of pro-
ceedings thereafter.

56. Mr Hayakawa (Japan) stated that his delegation sup-
ported the deletion of the square brackets and the retention
of the text in Article 7, paragraph 1. He observed that the
measures that were contained in the brackets were particu-
larly useful for applicants.

The Delegate of Japan added that he had no preference
concerning the rest of the square brackets in Article 7.

57. Mr Tian (China) submitted that his delegation sup-
ported the suppression of Article 7, paragraph 2. He felt
that this provision would cause problems for the requested
State to distinguish between an international case and a
purely internal one. Notwithstanding the discretionary na-
ture of the provision, the Delegate of China was of the view
that it would cause problems where requests were in fact
made.

58. Mr Ding (China) added that the delegation of China
supported the deletion of the references in Article 7, para-
graph 1, to Article 6, paragraph 2, sub-paragraphs (g), (i)
and (j). The delegate was of the view that the services that
were referred to in said sub-paragraphs were not appropri-
ate where there was no pending application.

59. Ms Matheson (United States of America) agreed with
the observations of the Delegate of Portugal regarding Arti-
cle 7. She reiterated that the text should be acceptable giv-
en that Article 6 was so flexible and Article 7 was discre-
tionary. She recalled that her delegation had submitted writ-
ten comments that were to be found in Preliminary Docu-
ment No 36. Quoting from paragraph 217 of the draft
Explanatory Report, the Delegate of the United States of
America opined that “[i]t would be unfortunate if [Arti-
cle 7, paragraph 2,] were omitted from a Convention whose
primary aim is to improve the recovery of maintenance for
children”.

60. Mme Ménard (Canada) est en faveur du maintien des
termes de ’article 7, convaincue que les Autorités centrales
bénéficient d’une grande discrétion dans leur prise de déci-
sions. De plus, la délégation du Canada souhaite le retrait
des crochets qui entourent les termes « (g), (h), (i) et (j) »
et le maintien du texte. En ce qui concerne la seconde
phrase de I’article 7, paragraphe premier, il est important
que le texte entre crochets faisant référence a un demandeur
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qui présente une demande prévue a ’article 10 soit conser-
vé. En ce qui concerne le paragraphe 2 de I’article 7, la
délégation du Canada souhaite le maintien du texte qui se
trouve entre crochets. Enfin, la délégation du Canada sou-
tient le texte de la proposition de la délégation de la Com-
munauté européenne figurant dans le Document de travail
No 15.

61. Mr de Oliveira Moll (Brazil) stated that the delega-
tion of Brazil supported the deletion of all of the square
brackets in both paragraphs of Article 7 and to maintain the
text. His delegation also had no objections to the inclusion
of the words “as are appropriate” that Working Document
No 15 proposed to add to Article 7, paragraph 1.

62. M. Markus (Suisse) confirme que les termes de
I’article 7, paragraphe premier, permettent a I’ Autorité cen-
trale de I’Etat requérant de prendre une décision en toute
discrétion. En effet, il est prévu qu’« une Autorité centrale
peut ». En revanche, la délégation de la Suisse n’est pas
certaine qu’il en soit de méme pour la décision prise par
I’ Autorité centrale de I’Etat requis. En effet, ’article 7,
paragraphe premier, ne prévoit rien concernant la discrétion
de cette derniére Autorité centrale. Ainsi, la délégation de
la Suisse considére que ce point devrait étre éclairci.

En outre, la délégation de la Suisse a des hésitations con-
cernant le retrait des crochets autour du texte « (g), (h), (i)
et (j) ». En effet, s’il est possible, sous ces alinéas, de pren-
dre des mesures obligatoires et générales, alors ces mesures
sont réservées aux autorités d’entraide judiciaire et le pré-
voir si tot dans la procédure peut étre problématique. La
délégation de la Suisse hésite car si aucune procédure judi-
ciaire n’est pendante, alors il n’est pas possible de prendre
des mesures de nature judiciaire. La délégation de la Suisse
est donc en faveur de la suppression du texte entre crochets.

Dans le méme temps, la délégation de la Suisse soutient la
proposition de la délégation de la Communauté européenne,
car elle s’inscrit dans la démarche des propositions de la
délégation de la Suisse portant sur la discrétion de I’Etat
requis. Néanmoins, le Délégué de la Suisse considére qu’il
n’est pas suffisant d’évoquer seulement les « mesures ap-
propriées ». Il est nécessaire d’apporter plus de clarté au
texte. De plus, I’utilisation des termes « Une Autorité cen-
trale peut également » manque autant de clarté en ce qui
concerne la discrétion des Autorités de 1’Etat requis dans
leur prise de décision.

Concernant le paragraphe 2 de 1’article 7, la délégation de
la Suisse préférerait le biffer. En effet, le paragraphe 2
porte sur la situation dans laquelle le débiteur et le créan-
cier résident habituellement dans le méme Etat. Cette situa-
tion est interne et il n’est pas approprié¢ qu’elle soit cou-
verte par 1’avant-projet de Convention principalement pour
des raisons pratiques. Ceci pourrait impliquer une charge
de travail immense pour les Autorités centrales car il existe
un nombre important de demandes d’aliments a caractére
interne dans lesquelles il peut étre nécessaire de sécuriser
un bien situé sur le territoire d’un autre Etat. Selon le para-
graphe 2, la Convention s’appliquerait a ces cas et entraine-
rait la mise en ceuvre du systéme des Autorités centrales
seulement pour cette procédure bien connue. La délégation
de la Suisse ne dit pas qu’elle n’y est pas favorable, mais
craint la surcharge du systéme des Autorités centrales et
propose donc la focalisation de 1’avant-projet de Conven-
tion sur les cas véritablement internationaux en supprimant
le paragraphe 2 de ’article 7.

63. Ms Nind (New Zealand) agreed that all square brack-
ets should be deleted because, as had been explained, Arti-

cle 7 was particularly discretionary. She added that Arti-
cle 7 could reduce costs because it could pre-empt recourse
to Article 10.

64. Ms Cameron (Australia) stated that the delegation of
Australia also supported the deletion of the square brackets
and the retention of the text in Article 7, paragraph 1. Her
delegation supported the relevant proposals in Working
Document No 15.

She emphasised that her delegation also strongly supported
the deletion of the square brackets and the retention of the
text in Article 7, paragraph 2. She opined that the provision
was permissive and intended to allow useful co-operative
arrangements between States. She did not accept the con-
cern of the delegation of Switzerland that States that did
not offer the discretionary services would be burdened nev-
ertheless. She explained that other States would be aware of
what services were offered and what were not, and that they
would not request services from States that were known not
to offer them.

Ms Cameron voiced some concerns regarding the degree of
clarity in Article 7, paragraph 1. She observed that the sec-
ond sentence of said provision was confusing and that the
draft Explanatory Report was also confusing in that respect.
She referred the delegates to her delegation’s proposal in
Preliminary Document No 36, in which it was suggested to
amend the second sentence of Article 7, paragraph 1, to
read: “The Requested Central Authority shall take such
measures if satisfied that they are necessary to assist a po-
tential applicant under Article 10”. Despite her concerns,
she stated that her delegation could accept Article 7.

She then referred with approval to the intervention of the
delegation of Switzerland in which the latter observed that
Article 7 was not entirely permissive. She stated that the
draft would be improved through the adoption of the pro-
posal in Working Document No 15. She reiterated that the
employment of the word “shall” in the second sentence of
Article 7, paragraph 1, imposed an obligation.

65. The Chair concluded that the proposal of the delega-
tion of the European Community to add the words “as are
appropriate” in Article 7, paragraph 1, had been accepted.
She therefore instructed the Drafting Committee to include
that wording.

Concerning the square brackets in the second sentence of
Article 7, paragraph 1, the Chair observed that there was
wide support to delete the brackets and to retain the text.

She added that there was very wide support to delete the
square brackets in the first sentence. However, she ob-
served that it was necessary to retain the reference to Ar-
ticle 6, paragraph 2, sub-paragraph (i), in square brackets
until the discussion regarding Article 6 itself was con-
cluded.

She also concluded that there was strong support for the
deletion of the brackets and the retention of the text in Arti-
cle 7, paragraph 2, provided that it was clarified that this
provision was totally discretionary.

She asked the delegates if they agreed with her conclusions.
Noting that there were no objections she concluded that
only the reference to Article 6, paragraph 2, sub-paragraph (i),
was to be kept in square brackets.
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66. Mr Tian (China) stated that he agreed with the Chair’s
conclusions, but on the condition that there has to be a dis-
cussion regarding Article 14.

67. The Chair explained that there was a common under-
standing that Article 14 did not relate to Article 7.

68. Mr Tian (China) felt that the functions of Central
Authorities in Article 6 and the provisions of Article 7 were
interlinked with Article 14 and that they must be considered
in tandem. He emphasised that there had not been any final
decision regarding Article 6, paragraph 2, sub-paragraph (i),
or Article 14, and that these matters must be considered as
a whole. He concluded that if there were a majority in fa-
vour of retaining Article 7, paragraph 2, the delegation of
China could show flexibility but that it could not do so at
that stage.

69. The Chair observed that in both Option 1 and Option 2
of Article 14, it is clear from paragraph 1 thereof that Arti-
cle 14 only related to applications under Chapter III of the
Convention. She added that the same could be said of Arti-
cle 12, which did not refer to requests for specific measures
either. She therefore understood that there were no objec-
tions to the removal of the square brackets as explained in
her conclusions.

70. Ms Albuquerque Ferreira (China) stated that her
delegation was not ready to accept the deletion of the
square brackets in Article 7 at that stage.

71. The Chair stated that her conclusion that only the
reference to Article 6, paragraph 2, sub-paragraph (i), was
to be kept in square brackets was based on a wide agree-
ment, and not necessarily on unanimity. She therefore re-
iterated said conclusion.

72. Mr Markus (Switzerland) stated that he shared the
concerns of the delegation of China concerning the deletion
of the brackets in the first sentence of Article 7, paragraph 1,
and in Article 7, paragraph 2.

73. The Chair concluded that the square brackets in the
first sentence of Article 7, paragraph 1, should be retained,
but that there had not been any real strong objections to the
deletion of the brackets around Article 7, paragraph 2, be-
cause it was clear that the latter provision was discretion-
ary. She observed that the only concern was that there
might be over-burdening of Central Authorities through the
discretionary tasks.

74. Ms Albuquerque Ferreira (China) stated that the
Drafting Committee should re-evaluate the wording of Ar-
ticle 7, paragraph 2, and that the square brackets should
only be removed if the drafting were improved.

75. Mr Beaumont (United Kingdom) requested that dele-
gates should submit written proposals at that juncture in
proceedings, or at least make it clear what they required of
the Drafting Committee through their verbal interventions.
He emphasised that the Drafting Committee could not sur-
mise its mandate without clear instructions.

76. The Chair made known her agreement with the im-
mediately preceding intervention.

77. Ms Albuquerque Ferreira (China) stated that if her
delegation were to submit a working document, that docu-
ment would in principle propose to delete Article 7, para-
graph 2. However, she opined that the reference to “an in-

ternational element” should be improved because it could
be misinterpreted.

78. The Chair then concluded that the square brackets in
Article 7, paragraph 2, should be retained, provided that it
was borne in mind that a majority favoured the deletion of
the brackets and the retention of the text. She invited the
delegates to submit working documents if they had any
proposals.

Noting that it was 12.56 p.m., the Chair proposed to close
the meeting because a working group had been formed
to discuss effective access to procedures and the work-
ing group needed time to work. She added that, for the
same reasons, the afternoon session would commence at
3.30 p.m.

79. Ms Ménard (Canada) announced the arrangements
for the meeting of the working group.

80. The Deputy Secretary General added that catering
arrangements had been made and that the meeting of the
working group could therefore commence immediately.

The meeting was closed at 12.58 p.m.

Procés-verbal No 8

Minutes No 8

Séance du lundi 12 novembre 2007 (apreés-midi)

Meeting of Monday 12 November 2007 (afternoon)

La séance est ouverte a 15 h 45 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Article 10

1. The Chair welcomed everyone back. She suggested
to continue the discussion with Article 10 on the applica-
tions available in a requesting State to a creditor who is
seeking to recover maintenance obligations. She pointed
out that there were currently no square brackets within this
Article. She also reminded the delegates that this Article
was the result of long discussions and a delicate balance
had been achieved as reflected in the draft Convention. She
stated that Article 10 outlined those applications that shall
be made available first to creditors in paragraph 1. She fur-
ther pointed out that Article 10, paragraph 2, provided for
applications available to debtors, which were basically for
modification of decisions. The Chair then stressed that para-
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graph 3 was also important because it provided that the
application shall be determined under the law of the re-
quested State and such applications were subject to juris-
dictional rules of the requested State. She noted that the
Commission had received a suggestion from the Drafting
Committee with regard to available applications. She there-
fore gave the floor to the Chair of the Drafting Committee
to enable her to explain the rationale behind this suggestion.

2. The Chair of the Drafting Committee stated that the
Drafting Committee had proposed to the delegates that
consideration be given to the inclusion of applications by
the debtor for the establishment of a decision or for the
recognition of a decision. She cited two examples to illus-
trate this suggestion. The first example was where it may
be fair for a debtor to apply for the establishment of a deci-
sion. She gave the example where a creditor and a debtor
may have been parties to a voluntary agreement where the
debtor had been paying voluntarily for some time, and such
debtor subsequently either lost his job or became sufficient-
ly unwell as to be unable to earn an income. She stated that
under these circumstances it was conceivable that it would
be fair to such a debtor to enable him to apply to seek a
level of maintenance obligation that he could discharge
with regard to his new circumstances. The second example
cited by the Chair of the Drafting Committee related to
recognition. She stated that in her opinion it was conceiva-
ble that it would be fair to a debtor who had obtained a
modification decision to be able to have that decision rec-
ognised in the requested State to enable him to pay the lev-
el of maintenance that he is able to discharge having regard
to his new circumstances. She concluded that the Drafting
Committee sought the views of the delegates on whether it
was appropriate to offer these applications to debtors.

3. The Chair thanked the Chair of the Drafting Commit-
tee and declared the floor open on applications. She gave
the floor to the delegation of the European Community.

4. Ms Lenzing (European Community — Commission)
stated that her delegation was grateful to the Drafting
Committee for the proposal on the inclusion of applications
for recognition as the delegation was going to make the
same proposal as previously discussed that morning. She
stated that her delegation considered that this was an appli-
cation for which the assistance by a Central Authority
under this Convention would be justified and desirable.
She queried whether the Drafting Committee had already
thought about language but considered that it should not be
too difficult to draft. She expressed her delegation’s sup-
port for the policy behind the Drafting Committee’s sug-
gestion and for the current text of Article 10.

5. The Chair sought clarification from the delegation of
the European Community on whether their support for the
Drafting Committee’s proposal was in respect of both the
proposals on establishment and recognition applications.

6. Ms Lenzing (European Community — Commission)
apologised for the ambiguity and clarified that her delega-
tion was in favour of the Drafting Committee’s proposal to
include under Article 10, sub-paragraph 3, an application
for the debtor for the recognition of a modification deci-
sion.

7. The Chair queried whether there were any more
comments. She then gave the floor to the delegation of
Australia.

8. Ms Cameron (Australia) expressed the hope that the
Chair would allow her to make a few separate comments,

firstly as a delegate and secondly as one of the co-Chairs of
the Forms Working Group, and that her comments would
not lead to confusion. Her first comment was in relation to
the question from the Drafting Committee about whether
there should be applications for recognition, enforcement
and establishment of a modification decision available for a
debtor in a requested State. She stated that the delegation of
Australia would support and propose that both of these
application types be available to a debtor. She stated that
the delegates had been informed of certain circumstances in
which the debtor may seek for an application for recogni-
tion and enforcement of a decision. However she also gave
an explanation of circumstances where a debtor may wish
to seek establishment of a decision. She explained that an
application for the establishment of a decision was not unu-
sual in a domestic context in Australia. She explained that
this situation could arise in cases where, upon separation,
the debtor may wish to have some certainty and finality in
relation to financial affairs and the amount of maintenance
that should be payable was certainly an important aspect of
that. She stated that it was not correct to say that it was
only a creditor who may wish to seek the establishment of a
decision and added that in some cases it will be the debtor
who wishes to have that matter set down and decided to
enable him to have some finality to carry forward with. She
stated that this was the reason behind the proposal of the
delegation of Australia that an application for establishment
of a decision should be allowed.

9.  Ms Cameron (co-Chair of the Forms Working Group)
drew the attention of the delegates to the fact that one of
the recommendations of the Forms Working Group in Pre-
liminary Document No 31-A was that an application for
recognition of a decision by a debtor be available under the
Convention. She stated that this recommendation was a
result of discussions within the Forms Working Group that
there would be circumstances in many of the States that
were members of this Working Group where such an appli-
cation would be justified.

10. Ms Cameron (Australia) also made reference to a
comment made by her delegation in relation to the drafting
of Article 10, paragraph 1, sub-paragraph (d), on applica-
tions by a creditor. She drew the attention of the delegates
to that comment in Preliminary Document No 36, to the
effect that Article 10, paragraph 1, sub-paragraph (d),
was limited to States where the basis for refusal to recog-
nise and enforce a prior decision was lack of jurisdiction
under Article 17 or the grounds specified in Article 19,
paragraphs (b) or (e). The proposal was that this provision
should also apply where the ground for refusal was Arti-
cle 19, paragraph (a), which was related to the recognition
and enforcement of a decision being manifestly incompati-
ble with public policy. She explained that the rationale
behind this proposal was that recognition and enforcement
of a decision would be refused on the basis of such decision
being manifestly incompatible with public policy. She also
stated that a decision could be established in the State ad-
dressed for the same parties under different conditions, and
added that the delegation of Australia had included in its
comments two examples to illustrate this. She expressed
her intention not to go through these examples in detail and
stressed that this ground was one which the delegation of
Australia could live without. She concluded that she would
not be predisposed to open a long and detailed discussion
about this proposal although the delegation of Australia had
made this proposal and stood by it.

11. The Chair thanked the co-Chair of the Forms Work-
ing Group. She sought to clarify the comment of the Draft-
ing Committee. She stated that based on her interpretation
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she thought that the consideration was whether applications
for recognition and establishment should be allowed for
debtors. She stated that in her opinion the question was not
about an application for recognition and enforcement, but
the recognition of a negative declaratory judgment. She
sought to clarify whether her interpretation was accurate or
whether the Chair of the Drafting Committee would like to
make an additional comment.

12. The Chair of the Drafting Committee confirmed the
Chair’s conclusion and had no further comment.

13. The Chair thanked the Chair of the Drafting Commit-
tee and gave the floor to the delegation of Switzerland.

14. Mr Markus (Switzerland) commented on the pro-
posed amendment to Article 10. He stated that his delega-
tion had an interest in this proposal. He drew the attention
of the session to the comments by the delegation of Switz-
erland in Preliminary Document No 36. He stated that his
delegation had indicated in those comments that the main
goals of the Convention were to support the creditor’s ap-
plication and to facilitate a creditor’s ability to obtain an
early maintenance decision, or to have an already existing
decision recognised and enforced in the country of the
debtor. He further stated that his delegation found it diffi-
cult to accept the development of the same level of activity
in favour of a debtor as it currently existed for creditors
with reference to activities of the Central Authority or other
authorities involved in this Convention. He stated that the
reluctance of his delegation to accept such levels of activity
for the debtor would persist even if such activities would
only be in relation to Central Authorities. He emphasised
that very often the first reaction of the debtor to an applica-
tion coming from a creditor to recognise and enforce a
maintenance decision was to file for a modification, which
can be done in the country of recognition under certain
circumstances, or most often in the requested State where
the creditor lived. He envisaged that this would create a
situation where very often Central Authorities would have
to deal with applications coming from the creditor and
debtor simultaneously. He stated that for small Central
Authorities such as that of Switzerland it would be quite
difficult to deal with these contradicting interests. He en-
visaged that such contradicting applications could result in
a conflict of loyalty as these Central Authorities would
have to serve two adverse parties at the same time. He ex-
plained that this was the reason behind the opposition of
the delegation of Switzerland to the availability to a debtor
of an application for modification of a decision under Arti-
cle 10, paragraph 2. He clarified that while his delegation
did not oppose the creation of some level of activity in
favour of the debtor which could help the debtor, he main-
tained that his delegation disagreed that the same level of
activity should be developed for the debtor. He also stated
that his delegation objected to the establishment of deci-
sions on merit in favour of the debtor for the reasons which
he had indicated earlier.

15. Ms Ménard (Canada) expressed her delegation’s sup-
port for all the comments made by the delegation of Aus-
tralia with regard to Article 10. She further stated that as
already mentioned by the delegation of Australia, she
would also suggest that private agreements and authentic
instruments be inserted in Article 10. She concluded by an-
swering the question of the Drafting Committee to the ef-
fect that her delegation would like Article 10, paragraph 2,
to provide for applications by debtors for establishment and
recognition of a decision.

16. Mme Mansilla y Mejia (Mexique) appuie le Comité
de rédaction, et cela, en raison du principe d’égalité.

17. Mr Beaumont (United Kingdom) stated that his dele-
gation was persuaded of the need to allow debtors to seek
recognition of a modification decision. He stated that this
was simply a logical continuation of allowing such debtors
to seek a modification decision. He explained that this was
because where a debtor sought a modification decision and
there was an existing prior decision, this could result in a
potential conflict of decision at the recognition stage. He
further stated that if the delegates were not to clarify that
the debtor could obtain recognition of such later modifica-
tion decision, this could result in some very undesirable
consequences. Furthermore, he stated that his delegation
was convinced of the real need for such clarification. He
said that his delegation was, however, not convinced of the
real need for debtors to be able to establish decisions. He
continued by stating that he had taken into consideration
the need to carry on board those delegations (in the light of
what the Delegate of Switzerland had said) who were reluc-
tant to go as far as the discussions were tending to proceed
to at the moment. He maintained that there were good rea-
sons for stating that there was no necessity for States to
provide services to help the debtor establish a decision. He
was of the opinion that the benefits were potentially out-
weighed by debtors trying to use the forum best suited to
them to establish a decision. He made clear that the Con-
vention did not seek to regulate jurisdictional rules apart
from some limited constraints on debtors in Article 15. He
opined that while the provision of services to help debtors
establish a decision might be helpful, he believed that it
was unwise to commit public resources to such a course of
action. He expressed recognition of the fact that such ser-
vices may eventually be provided to debtors, as the Dele-
gate of Australia had said, but added that this did not mean
that the delegates had to agree to provide these services
under the Convention with all the implications involved.

18. Mme Gonzalez Cofré (Chili) appuie I’idée du Roy-
aume-Uni. Par ailleurs, elle pense qu’il est important
d’ajouter « I’obtention d’une décision » pour le débiteur.

19. The Chair queried if there were any more comments
on Article 10. The Chair then gave the floor to the delega-
tion of China.

20. Mr Tian (China) sought clarification on paragraphs 1
and 2 regarding modification decisions. He stated that the
concept of modification decisions was unknown within
China’s legal system. He explained that in China, whenever
an applicant needs to modify a decision or the court needs
to decide whether an order of modification ought to be
made, reference must be made to the court to apply for a
new decision. He therefore asked that an explanation be
made in the Convention to make it clear that when “modifi-
cation” was mentioned in the context of the Convention, it
might be interpreted in some legal systems as making a
new decision. He emphasised his delegation’s wish to have
China’s position on the concept of “modification” of deci-
sions noted in the Explanatory Report.

21. Ms Bean (United States of America) welcomed the
suggestion of the Drafting Committee to extend applica-
tions for debtors to establishment of a decision. In response
to the question by the delegation of China, she stated that
her delegation would also suggest that the Explanatory
Report contain an explanation about how “modification” of
a decision might be carried out in the various States that are
Parties to the Convention.
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22. Ms Escutin (Philippines) stated that her delegation
objected to the proposal of the Drafting Committee that the
applications under Article 10, paragraph 2, be extended to
the debtor. She opined that it was not sound public policy
to use public money to give debtors an opportunity to mod-
ify decisions via Central Authorities, particularly where
such modification decision might not benefit the child in-
volved.

23. Ms Lenzing (European Community — Commission)
responded to the comments made by the Delegate of China.
She stated that her understanding of the challenge for the
delegation of China was in relation to the use of the term
“modification of a decision” in Article 10, paragraphs 1
and 2. She stated that based on her understanding, Arti-
cle 10, paragraph 3, clarified that this application shall be
determined under the law of a requested State. She was
therefore of the opinion that if in a given Contracting State,
the concept of “modification” is unknown under national
law and cannot be made, the Convention would not oblige
such Contracting State to change its law. She stated that in
view of Article 15, the result in such a State could then be a
new decision which would take into account the change in
circumstances on either the creditor’s or the debtor’s side.
She opined that the expression “modification of a decision”
should therefore not do any harm as paragraph 3 clarified
that this does not mean that the law of the Contracting State
had to recognise the concept of modification of a decision.
She expressed the hope that her explanation had addressed
the concerns of the delegation of China.

24. Ms Kulikova (Russian Federation) directed her com-
ments to the definition of the concept of “modification of a
decision” given by the delegation of the European Commu-
nity. She stated that if the interpretation of Article 10 were
consistent with the explanation given by the delegation of
the European Community, this could pose a problem for the
Russian Federation. She stated that this difficulty would
arise because her delegation’s interpretation of paragraph 3
was that there would be no applications of this nature in a
Contracting State if such a State national law does not pro-
vide for modification of a decision. She recalled that at the
time this Article was being drafted, and during the course
of discussions at the meetings of the Special Commission,
her delegation had stressed that the law of the Russian Fed-
eration prohibited the modification of a decision of a for-
eign court and that the courts of the Russian Federation
would be unable to make a decision if there was a prior
decision of a foreign court on the same matter. She empha-
sised that her delegation’s interpretation of paragraph 3 and
paragraph 290 of the Explanatory Report was subject to
jurisdictional rules, some of these applications (such as an
application to modify a decision) should not be mandatory
if they contradict the jurisdictional rules of a State. She
stated that if her delegation’s interpretation of Article 10,
paragraph 3, were correct, then the language of this Article
would be acceptable to the Russian Federation. She stated
however that if the interpretation of this Article were dif-
ferent from that of her delegation, this would create prob-
lems for the courts of the Russian Federation because such
courts are only permitted to establish a new decision under
Russian national law.

25. The Chair responded to the query of the delegation of
the Russian Federation and clarified that as drafted in the
chapeau of paragraphs 1 and 2, applications for modifica-
tion of a decision shall be made available in a Contracting
State. She maintained that if modification is not possible
due to the lack of jurisdiction, this case would be covered
by paragraph 3. The Chair then gave the floor to the delega-
tion of China.

26. Mr Tian (China) thanked the Delegate of the Europe-
an Community for her clarification of the concept of “mod-
ification”. He stated that Article 10, paragraphs 1 and 2,
which provide that these “applications shall be available”
in a Contracting State, meant that such applications must be
available in such States either in the jurisdictional rules or
in the substantive rules. He also said that where a State
does not have the concept of “modification of a decision”,
such State cannot apply this concept. He therefore request-
ed interpretation as to the definition of “modification” in
States which do not know this concept. He noted that in
Article 15 a new order needed to be made, and therefore
“modification of a decision” should be interpreted to in-
clude making a new decision. He stated that Article 10,
paragraph 3, provided that the applications in paragraphs 1
and 2 should be determined under the provisions of the
requested State. In his opinion, this provision could be giv-
en various interpretations because when reference is made
to the method of determination under the law, this neces-
sarily would involve how applications should be put in
place and such applications were governed by law. He also
clarified that this had nothing to do with whether the law
allows the existence of this legal concept. He therefore
insisted that this issue be made clear in the Explanatory
Report, or as an alternative, the delegation of China would
prepare a proposal to the effect that this be made clear in
the text of the Convention.

27. The Chair stated that her impression was that there
would be no problem in making this clear in the Explana-
tory Report. She referred the delegates to Article 15 in
which the concept of modifying a decision had already
been used to include making a new decision. She therefore
opined that if China’s internal law only allowed for the
making of a new decision, this would not pose a problem
and she did not envisage that it would be difficult to accept
the position of the delegation of China in this context. She
added that this could be made clear in the Explanatory Re-
port with regard to Article 10, paragraph 2. She expressed
the hope that this sufficiently answered that delegation’s
query. She gave the floor to the delegation of Japan.

28. Mr Hayakawa (Japan) stated that the delegation of
Japan might have some problems with the application for
recognition because the law of Japan did not provide for
such applications for debtors. He therefore stated that this
would pose a problem for Japan if the extension of availa-
ble applications to debtors under Article 10 required that
applications of this nature should be available under Japa-
nese national law. He queried whether Japan could avoid
this point by applying its own interpretation of paragraph 3.
He requested clarification on this point.

29. The Chair stated that she did not understand the ques-
tion from the delegation of Japan. She asked whether that
delegation sought clarification on Article 10, paragraph 3.

30. Mr Hayakawa (Japan) confirmed that his query re-
ferred to Article 10, paragraph 3, and specifically whether
Japan could avoid the requirement under this provision,
that is, whether the applications outlined under paragraph 2
must be made available by a Contracting State irrespective
of such State’s national law, or whether such States will be
excused from complying with this provision if their nation-
al law does not provide for this application.

31. Mr Beaumont (United Kingdom) stated that the an-
swer to the query of the delegation of Japan was no. He
stressed that each Contracting State had a duty under the
Convention to make particular types of applications availa-
ble if the delegations decide that this should be so. He
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opined that Japan could not therefore decide against having
such applications under its national law. He also stated,
however, that it was not possible to have flat contradictions
between paragraph 2 and paragraph 3. He stated that if
paragraph 2 were amended to say that a debtor can seek
recognition, then Japan was allowed to provide under its
national law for a debtor to seek recognition and could
thereby control the substantive rules that would apply.

32. Mr Tian (China) stated that the concern of his delega-
tion had been pointed out by the Delegate of the United
Kingdom. He stated that in mainland China there was no
mechanism for modification of decisions. He stated that as
a result of this, how such decisions were interpreted was
important to China. He further stated that the need for this
interpretation had not been obviated by the interpretation of
paragraph 3 provided by the delegation of the European
Community, regarding whether China is obliged to provide
applications for modification of a decision or whether Chi-
na is free to do this in a different way. He noted his col-
league’s suggestion that while modification may be impos-
sible, it was still possible to make a new decision. He also
stated, however, that, based on his interpretation of the text
of Article 10, paragraphs 1 and 2, these paragraphs seemed
not to permit new decisions as such decisions do not fall
within paragraph 1, sub-paragraphs (c¢) and (d). He ex-
plained that this was because while a decision may already
exist and a mechanism of enforcement may be permitted,
the intention in the context of these sub-paragraphs was to
modify a decision, which could pose a problem. He empha-
sised that some countries do not include applications to
modify a decision in their legal systems and he was there-
fore doubtful as to whether such new legal rules should be
imposed on such countries, particularly as every country
had different ways of treating such applications. He con-
cluded that such States should not be compelled to include
this application.

33. Mr Helin (Finland) presented his interpretation of
paragraph 3 in relation to the problem expressed by the
delegation of China, that is, whether the State is obliged to
accept applications for modification of decisions in cases
where such State’s national law does not provide for modi-
fication of a decision. He referred to the portion of the Ex-
planatory Report (para. 290) which explained that when
paragraph 3 states that applications “shall be determined
under the law of the requested State”, the “law” referred to
in that context would also include conflict of law rules. In
his opinion, the effect of this was that if the applicable law
referred to “modification”, then it should be permitted. He
explained that if the applicable law in question were, for
instance, Chinese law, and such law did not provide for
modification, China would not be obliged to make such an
application available. He explained that the requirement to
“modify” would be entirely dependent on the applicable
law. As a further example, he stated that if China were to
accept the draft Protocol which makes provisions for the
applicable law, the national law of China would still be
applied to determine what constitutes the applicable law.

34. The Chair queried if there were any more comments
on this issue and gave the floor to the delegation of China.

35. Mr Tian (China) responded to the interpretation of
Article 10, paragraph 3, given by the delegation of Finland.
He stated that the interpretation of paragraph 3 by the dele-
gation of China with regard to the “law of the requested
State” did not extend to choice of law rules. He stated that
in his opinion, as a general rule under the Convention,
where reference was made to the “law of the requested
State” it referred to the substantive law rather than the

choice of law rules. He stated that even if such an interpre-
tation were possible, the delegation of China would still
require further explanation on paragraph 3, apart from the
definition of the concept of “modification”.

36. Mr Beaumont (United Kingdom) commented that the
Chair had ruled earlier that in relation to the concerns of
the delegation of China, the Chair would treat an “estab-
lishment decision” in mainland China as a modification if
China did not have modification decisions per se under its
legal system. He stated that while the Chair’s ruling was a
rational conclusion, such conclusion could be reached in a
different way. He expressed the view that this issue might
still need to be addressed. He stated that if the problem at
hand was that while certain States were not prepared to
create an application for modification, such States were
prepared to regard such an application as an establishment
decision, then the delegates might have to find a formula to
ensure that this was a legitimate way of interpreting the
Convention. He stated that it was difficult to ascertain
whether this would be a legitimate way of interpreting Ar-
ticle 10, paragraph 3, from the text of the Convention. He
reiterated that while he was aware that the Chair’s ruling
would guide the Explanatory Report, he was of the opinion
that this was not a clear question.

He further stated that with regard to the relationship be-
tween Article 10, paragraphs 1 and 3, and paragraphs 2 and 3,
the applicable law rules set out therein will only apply in
countries that apply those applicable law rules set out in
paragraph 3. He explained that a number of countries apply
the law of the forum, which rendered the applicable law
rule irrelevant. He also stated, however, that the key point
was the idea of the Convention that had been set out in
several of the Special Commission meetings and in the Ex-
planatory Report, to the effect that while the Convention
sought to create uniform rules regarding the applications
that are available in requested States, the Convention did
not seek to create uniform rules on the content of those
issues apart from recognition and enforcement. He opined
that the Convention contained broadly uniform rules on
recognition and enforcement which explained why, in re-
sponse to the question from the delegation of Japan, there
was no room for manoeuvre in paragraph 3. He stated that
this was because if recognition of decisions were brought
under the purview of the Convention, this would leave very
little to national law. He explained that in contrast, national
law largely regulated matters related to the establishment
and modification of decisions. He further explained that the
Convention only stipulated that countries must have partic-
ular applications and did not regulate how establishment
or modification is to be carried out by such countries. He
opined that there was huge room for the application of na-
tional law in these circumstances. He advised that the dele-
gates should not concentrate too much on terminology and
added that, as a way forward, a possible solution could be
to provide that applications for modification of a decision
would also cover applications for establishment by a debt-
or. Should this suggestion be accepted, he did not envisage
that there would be any policy objection to its implementa-
tion. He expressed doubts, however, as to the sufficiency of
the current language to deal with the queries raised by the
delegation of China.

37. The Chair thanked the Delegate of the United King-
dom. She stated that her interpretation of the query of the
delegation of China was that paragraph 2 referred to “modi-
fication” of a decision allowing the debtor to have the prior
decision changed. She clarified, however, that the Conven-
tion does not determine how this is achieved. She opined
that in the event that the courts in China were able to make
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a new decision which effectively changed the previous one
(either by making a new decision, or by modification), the
provision of an explanation in the Explanatory Report
would be sufficient to address the concerns of the delega-
tion of China. She then gave the floor to the delegation of
the Russian Federation.

38. Ms Kulikova (Russian Federation) stated that in the
light of the ongoing discussions on Article 10, paragraph 3,
she was doubtful whether her delegation’s interpretation of
this paragraph 3 was accurate. She opined that the wording
“the application shall be available” meant that if an appli-
cation were referred, for instance, to the Russian Central
Authority to modify a decision, the obligation on that Cen-
tral Authority would be to transmit such an application to
court. She stated that if, however, due to national legisla-
tion, the Russian Federation court decided that it was not in
a position to change the foreign decision, or such court
decided not to establish a new decision, the Central Author-
ity would still have complied with the Convention. She
explained that regardless of the court’s refusal to enforce
such an application, the Central Authority would be
deemed to have complied with the Convention by virtue of
its transmission of such an application to the court. She
maintained that any contrary interpretation would pose
problems for Russian Federation courts with respect to
applications on modification. She opined that, in such cir-
cumstances, Russian Federation courts would be able to do
very little with foreign decisions. She explained that this
was because Russian Federation courts could either recog-
nise and enforce a decision, or refuse such recognition and
enforcement, only on the grounds expressly stated in an
international treaty. She stated that if, however, what is
required under the Convention was modification of a deci-
sion, she was doubtful whether the Russian Federation
court was capable of doing this.

39. The Chair suggested that the delegates should take a
tea break and resume discussions at 4.55 p.m. She ex-
pressed the hope that the tea break would give the delegates
some light on this issue.

40. The Chair welcomed everyone back. She stated that
having given further thought particularly to the concern of
the delegation of China regarding the making of a new de-
cision and not modifying a decision, she would propose
that this be made clear in the Explanatory Report to the
effect that if the internal law of a State allows courts to
only make a new decision, and not modification decisions,
such State would be in compliance with its obligation to
provide for modification decisions under the Convention.
She queried whether such clarification in the Explanatory
Report would be sufficient for the delegation of China. She
gave the floor to the delegation of China.

41. Mr Tian (China) expressed his delegation’s support
for the Chair’s proposal.

42. The Chair queried whether there were any more
comments on Article 10. She then gave the floor to the
delegation of Switzerland.

43. Mr Markus (Switzerland) expressed the support of
his delegation for the proposal of the delegation of Austral-
ia to insert Article 19, paragraph (a), into Article 10, para-
graph 1, sub-paragraph (d). He stated that his delegation
felt that it was only logical to have reference in this Article
to the “general public order” clause in such cases. He ex-
plained that this is because reference had already been
made to specific aspects of public order in Article 19, para-
graphs (b) and (e), on notification to the debtor. He asked

why there was no provision under this Convention for a
reference to public order in general.

44. The Chair queried if there were any reactions to the
statements of the Delegate of Switzerland. She gave the
floor to the delegation of Japan.

45. Mr Hayakawa (Japan) reiterated that his delegation
would have problems with extending applications for rec-
ognition to a debtor.

46. The Chair gave the floor to the delegation of Mexico.

47. Mme Mansilla y Mejia (Mexique) apporte son appui
aux délégations de 1’ Australie et de la Suisse.

48. Ms Lenzing (European Community — Commission)
stated that she was uncertain whether her interpretation of
the proposal by the delegation of Australia with regard to
reference to public order was correct. She stated that in her
view, the addition proposed by the delegation of Australia
did not seem appropriate at any point in Article 10. Thus,
she strongly urged the delegation of Switzerland not to
tamper with the text of Article 10, particularly in view of
the fact that this provision did not have square brackets.

49. Mme van Iterson (Pays-Bas) se demande si une par-
tie des problémes de 1’ Australie n’est pas couverte par 1’ar-
ticle 16, paragraphe 2, qui stipule que « [s]i la décision ne
concerne pas seulement I’obligation alimentaire, 1’effet de
ce chapitre reste limité a cette derniére ». Ainsi, elle con-
clut que si le mariage sous-jacent n’est pas reconnu, seule
I’obligation alimentaire serait acceptée.

50. Ms Cameron (Australia) responded to the question
posed by the delegation of the European Community by
directing the delegates to the proposal of the delegation of
Australia in Preliminary Document No 36, to the effect that
a reference to a public policy ground be added to sub-
paragraph (d) of Article 10, paragraph 1. She pointed out
that sub-paragraph (d) included reference to some of the
other grounds for refusal of a decision. She stated that her
delegation’s proposal was that the “public policy” ground be
added solely as an additional ground on the basis that her
delegation could perceive circumstances in which the basis
for refusal would be public policy, and an application for
establishment to which paragraph 1, sub-paragraph (d), was
concerned could still be brought in those circumstances.
She then provided a response to the question posed by the
Delegate of the Netherlands. She disagreed with the state-
ment made by the delegation of the Netherlands. She ex-
plained that the example which the delegation of Australia
had provided was a situation where the maintenance obliga-
tion and the recognition of such maintenance obligation
would be contrary to public policy. She clarified that this was
not a case of recognising the underlying marriage but rather
it related to recognition of the maintenance obligation. She
expressed the hope that her clarification was helpful.

51. Ms Lenzing (European Community — Commission)
stated that the explanation given by the delegation of Aus-
tralia had shed more light on the issue and given her dele-
gation a better understanding of the proposal on public
policy. She added that in the light of this, her delegation’s
earlier position on this proposal might not have done justice
to Switzerland if that delegation’s idea was consistent with
that presented by the delegation of Australia. She queried
both the delegation of Australia and the delegation of Swit-
zerland on whether, in practice, there were any cases where
the recognition and enforcement of a decision in a request-
ed State had actually been refused on grounds of public
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policy under Article 19, paragraph (a), and nevertheless,
there was the least chance of success for an application for
establishment in such circumstances. She queried whether
the delegation of Australia had any concrete examples
which would illustrate the practical need to cover these
types of situations.

52. The Deputy Secretary General addressed his com-
ments to the first example cited by the delegation of Aus-
tralia in Preliminary Document No 36 on the marriage of
same-sex couples. He opined that Australia could deal with
this by not extending the scope of its application of the
Convention to such relationships. He stated that the ques-
tion of “public policy” would only arise if Australia decid-
ed to extend the scope toward such couples. He further
stated that if Australia did not extend the scope, the ques-
tion of recognition of a decision and enforcement in this
circumstance would not arise. He explained that in this
situation the existing Article 10, paragraph 1, sub-para-
graph (d), would apply, making it possible to proceed to the
establishment of a decision.

53. Ms Cameron (Australia) explained to the delegation
of the European Community that the Deputy Secretary
General in his comments had made reference to two exam-
ples provided in the written comments of the delegation of
Australia where her delegation perceived that this proposal
would be applicable. She again referred the delegates to
Preliminary Document No 36. She explained that the rea-
son for her delegation’s example of a situation of same-sex
marriage was that at a federal level in Australia, the recog-
nition of a same-sex marriage was prohibited in any cir-
cumstances. She stated that she had not considered the
solution suggested by the Deputy Secretary General. How-
ever, she had conceived that an extension of the scope on
the basis of marriage would include situations where such a
marriage was between same-sex persons. Therefore, a dec-
laration to extend the scope of the Convention to spousal
maintenance obligations would need to be quite particular
in order to exclude such marriages. She stated that she had
not ruled out the possibility that this problem could be re-
solved by adopting the solution offered by the Deputy Sec-
retary General. She cited another example provided by her
delegation relating to ex-nuptial children. She also ex-
plained, however, that she would not go into lengthy dis-
cussions on this issue as her delegation’s proposal did not
contain a detailed presentation on this issue. She reiterated
her earlier statement made in the course of the discussions
that though her delegation believed that there was some
benefit to this issue, this ground was not indispensable.

54. Mr Beaumont (United Kingdom) stated that his dele-
gation had read the proposal submitted by the delegation of
Australia. He stated that while his delegation could see the
theoretical advantages of this proposal, his delegation also
recognised that in a vast majority of cases, it was counter-
intuitive to establish a case after refusing to recognise and
enforce it on the grounds of public policy. He stated that
his delegation considered that it would be a “difficult sell”
to say that this is something that the Convention should
deal with because there was a great likelihood that such
applications would be completely rejected. He further stat-
ed that in his delegation’s opinion, on a cost-benefit analy-
sis, lots of spurious applications are not worth having in
comparison to almost one in a million applications that may
succeed. He stated that his delegation therefore urged Aus-
tralia to continue to show flexibility and not to press the
point.

55. The Chair queried whether there were any more
comments on Article 10. She observed that there was si-

lence and therefore concluded that on the question raised
by the Drafting Committee, there was considerable support
to include recognition applications for debtors in Article 10,
although there was no agreement on this point. However,
she requested that the Drafting Committee draft an addition
to Article 10 on applications for debtors, but ensure that
such addition remained in square brackets. She also ruled
on the solution put forward by the delegation of China,
which she observed was either supported or not objected to,
that a clarification should be inserted in the Explanatory
Report to the effect that the word “modification” should
also include the concept of “making a new decision” if the
internal law of a Contracting State permits only this con-
cept instead of “modification”. She gave the floor to the
delegation of Canada.

56. Ms Ménard (Canada) expressed her delegation’s wish
to have private agreements and authentic instruments added
to Article 10. She stated that her delegation would appreci-
ate it if this addition is kept in brackets in the Convention.

57. The Chair queried if there were any reactions to the
comments made by the Delegate of Canada. After observ-
ing that there was silence, the Chair stated that her interpre-
tation of authentic instruments and private agreements un-
der Article 26, paragraph 1, was that such instruments were
entitled to recognition and enforcement as a decision, pro-
vided they were enforceable as a decision in the State of
origin. She further stated that in her view the current draft
of Article 10, paragraph 1, sub-paragraph (a), would also
include the recognition and enforcement of authentic in-
struments and private agreements. She then gave the floor
to the delegation of the European Community.

58. Mr Hat’apka (European Community — Commission)
concurred with the Chair and added that Article 16, para-
graph 4, also clarified that authentic instruments were also
included in the scope of the Chapter, in his opinion, there-
fore, that interpretation had always been clear. He stated,
however, that in the context of an application, it was possi-
ble to apply for recognition and enforcement of such an
instrument. He concluded that in the light of this, the dele-
gation of the European Community did not think it neces-
sary to mention this again in Article 10.

59. Mr McClean (Commonwealth Secretariat) expressed
his doubts as to whether what had been discussed by the
previous delegations was correct. He opined that Articles 10
and 26, which both make reference to authentic instru-
ments, were under Chapter V on recognition and enforce-
ment and not under Chapter III on applications. He opined
that it was a different question whether the Central Authori-
ty system in Chapter III should extend to authentic instru-
ments. He stated that he had no view on the substance but
maintained that Articles 10 and 26 did not have the effect
presented by the previous speakers on this issue.

60. The Chair queried if there were any reactions to the
statement by the Representative of the Commonwealth
Secretariat. After noting that there was silence, she re-
sponded to the Representative’s statement. She opined that
the policy decision in the context of Articles 10 and 26 is
that an applicant may also apply through the Central Au-
thorities for the recognition and enforcement of authentic
instruments and private agreements. She stated that the pol-
icy decision was already in existence and the issue would
simply be a drafting matter. She gave the floor to the dele-
gation of Israel.

61. Mr Segal (Israel) stated that he had read Article 26,
paragraph 6, and as pointed out by the Chair, reference to
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Article 26, paragraph 6, on applications for recognition and
enforcement seemed to coincide with Article 10 with re-
gard to the policy decision mentioned by the Chair.

62. Mr Tian (China) stated that the delegates had not
reached a consensus on authentic instruments and private
agreements. He also stated, however, that the delegation of
China could agree with a condition that China cannot make
a declaration under Article 58. He concluded that if this
was acceptable to the majority of delegations, the delega-
tion of China would agree to the inclusion of authentic
instruments and private agreements under Article 10 but it
should be made subject to Article 58.

63. The Chair clarified that the position adopted by dele-
gates with respect to authentic instruments and private
agreements was that the choice of the opt-in or opt-out sys-
tems would not be mandatory for all Contracting States and
that such applications will be available only with regard to
the States that had opted in and did not opt out of the sys-
tem. The Chair gave the floor to the delegation of Austria.

64. Mr Schiitz (Austria) opined that it would be sufficient
for the Explanatory Report to provide clarification that the
decisions covered by Article 10 extend to authentic instru-
ments and possibly, private agreements. He also wanted the
Explanatory Report to clarify the opt-in or opt-out system
also applied under Article 26 with regard to the options of
opt-in or opt-out systems between the two States con-
cerned. He opined that it might be too cumbersome to men-
tion authentic instruments in Article 10.

65. The Chair stated that she felt that the issue raised by
the delegation of Austria was a drafting matter which could
be resolved under the Convention by making a provision
for applications for recognition and enforcement of private
agreements and authentic instruments through Central Au-
thorities. She also stated, however, that the delegates had
not yet reached a decision with regard to whether a Con-
tracting State would be able to accept this instrument by an
opt-in or not accept it by an opt-out. The Chair decided to
address this question to the Drafting Committee by giving
the Committee the mandate to make these possibilities clear
in the text of the Convention. She stated that if her sugges-
tion were acceptable to the delegates, she would suggest
that the delegates proceed to discuss Article 15 on the limit
on proceedings. She called upon the co-Rapporteur to give
the delegates a brief introduction to Article 15.

Article 15

66. Mrs Borras (co-Rapporteur) stated that in view of the
fact that it was 5.30 p.m., her introduction had to be espe-
cially brief. She stated that the aim of Article 15 was to
prevent the misuse of jurisdiction. She explained that such
a rule was especially needed in the absence of direct rules
on jurisdiction in the Convention. She further stated that
the rule had to be read jointly with Article 17 because it
was necessary to have decisions capable of being recog-
nised under Article 17. She explained that the provisions in
Article 15 included a general rule in paragraph 1 and the
exceptions to the general rule in paragraph 2. She stated
that the general rule was that once a decision had been giv-
en in the country of the habitual residence of the creditor,
the debtor had no possibility of bringing proceedings for a
new or modified decision in another Contracting State as
long as the creditor maintains habitual residence in that
State. She stated that the provision could be seen as a cer-
tain trend towards perpetuatio jurisdictionis which consti-
tutes a benefit for the creditor. She stated that she had not
provided an explanation in respect of the exception in para-

graph 2 as she believed that the drafting of these four ex-
ceptions contained in Article 15 are rather clear. She ob-
served that there was a mistake in paragraph 455 of the
Explanatory Report as it appeared that a word was omitted,
which therefore rendered the paragraph ambiguous. She
stated that the text of paragraph (a) provided that the agree-
ment would be an exception except in disputes relating to
maintenance obligations in respect of children. She stated
that paragraph 455 of the Explanatory Report says exactly
the contrary, which is a mistake.

67. The Chair pointed out that there were no square
brackets in the text of Article 15 of the Convention. She
also recalled that the Drafting Committee had reminded the
delegates that this Article also applied to direct applica-
tions. She declared the floor open to discuss Article 15. She
then gave the floor to the delegation of Australia to present
their proposal on Article 15.

68. Ms Cameron (Australia) stated that she had taken the
floor to present the proposal of her delegation on Article 15,
as contained in Working Document No 22. She reminded
the delegates that, as she had stated during a session in the
previous week, her delegation’s view was that there was an
important relationship between Articles 15 and 14. She stat-
ed that while her delegation acknowledged that Article 15
was not within square brackets, and further that her delega-
tion had initially strongly supported this Article, that sup-
port was given in the context of a mistaken understanding
of other provisions in the Convention covering the provi-
sion of free legal assistance to debtors. She reminded the
delegates that her delegation’s view on Article 14 was that
free legal assistance should be provided to debtors to bring
modification applications in child support cases. She stated
that the position of the delegation of Australia was tied
directly to Article 15, which would, in the Australian con-
text, severely limit the right of a debtor to bring modifica-
tion proceedings in his own jurisdiction. She stated that if a
debtor were not guaranteed free legal assistance under Ar-
ticle 14, such debtor would have to rely on Article 14 ter
which would make the provision of free legal assistance
subject to a means or merit test. She also stated, however,
that the real position was much worse because there was no
overriding obligation to make a system of free legal assis-
tance available. She stated that this obligation was subject
to a means and merit test in States in which it is available
but she was aware of the fact that some States that will join
the Convention will have no general system of free legal
assistance or legal aid. She further explained that in the
situations which she had highlighted the debtor may not be
able to obtain free legal assistance no matter how impecu-
nious or in need he may be. She stated that her delegation
found this position unacceptable. She explained that this
was the rationale behind her delegation’s proposal in Work-
ing Document No 22 that Article 15 be subject to a further
exception to guarantee free legal assistance to a debtor in
such a situation.

Ms Cameron made two comments about the drafting of the
proposal of her delegation in Working Document No 22.
She drew the attention of the delegates to the fact that her
delegation’s proposal had tied this proposed exception to
the obligation under the Convention to provide effective
access to procedures. She explained that the effect of this is
that in the vast majority of cases where effective access to
procedures is provided, the exceptions will not apply. She
explained that her delegation intended that this exception
will be available only in the most exceptional circumstanc-
es. Secondly, she drew the attention of the delegates to the
second aspect of her delegation’s proposal to the effect that
this section had been drafted to apply only where the debtor
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had been unable to apply to obtain effective access to pro-
cedures, or where the debtor was obliged to attempt to gain
effective access to procedures in the State of origin. She
further stated that her delegation’s proposal also covered
situations where the debtor had applied to the competent
authority for establishment of a decision in another State,
explaining his inability to obtain effective access to proce-
dures. She stated that the delegation of Australia had heard
from the delegations of a number of States who were con-
cerned about political implications of other provisions in
the Convention. She emphasised that this situation was a
real political issue in Australia because debtors and non-
custodial parents were a potent and organised political
force in Australia, and the concerns of this sector could
easily prevent Australia from becoming a Party to this Con-
vention. She stressed that the delicate position which Aus-
tralia would find itself in would be further exacerbated in
the light of the compromise on free legal assistance to
debtors. Ms Cameron therefore urged the delegates to care-
fully consider her delegation’s proposal.

69. The Chair queried if there were any reactions to the
comments made by the Delegate of Australia. She then gave
the floor to the delegation of the European Community.

70. Ms Lenzing (European Community — Commission)
stated that her delegation had not been able to co-ordinate
on the proposal of the delegation of Australia so her dele-
gation would require more time to consider this further. She
also stated, however, that her delegation understood the
policy considerations behind the proposal made by the del-
egation of Australia. She stated that her delegation would
find it difficult to accept the proposal as presently drafted
because of the reference to effective access to procedures.
She explained that Article 14 actually obliged Contracting
States in all situations to grant effective access to proce-
dures to both creditors and debtors. She stated that if an
exception is formulated to apply to a debtor who had been
unable to obtain effective access to procedures, it would
either mean that there was no situation in which this could
apply because the Convention already provided for this, or
it could mean that the State of origin had violated its obli-
gations under the Convention. She opined that using the
generic term “effective access to procedures” in Article 14
would not work and another formula will need to be found.
She further stated that it may be possible to come up with a
draft of such an exception which would not refer to a term
already used in Article 14 and which would deal with the
obligations of every Party to the Convention. She also stat-
ed, however, that her delegation saw the obvious link be-
tween Articles 14 and 15 on the question of debtors and
that the delegation of Australia had made this clear in the
course of their discussion of Article 14. She made it clear
that while her delegation was not prepared to give debtors
free legal assistance under Article 14, her delegation was
certainly open to consider whether any compromise could be
reached on this issue in the context of Article 15. Ms Len-
zing opined that a way of resolving the concerns of the del-
egation of Australia could be by an amendment of Article 15.

71. Ms Morrow (Canada) expressed her delegation’s
support both for the proposal of the delegation of Australia
in Working Document No 22 and for the principle behind
this proposal. She welcomed any suggestion regarding a
possible redraft of this proposal.

72. Ms Nind (New Zealand) echoed the comments of the
delegation of the European Community. She expressed her
delegation’s understanding and support of the sentiment
behind the working document proposed by the delegation
of Australia. She further stated that the delegation of New

Zealand would be interested in exploring some drafting
changes which might help make that proposal work better.

73. Mr Tian (China) stated that his delegation was still
considering the proposal made by the delegation of Austral-
ia but the doubts expressed by the delegation of the Euro-
pean Community suggested that it would appear that only a
very rich debtor would be able to make an application in
another State, thereby reducing the protection of the credi-
tor under this Article.

74. M. Heger (Allemagne) se demande si la proposition
de la délégation de I’Australie est vraiment nécessaire
si ’on considére I’article 15, paragraphe 2, alinéa (c). 1l
ajoute qu’il a peut-étre mal compris I’idée de la délégation
de I’ Australie, mais que pour le moment il ne croit pas qu’il
soit nécessaire d’ajouter quelque chose a I’article 15.

75. Ms Kasanova (Slovakia) stated that her delegation
concurred with the statements of the previous speaker and
that Slovakia would require more time to understand the
proposal made by the delegation of Australia. She stated
that as result she would not be opposing the proposal. She
queried, however, whether the obvious objection or obvious
target of Article 15 was not to avoid conflicting judgments
and whether the proposal made by the delegation of Aus-
tralia would not prevent the achievement of this objective.

76. The Chair said that more time should be given to
consideration of the proposal made by the delegation of
Australia as the proposal had only been distributed during
that meeting. She stated however that she would take ac-
count of the comments already made in subsequent discus-
sions on this issue. She queried whether there were any
more comments on Article 15. She observed that there was
silence and so stated that if there were no further com-
ments, deliberations on Article 15 would be concluded.

77. The Chair rearranged the order of the items on the
agenda to aid smooth and effective discussions. She di-
rected the delegates to deliberate on the subject of forms
before discussing Article 11 on application contents. She
stated that it was logical for the delegates to take a decision
on whether to have mandatory forms or just recommended
forms, which would then determine how to draft Article 11
on application contents. She noted that the delegates were
aware of the existence of the Forms Working Group. She
drew the attention of the delegates to the Report of this
group contained in Preliminary Document No 32. She noted
that the number of the Preliminary Document she had an-
nounced might be incorrect and then requested Mr Lortie
(First Secretary) to refer the delegates to the appropriate
number of this document.

Formulaires obligatoires ou non obligatoires / Mandatory
or non-mandatory forms

78. Mr Lortie (First Secretary) apologised and clarified
that the Report of the Forms Working Group could be
found in Preliminary Document No 31-A. He informed the
delegates that annexed to this Preliminary Document was
an acknowledgement form that the Working Group pro-
posed to be mandatory. He further stated that the balance of
the forms for all the applications under Article 10 could be
found in Preliminary Document No 31-B. He notified the
delegates that the transmittal form was set as an Annex to
the revised preliminary draft Convention, which was con-
tained in Preliminary Document No 29.

79. The Chair thanked Mr Lortie (First Secretary) for the
clarification. She stated that for an introduction to the
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subject, she would ask the co-Chair of the Forms Working
Group to give the delegates a brief presentation of the
forms developed by the Working Group, in particular with
regard to the question of whether such forms would be rec-
ommended or mandatory. She gave the floor to the co-
Chair of the Forms Working Group.

80. The co-Chair of the Forms Working Group stated
that while she would prefer to give a brief but general pres-
entation of the work of the Working Group, she would be
happy to give that brief introduction later if the discussions
would continue the following day. She therefore proposed
to focus on the question of recommended or mandatory
forms, subject to the Chair’s consent.

81. The Chair directed the co-Chair of the Forms Work-
ing Group to focus on the issue of mandatory or recom-
mended forms.

82. The co-Chair of the Forms Working Group drew
the attention of the delegates to the recommendations of the
Working Group with respect to mandatory or recommended
forms in the Report of the Forms Working Group, at para-
graphs 28 to 33 of Preliminary Document No 31-A. She
presented two forms which are recommended by the Forms
Working Group to be mandatory. She said that the first
form which had been introduced by Mr Lortie (First Secre-
tary), was the transmittal form annexed to Preliminary
Document No 29, while the second form was the acknowl-
edgement form, set out in part B of the Report of the Forms
Working Group and referred to in Article 12, paragraph 3.
She further stated that the balance of the forms which were
developed by the Forms Working Group were not proposed
to be mandatory but recommended. She said the first of the
recommended forms was the abstract of a decision and that
the Special Commission had engaged in discussions about
this form. She explained that the remainder of the forms
pertained to applications under the Convention and the
documents which generally needed to be supplied with such
applications. The recommendation of the Working Group
with respect to such forms was that these forms would be
recommended and standardised, but that the use of such
forms should not be mandatory.

83. The Chair then gave the floor to Mr Lortie (First
Secretary) to make an announcement.

84. Mr Lortie (First Secretary) observed that during the
course of the presentation of the co-Chair of the Forms
Working Group, a number of delegates were looking for the
forms being referred to in the presentation. He informed
delegates that the documents were not in their binder as
these documents had been made available on the website of
the Hague Conference since July. He stated that he would
ensure that copies of these forms were available to the del-
egates the following morning or in the alternative, dele-
gates could stop by the information desk later that evening
to obtain copies of these forms. With regard to the dele-
gates from Spanish-speaking countries, he stated that the
forms were reviewed earlier that day and would be made
available to these delegates the following morning.

85. The Chair queried whether there were any comments
on the proposals of the Forms Working Group: that is,
whether it was possible to reach an agreement to either
make the acknowledgement form mandatory or recom-
mended. She gave the floor to the delegation of the United
States of America.

86. Ms Bean (United States of America) commended the
work of the Forms Working Group. She stated that it was

clear from the review of the forms that the Forms Working
Group had made an attempt to accommodate the forms of
the civil and common law States as well as of judicial and
administrative systems. She pointed out that in the United
States of America, standardised forms have been found to
be particularly useful in internal and cross-border proceed-
ings. She stated that each of the 50 states of the United
States of America used one set of forms in their inter-state
child support cases. She further noted that the United States
of America also had a standard transmittal and acknowl-
edgement form as well as petitioner and testimony forms.
She said that these forms helped caseworkers assess cases
much more efficiently by guiding the caseworkers as to the
information that must be provided. In addition, she stated
that the forms also helped to ensure that the applications
are complete so the corresponding state obtains all the in-
formation it needs. She stated that the forms also helped the
judges and administrative decision-makers because once
caseworkers were familiar with the forms they knew where
to obtain the information sought about the parties and, be-
cause the forms are based on the United States inter-state
legislations, the courts can rest assured that all the infor-
mation is contained in that set of forms. She stated that her
delegation believed that the forms developed by the Forms
Working Group would have similar beneficial impact. She
stated that model forms were especially useful in an inter-
national context because, despite the language differences,
people know where to look for the form to get the infor-
mation needed. She expressed her delegation’s support for
the recommendation of the Forms Working Group and add-
ed that in general the forms should be made optional, with
the exception of the “acknowledgement” and “transmittal”
forms which should be mandatory. She stated that her dele-
gation’s support for mandatory transmittal and acknowl-
edgement forms was based on the belief that these two
forms work hand in hand.

87. Ms Lenzing (European Community — Commission)
expressed her delegation’s support for the proposal of the
Forms Working Group that the transmittal and receipt
forms should be mandatory. As to the other forms, she stat-
ed that her delegation believed that such forms should not
be mandatory with reference to Option 1 in Article 11. She
queried whether the Chair would prefer to deal with the
recommendation of the other forms now, or delay this to a
later stage.

88. The Chair indicated her wish to restrict the discus-
sion to the decision with regard to whether the acknowl-
edgement form should be mandatory as well. She gave the
floor to the delegation of Switzerland.

89. Mr Markus (Switzerland) stated that his delegation
could not give a precise opinion at this stage as it seemed
that the delegates had yet to receive the forms for reflec-
tion. He said that his delegation would wait until they could
review the transmittal and acknowledgement forms. He also
stated, however, that in principle the delegation of Switzer-
land had nothing against the two forms being mandatory.
He stated that his delegation’s query which would be ad-
dressed to the Forms Working Group could reasonably be
answered after all the delegates had received these forms.
He added that, in his opinion, the acknowledgement form
was merely to acknowledge the receipt of applications. He
queried why this form was so long and complicated. He
stated that the reason he had raised this issue might be be-
cause of his delegation’s wish to save his country’s Central
Authority from too much workload.

90. The Chair queried whether there were any more com-
ments on these forms or whether there was a firm decision
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to accept the acknowledgement form as mandatory. She
gave the floor to the delegation of Chile.

91. Mme Gonzailez Cofré (Chili) est favorable a 1’idée de
rendre obligatoire le formulaire de transmission de la de-
mande et le formulaire accusant réception de la demande.

92. Mr Segal (Israel) stated that in his delegation’s opin-
ion the forms were the most effective way of making the
Convention universal. He added that these forms should be
made mandatory in order to ensure the universality of the
Convention.

93. Mme Mansilla Y Mejia (Mexique) appuie 1’idée du
caractere obligatoire du formulaire de transmission de de-
mande et du formulaire d’accusé de réception. Elle ajoute
que cela contribuera a la rapidité des procédures.

94. Ms Ménard (Canada) expressed the support of the
delegation of Canada for the work of the Forms Working
Group. She stated that her delegation’s preference was for
the transmittal and acknowledgement forms to be mandato-
ry and for the other forms to be recommended.

95. The Chair stated that she would not close the discus-
sions on the issue at that meeting to give the delegates an
opportunity to obtain the documents referred to. She then
gave the delegations pointers to the sequence for the delib-
erations scheduled for the following morning. She stated
that at that time discussions would commence on the issue
of the mandatory or recommended forms and then proceed
to Article 11. She stated that after dealing with these issues,
the meeting would proceed to deal with the other questions
related to forms, such as their amendment. She stated that
subsequently, they would proceed to deliberate on Arti-
cle 12. She stated that once all these issues have been dealt
with, the Commission’s deliberations would follow the se-
quence outlined in the agenda. The Chair stated that she
would close the discussion after allowing the announce-
ments. She then gave the floor to the Chair of the Drafting
Committee.

96. The Chair of the Drafting Committee advised mem-
bers of the Drafting Committee that their meeting sched-
uled for that evening had been cancelled. She stated that
after the following day’s session, the members of the Com-
mittee should make themselves available for a meeting, if
necessary at 8.00 p.m.

97. Ms Ménard (Canada) invited the members of the
Working Group on effective access to procedures to a
meeting at the Permanent Bureau that night. She informed
members that dinner would be provided.

98. M. Pereira Guerra (Communauté européenne — Pré-
sidence) indique qu’il y aura une réunion de coordination a
8 h 15 le lendemain.

99. The Chair then gave the delegation of Brazil the
floor.

100. Mr Tuma Junior (Brazil) invited the delegations of
Latin American States to meet at 9.00 a.m. the following
day.

101. The Chair thanked everyone and stated that Tues-
day’s meeting would start at 9.30 a.m.

The meeting was closed at 6.06 p.m.

Procés-verbal No 9

Minutes No 9

Séance du mardi 13 novembre 2007 (matin)

Meeting of Tuesday 13 November 2007 (morning)

La séance est ouverte a 9 h 50 sous la présidence de
Mme Kurucz (Hongrie), Mmes Degeling (Bureau Perma-
nent) et Borras (Espagne) étant co-Rapporteurs.

Article 12(3) — Formulaire d’accusé de réception / Ac-
knowledgement Form

1.  The Chair welcomed the delegates and reminded them
that deliberations had not been completed at the end of
Monday 12 November 2007 in relation to the “acknowl-
edgement form” under Article 12, paragraph 3, being made
mandatory in the same way as the “transmittal form” under
Article 12, paragraph 2. She noted that some delegates had
required some extra time to consider whether the acknowl-
edgement form should be made a mandatory form and she
gave the floor to those countries who had not yet expressed
their views in relation to that issue. She asked the dele-
gations if it was agreed that the acknowledgement form
should be mandatory and opened the floor.

2. Mr Segal (Israel) stated that on Monday 12 November
2007 he had suggested the possibility that all forms become
mandatory. He noted that he had not participated in the
Forms Working Group and so he suggested that the co-
Chair of the Forms Working Group present all of what had
been produced. In the alternative, he stated that he would
be happy to discuss his suggestion.

3. The Chair thanked the Delegate of Israel and noted
that if there were no further comments, there had been gen-
eral support to make the acknowledgement form manda-
tory.

4.  Mr Segal (Israel) noted that perhaps he had not been
clear. He reiterated that he thought that the plenary should
discuss whether a clause could be included that would
make all of the forms put forward by the Forms Working
Group mandatory. He noted that the question to be consid-
ered was whether it was better to make all forms to be used
under the Convention mandatory, yet flexible to change,
rather than making two forms mandatory whilst all others
would only be recommended. He noted that this considera-
tion was important as it would be difficult to discuss this
issue in a diplomatic setting after the Convention was
adopted. He suggested that having all forms made mandato-
ry also made the Convention more practical. He empha-
sised the need to ensure that the Convention would be prac-
tical and universal and the mandatory use of forms would
form a large component of that practicality.

5. The Chair thanked the delegate of Israel for his com-
ments and noted that there had previously been long discus-
sions in relation to the question of mandatory forms and it
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had appeared that only the transmittal form and acknowl-
edgement form could be agreed upon to be made mandato-
ry. She emphasised that there had been no support to make
all forms mandatory for all of the different types of applica-
tions. She reiterated that the floor was open but noted that
if there were no further interventions with respect to this
issue, there was general support for also making the ac-
knowledgement form mandatory. She therefore requested
that the Drafting Committee remove the square brackets
that appeared in Article 12, paragraph 3, and add to the
paragraph so it was clear that there was a mandatory ac-
knowledgement form to be used.

The Chair stated that she had heard no support for making
any of the other forms mandatory so she stated that Op-
tion 1 of Article 11, which related to the content of applica-
tions, would be discussed next.

Article 11 — Option 1 (Contenu de la demande / Applica-
tion contents)

6. The Chair pointed out that in Option 1 there was one
set of square brackets surrounding sub-paragraph (h). She
noted that the Forms Working Group had suggested this
text be inserted in order to include “the name and contact
details of the person or unit from the Central Authority of
the requesting State responsible for processing the applica-
tion” on applications under Article 10. The Chair opened
the floor with respect to discussion of Article 11, Option 1.

7. Mme Mansilla y Mejia (Mexique) indique que la
délégation du Mexique est favorable a la suppression des
crochets a I’article 11, paragraphe 1, alinéa (h).

8. Ms Cameron (Australia) thanked the Chair and stated
that the Australian delegation supported the removal of the
square brackets in Article 11, paragraph 1, sub-paragraph (h),
and the retention of the text. Ms Cameron also put forward
a proposal that an addition be made to Article 11, para-
graph 1, sub-paragraph (e), in relation to the grounds upon
which an application was based. She noted that there were
many different types of applications under the Convention,
the main type being an application for recognition and en-
forcement, and that such an application might refer to the
bases for recognition and enforcement under Article 17,
i.e., the grounds upon which a decision was entitled to be
recognised and enforced under the Convention. She noted,
however, that for an application to modify a decision, the
grounds for such an application could be that an applicant’s
financial circumstances had changed. She explained that in
this context, the Explanatory Report to the revised prelimi-
nary draft Convention created some confusion because it
referred to the term “grounds”, with respect to the latter
application, as being the grounds of the maintenance obli-
gation in question: parentage, for example (see para. 312 of
the Explanatory Report).

Ms Cameron explained that the delegation of Australia had
therefore made a proposal that Article 11, paragraph 1,
would include separate requirements for the legal basis of a
maintenance obligation and the grounds upon which an
application was based. She noted that her proposal was
discussed in full in Preliminary Document No 36.

9. Mr Schiitz (Austria) thanked the Chair and stated that
his delegation was not convinced that Article 11, paragraph 1,
sub-paragraph (h), was needed since an application was
made by a creditor, not a person or unit from the Central
Authority of the requesting State who was only responsible
for processing the application. He also noted that the in-
formation would be provided to the requested State on the

transmittal form, and so he did not consider it necessary to
also include it on a further form. He noted that this was a
duplication of information and that, in any event, some-
times this information could be subject to change, especial-
ly if reference was made to an individual purporting to be
dealing with the application in the Central Authority of the
requesting State. Mr Schiitz suggested that sub-paragraph (h)
should therefore be deleted.

10. Mr Sello (South Africa) thanked the Chair and stated
that the delegation of South Africa supported the inclusion
within the Convention of the text in square brackets in Ar-
ticle 11, paragraph 1, sub-paragraph (h). He queried wheth-
er, in relation to the contact details of the person or unit
within the Central Authority of the requesting State being
provided, the reference number for the case in the request-
ing State could also be included.

11. The Chair noted that in relation to the question that
had been raised by the delegation of South Africa, the ref-
erence number already appeared on the transmittal form
that would be annexed to the application.

12. Ms Morrow (Canada) thanked the Chair and noted
that her intervention would focus on Article 11, paragraph 1,
sub-paragraph (b), in relation to the address of the appli-
cant. She expressed the view that even though the confiden-
tiality provisions of the Convention would confer protec-
tion upon the applicant with respect to his or her details,
such provisions could be strengthened by not requiring an
applicant to provide their personal address on documents
that would be sent to the Central Authority in the requested
State and in circumstances where the applicant chose to
make their application through the Central Authority of the
requesting State. She suggested in the alternative that the
address of the Central Authority in the requesting State
could meet the requirements of sub-paragraph (b) and be an
acceptable address to be forwarded to the Central Authority
of the requested State, particularly where the applicant’s
safety or liberty were concerned. She noted that this alter-
native would avoid there being any burden on the Central
Authority of the requested State to ensure that the appli-
cant’s personal address was not inadvertently disclosed in
proceedings in the requested State.

Ms Morrow further explained that if an applicant’s personal
address was required by a competent authority in the re-
quested State or because of the law of the requested State,
the Central Authority of the requested State could inform
the Central Authority of the requesting State of this re-
quirement. The Central Authority of the requesting state
could then inform the applicant and the applicant could
then decide whether to provide such details or to discontin-
ue the application. Ms Morrow also noted that if this pro-
cess could not be made clear within the text of the Conven-
tion, then it could be included within the Explanatory Re-
port.

Ms Morrow completed her intervention by referring to par-
agraph 305 of Preliminary Document No 32 and stated that,
as was noted there, a recommendation had been made that
further consideration should be awarded to the provision of
mechanisms that ensured that the Central Authority of the
requesting State was informed of all direct contact between
the Central Authority of the requested State and the appli-
cant, i.e., where the former sought additional information
or documentation.

13. The Chair thanked the Delegate of Canada and que-
ried whether the delegation of South Africa wished to take
the floor again.
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14. Mr Mthimunye (South Africa) confirmed that this
was the case and that under Article 11, paragraph 1, sub-
paragraph (c), the South African delegation would also like
a photograph of the respondent to be provided. He stated
that many names in South Africa were very similar and that
the provision of a photograph, where possible, would be
very useful and could be included as part of the application
bundle that was forwarded to the requested State. He fur-
ther suggested that the provision of a short description of
the respondent under this sub-paragraph including, for ex-
ample, his or her appearance and height, would also be very
useful.

15. The Chair asked the delegation of South Africa
whether they wished to provide a written proposal of their
suggestion in relation to the provision of a photograph and
short description of the respondent within the bundle of ap-
plication documentation. She noted however that Article 11,
paragraph 3, already accounted for the provision of any
necessary supporting information or documentation in an
application and that this would account for a photograph
and short description to be provided.

16. Ms Bean (United States of America) thanked the
Chair and stated that the delegation of the United States of
America supported the deletion of the square brackets
around Article 11, paragraph 1, sub-paragraph (h), and the
retention of the text. In relation to the concerns raised by
the delegation of Canada with respect to the non-disclosure
of an applicant’s personal contact details within an applica-
tion where there was concern for the person’s safety and
security, Ms Bean noted that the addition of some extra text
into the Explanatory Report to the Convention would ad-
dress such concerns.

17. M. Heger (Allemagne) éprouve quelques difficultés a
accepter la proposition de la délégation du Canada concer-
nant la possibilité de donner 1’adresse de 1’ Autorité centrale
requérante en lieu et place de ’adresse du demandeur. Il
pense en effet que la rédaction actuelle de 1’article 11 offre
un juste équilibre et que 1’article 37 (Non-divulgation de
renseignements) de 1’avant-projet de Convention permet de
régir les situations évoquées de maniére adéquate. Il ob-
serve que dans certains Etats comme 1’Allemagne, la pro-
cédure de reconnaissance est une procédure judiciaire. Il
paraitrait alors trés curieux de ne disposer d’aucune adresse
et donnée relatives au demandeur. Il reconnait qu’il est
important de protéger le créancier dans des cas concrets
mais il souligne que I’article 37 vise justement a couvrir
ces situations. Il souhaite donc que 1’équilibre obtenu a
I’article 11 soit maintenu tel quel.

18. Ms John (Switzerland) thanked the Chair and stated
that in relation to Article 11, paragraph 1, sub-paragraph (h),
the delegation of Switzerland was in support of the deletion
of the text since they believed that what was noted in that
sub-paragraph was already noted in the transmittal form,
and so such duplication was not necessary.

In relation to Working Document No 27 that had been sub-
mitted by the delegation of Switzerland, Ms John noted that
this was a proposal that was suggested to be added to Arti-
cle 11, paragraph 1, and which required the parties’ nation-
alities also to be noted when their other contact details were
provided. She observed that the proposal would simplify
the questions of the location and identification of a person
and that this information would be useful to possess at the
beginning of the process when an application was first
transmitted.

The Delegate of Switzerland further stated that a power of
attorney would be an additional document to the applica-
tion and was also a necessary document for proceedings
in accordance with Article 20, as she had mentioned last
week. She stated that the delegation of Switzerland would
reserve their position on this point until Article 39 was to
be discussed.

19. The Chair confirmed that a separate discussion on
Article 39 and powers of attorney would take place.

20. Ms Lenzing (European Community — Commission)
questioned, in relation to Article 11, paragraph 1, sub-para-
graph (h), and given that the mandatory transmittal form
already contained the information appearing in this sub-
paragraph, whether sub-paragraph (h) was therefore neces-
sary. She stated that it was not a terribly important point,
however, and so the delegation of the European Community
had no problem with the deletion of the square brackets and
the retention of the text in that sub-paragraph.

In relation to the proposal that had been made by the
delegation of Switzerland in Working Document No 27,
Ms Lenzing did not consider it necessary to require addi-
tional information in relation to the nationality of the debt-
or to be provided within the context of Article 11, especial-
ly when further information could already be requested
under the Convention via other means.

21. Mr Moraes Soares (Brazil) thanked the Chair and
stated that he supported the deletion of the square brackets
in Article 11, paragraph 1, sub-paragraph (h), and the reten-
tion of the text found there.

22. Mme Gonzilez Cofré (Chili) indique que la déléga-
tion du Chili rejoint les propos de la Déléguée de la Com-
munauté européenne en ce qui concerne l’alinéa (h) du
paragraphe 1 de I’article 11. En effet, elle pense que la dis-
position contenue a 1’alinéa (h) n’est pas vraiment perti-
nente mais qu’elle peut néanmoins étre maintenue.

En ce qui concerne la proposition faite par la délégation du
Canada d’indiquer I’adresse de 1’ Autorité centrale de 1’Etat
requérant, la délégation du Chili I’approuve et pense que
cela pourrait étre précisé dans le Rapport explicatif. Effec-
tivement, malgré les remarques du Délégué de 1’ Allemagne
a ’encontre de cette proposition, Mme Gonzalez Cofré
pense qu’il serait tout a fait possible d’inclure I’adresse de
I’ Autorité centrale. D’aprés elle, cela fonctionnerait parfai-
tement en pratique.

23. Mr Funabashi (Japan) stated that the delegation of
Japan would like to support the proposal made by the dele-
gation of Switzerland in Working Document No 27. He
considered it appropriate to include the nationalities of the
parties in the bundle of application documentation.

24. Ms Svantesson (Sweden) thanked the Chair and stat-
ed that the delegation of Sweden supported the suggestions
that had been made by the delegation of Canada in relation
to providing the address of the Central Authority in the
requesting State rather than the personal address of the
creditor.

25. Mrs Hoang Oanh (Viet Nam) thanked the Chair and
stated that she supported the forms that had been produced
by the Forms Working Group, including both the mandato-
ry forms and the recommended forms. She considered that
these forms would increase the usage of the procedures
under the Convention in the future. Mrs Hoang Oanh sup-
ported Option 1 of Article 11 as well as the proposal made
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by the delegation of Switzerland in Working Document
No 27 to make additions to Article 11, paragraph 1, sub-
paragraphs (b) to (d). She also noted her support for the
deletion of the square brackets in Article 11, paragraph 1,
sub-paragraph (h), and the retention of the text. She also
suggested that explanatory references be made to both the
mandatory and recommended forms in a practical handbook
to be produced at a later stage.

26. Ms Bean (United States of America) stated that the
delegation of the United States of America was concerned
with Working Document No 27, produced by the delegation
of Switzerland. She considered that the Country Profiles
referred to in Article 51 were sufficient to list any extra
information that may be required by a State in relation to
the operation of the Convention in that State: for example,
a requirement by Switzerland for the provision of the na-
tionality of the parties. She did not consider that Working
Document No 27 should cause a change in the text for the
reason noted, as well as due to the fact that it would carry
with it some immigration issues.

27. Mme Subia Dévalos (Equateur) observe que, effecti-
vement, dans un souci d’économie et de rapidité des procé-
dures, les formulaires devraient étre obligatoires. Concer-
nant le texte entre crochets a I’alinéa (h) du paragraphe 1
de D’article 11, la délégation de I’Equateur approuve la
suppression des crochets et le maintien du texte. Enfin,
Mme Subia Dévalos approuve la proposition d’ajouter une
photographie montrant les traits du visage de la personne
concernée.

28. Mr Segal (Israel) stated that in relation to the pro-
posal made by the delegation of Switzerland in Working
Document No 27, he believed that it should be opposed
because it may cause differences in how the Convention
was applied to different cases in certain countries. He noted
that information in relation to a person’s nationality may
cause there to be unequal treatment or prejudices in relation
to that person’s case, i.e., in some cases, the knowledge of
a person’s nationality may mean that they would not be
awarded their full rights under the Convention. He noted
his experience of this occurring in Israel. He believed that
the focus should be on the requested State that the applica-
tion was being sent to, not on the applicant’s nationality.

29. M. Manly (Burkina Faso) souhaite préciser, suite aux
interventions des délégations des Etats-Unis d’ Amérique et
d’Israél, que la nationalité ne devrait pas constituer un ¢€lé-
ment obligatoire pour ’identification du défendeur. Il re-
marque que si cela s’avére nécessaire dans certains pays,
alors 1’alinéa (c) du paragraphe 2 de I’article 11 devrait per-
mettre de résoudre les difficultés.

30. The Chair queried whether Ecuador wished to take
the floor again.

31. Mme Subia Divalos (Equateur) souhaite ajouter
qu’une photographie pourrait permettre de faciliter la loca-
lisation du défendeur.

32. The Chair noted in relation to the comments made by
the delegation of Ecuador that the delegation of South Afri-
ca had raised the same point and that she had requested the
latter delegation to produce a written proposal. In the pro-
duction of a written proposal however, the Chair clarified
that it should be considered that a photograph would not be
required to be produced in every case but only in those
where there was some difficulty in locating the debtor. In
any event, she noted that such further information could
already be provided under Article 11, paragraph 2, sub-

paragraph (c), which might affect the necessity for a writ-
ten proposal on this point.

33. Ms Cameron (co-Chair of the Forms Working Group)
thanked the Chair and stated, firstly, in relation to the query
noted by the European Community and some other delega-
tions as to the necessity of Article 11, paragraph 1, sub-
paragraph (h), when that requirement and information can
already be seen on the transmittal form, that the Forms
Working Group was informed by members of its group that
it would be wise for such information to appear on both
documents since it had been identified that both forms
would not necessarily “travel” together at all times. For
example, one document with that information relating to
the details of the person or unit from the Central Authority
of the requesting State may be forwarded on to a competent
authority within a requested State, whilst the other docu-
ment containing that information may be retained by the
Central Authority of the requested State.

Secondly, the co-Chair of the Forms Working Group made
a practical point regarding the further information required to
be included under Article 11, paragraph 1, sub-paragraph (h),
to the effect that this information would be provided on a
standard form during the compilation of the application in
the requesting State, including the details of the Central
Authority of the requesting State, and so it was not an addi-
tion of a burdensome requirement.

Thirdly, the co-Chair of the Forms Working Group sup-
ported the proposal that had been made by the delegation of
Canada in relation to protecting the address details of a
creditor in an application.

In relation to the proposal made by the delegation of Swit-
zerland in Working Document No 27, the Delegate of Aus-
tralia stated that Australia would not be in support of re-
quiring such information to be provided since the nationali-
ty of a person could be sensitive information.

Lastly, with regards to the verbal proposal that had been
made by the delegation of South Africa in relation to the
provision of a photograph of the respondent, Ms Cameron
stated that this information could already be provided via
Article 11, paragraph 2, sub-paragraph (c), and so if the
delegation of South Africa desired, it could be stated within
the Country Profile under Article 51 that all applications
forwarded to South Africa must contain such further infor-
mation, including a photograph.

34. Ms Kasanova (Slovakia) noted, in relation to the sug-
gestion made by the delegation of South Africa for the pro-
vision of a photograph of the respondent with an applica-
tion, that under the New York Convention of 20 June 1956
on the Recovery Abroad of Maintenance this provision
existed and was redundant and never used. She urged
against creating another redundant provision that would not
be used by Contracting States. Ms Kasanova supported the
last point that had been made by the delegation of Australia
that the ability to provide and request a photograph of a
respondent already existed under Article 11, paragraph 2,
sub-paragraph (c), and made reference to the case of the
Country Profiles.

35. Ms Lenzing (European Community — Commission)
noted that in relation to the proposal made by the delega-
tion of Canada concerning the confidentiality of the per-
sonal details of an applicant, Article 37 already provided
for and conferred such protection. She agreed with the
comments that had been made by the delegate of Germany
in this regard and that a situation of domestic violence was
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an exact example of a situation that Article 37 was de-
signed to protect against, and further, that where appropri-
ate, Article 37 would limit the operation of Article 11. The
delegation of the European Community had suggested that
no change be made to Article 11 and that, if necessary,
some extra comments concerning the relationship between
Article 11 and Article 37 could simply be added to the Ex-
planatory Report to the Convention.

36. Mme Dabresil (Haiti) indique que la premiére option
de I’article 11 constitue la solution la plus appropriée a ses
yeux. En outre, elle approuve la suppression des crochets
a l’article 11, paragraphe 1, alinéa (h), et le maintien du
texte.

37. Mr Mthimunye (South Africa) thanked the Chair and
stated that the delegation of South Africa would present a
written proposal in relation to South Africa’s verbal sug-
gestion and in accordance with the comments that had been
made by the Chair. In relation to the comments that had
been made by other delegates concerning the availability of
existing procedures in the Convention to provide further
information including a photograph, the Delegate stated
that he was not persuaded by these arguments since in a
South African context, the provision of a photograph could
expedite matters greatly. He noted that South African so-
ciety was very diverse and so it would be useful if this
Convention were to contain provisions for the production
of further information which would be of great utility with-
in South Africa. He stated that a written proposal would be
presented.

38. The Deputy Secretary General thanked the Delegate
of South Africa for his helpful comments. He stated that he
would not comment on the content of their foreshadowed
proposal but that even if the written proposal were not ac-
cepted, the current provisions of the Convention left open
the ability for South Africa to note that such further infor-
mation (including a photograph of the respondent) was
required at the time of ratification, via the exchange of
information through the procedures of the Convention.

39. Mr Ribeiro Zerbinatti (Brazil) wished to stress in
relation to the verbal proposal made by the delegation
of South Africa that under Article 11, paragraph 2, sub-
paragraph (c), any other information that may assist with
the location of the respondent could be included in an ap-
plication, including a photograph if necessary. In relation to
Working Document No 27, regarding the proposal made by
the delegation of Switzerland on including a requirement to
state the nationality of the parties in Article 11, paragraph 1,
sub-paragraphs (b) to (d), Mr Ribeiro Zerbinatti stated that
the delegation of Brazil supported the comments that had
been made by the Delegate of Israel because of the problem
that knowledge of one’s nationality may cause prejudices.

40. The Chair observed that there were no further inter-
ventions. She considered that there had been general
agreement for the removal of the square brackets around
Article 11, paragraph 1, sub-paragraph (h), and the reten-
tion of the text, especially after the explanation that had
been given by Ms Cameron, the co-Chair of the Forms
Working Group. In relation to Working Document No 27,
the proposal that had been introduced by the delegation of
Switzerland, she noted that there had been some support
but that there was not general agreement to include the
proposed text in Article 11. The Chair suggested that if the
nationality of a party was information that was required by
a contracting State, then such an information requirement
could be indicated via the use of the Country Profiles.

The Chair went on to note that in relation to the proposal
that had been made by the delegation of Canada not to re-
veal a creditor’s personal address in the application docu-
mentation, she had heard some hesitations expressed by
delegations because of the availability of the provisions
contained in Article 37. She therefore had a feeling that it
was not generally supported but that it could be returned to
when Article 37 was discussed. She also noted that she had
heard no reactions on the proposal that was made by the
delegation of Australia in relation to the clarification of the
grounds upon which an application would be based under
Article 11, paragraph 1, sub-paragraph (e).

41. Mr Beaumont (United Kingdom) asked the Chair for
clarification regarding her ruling in relation to the proposal
that had been made by the delegation of Australia in rela-
tion to Article 11, paragraph 1, sub-paragraph (e). He sug-
gested that debate perhaps had to be invited.

42. The Chair asked the floor whether there were any
reactions to the proposal made by the delegation of Aus-
tralia to change the wording of Article 11, paragraph 1,
sub-paragraph (e), to that found in Preliminary Document
No 36.

43. Mr Beaumont (United Kingdom) believed that the
above proposal made by the delegation of Australia was
unnecessary because the grounds upon which an applica-
tion was based should cover both legal and factual grounds
and it should be noted that the reference to “grounds” in
Article 11, paragraph 1, sub-paragraph (e), was a reference
to both. He suggested that this could be clarified in the
Explanatory Report to the Convention.

44. Mr Segal (Israel) thanked the Chair and stated in rela-
tion to the proposal by the delegation of Australia that clar-
ification as to the term “grounds” appearing in Article 11,
paragraph 1, sub-paragraph (e), be placed in the Explana-
tory Report to the Convention but that no amendment be
made in accordance with the proposal of the delegation of
Australia. He stated that this was because “grounds” could
be both legal and factual and that in any event, the term
“legal basis”, as contained within the proposal, did not
provide sufficient clarification.

45. The Chair asked the floor whether there were any
further objections to adding clarification to the Explanatory
Report to the Convention in relation to Article 11, para-
graph 1, sub-paragraph (e), and retaining the text as it cur-
rently appeared. She noted that that was to be the case.
With regard to the question of forms and how to now deal
with the forms produced by the Forms Working Group in
the context of this Diplomatic Session, and in relation to
the Report that had been produced by the Forms Working
Group, the Chair handed the floor to the co-Chair of the
Forms Working Group to deliver an introduction.

Article 11 — Formulaires (Rapport du Groupe de travail
chargé des formulaires, Doc. prél. No 31 ; Doc. trav. No 30) /
Forms (Report of the Forms Working Group, Prel. Doc.
No 31; Work. Doc. No 30)

46. Ms Cameron (co-Chair of the Forms Working Group)
thanked the Chair and stated that whilst she would attempt
to be succinct, the work of the Forms Working Group had
been anything but brief. She noted that the Report of the
Forms Working Group had been split into two documents:
Preliminary Document No 31-A containing the Report and
Preliminary Document No 31-B containing the Recom-
mended Forms. She noted that the Report was the result of
a significant amount of work and that its members were
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experts from Australia (co-Chair), Canada, Costa Rica,
France, Germany, The Netherlands, the United Kingdom,
the United States of America, Slovakia, Sweden, the Ger-
man Institute for Youth Human Services and Family Law
(puuF), the International Association of Women Judges
(1AwWJ) (co-Chair) and the National Child Support Enforce-
ment Association (NCSEA). The co-Chair therefore noted
that the Forms Working Group included members from a
wide array of States and legal traditions and that the co-
Chair, Ms Fisher from the International Association of
Women Judges, consulted a wide array of judicial members
with regards to the forms.

The co-Chair also noted the work of and administrative
support that had been provided by the Permanent Bureau
and especially by Philippe Lortie (First Secretary), who had
guided the group to produce forms that would be medium-
neutral and that were internally standardised, and who had
arranged meetings for members that were located across
many time zones.

The co-Chair noted that at first, the Forms Working Group
had hoped that there would be a full discussion of the forms
within the Diplomatic Session. She said that this would not
be possible but asked all delegates to support the forms
which had been drafted to be immediately available for use
as soon as the Convention entered into force. She acknowl-
edged that the standard and quality of the forms had bene-
fited by the many comments that had been forthcoming,
both from members of the Forms Working Group and
experts from outside. She stated that the Forms Working
Group had gone to great lengths to ensure that all of the
forms met the language requirements of the Convention but
noted that, if necessary, further discussions could occur.

47. The Chair thanked the co-Chair of the Forms Work-
ing Group as well as all the members of the Group for their
hard work. She noted that there was no time now to enter
into a discussion of all the forms but that she would open
the floor for any interventions regarding the way that the
forms should now be dealt with within this Diplomatic
Session, i.e., whether they would be supported or whether
there would be a recommendation for further discussions to
take place at a Special Commission meeting.

48. Mr Beaumont (United Kingdom) thanked the Chair
and suggested that as an interim position, if some time
could be set aside so that a meeting could occur of delega-
tions of those States that had concerns with any of the
forms, then the conclusions could be brought back to this
Diplomatic Session. The Delegate of the United Kingdom
made this suggestion as an alternative to taking up a whole
Special Commission meeting in relation to forms, which
may not be a good use of resources. He considered the
large amount of work that had been done by the Forms
Working Group and noted that since the forms were to be
recommended only, some form of agreement in relation to
their status could be reached within this Diplomatic Ses-
sion. He emphasised that this would not be done through
the plenary but would occur within a smaller group of those
delegations that had any concerns, and that agreement
could be reached more quickly.

49. The Deputy Secretary General referred to the com-
ments made by the Delegate of the United Kingdom and
stated that he held no objection to his proposal but, in rela-
tion to the holding of a Special Commission meeting in the
future, its purpose would not simply be to consider the
forms recommended for use under the Convention. There
would be many other topics of discussion that would need
to occur within the context of a Special Commission. In

this regard he gave the examples of the Guides to Good
Practice for both the implementation of the Convention and
the operation of cases through the Convention.

50. Ms Bean (United States of America) extended her
congratulations to the Forms Working Group and stated
that if possible, and as had been suggested by the Delegate
of the United Kingdom, it would be preferable to achieve
some consensus within the context of this Diplomatic Ses-
sion as to the support, or otherwise, of the recommended
forms. If this were not feasible, she noted that the delega-
tion of the United States of America would support these
discussions occurring in the context of a future Special
Commission.

51. Ms Lenzing (European Community — Commission)
appreciated the work that had been done by the Forms
Working Group and the added value of the forms because
of their internal congruence and standardisation. She con-
sidered that a recommendation of the forms could and
should be arrived at through the context of this Diplomatic
Session. She emphasised that for this to be the case, it
would be important for anyone who had any concern with
the forms to attend and participate in this additional meet-
ing so that such matters would not be dealt with within the
context of the meeting of Commission I. As an alternative,
she stated that the delegation of the European Community
would also be happy with a proposal to make a declaration
that would support the work done by the Forms Working
Group but that discussions would be continued at the next
Special Commission.

52. Mr Voulgaris (Greece) congratulated the co-Chair
and members of the Forms Working Group for the work
that they had completed. He emphasised that there was no
need to occupy a Special Commission specifically for the
purpose of discussing the recommended forms. He noted
that the forms were not mandatory and that therefore, the
plenary could trust the excellent work that had been done
by the Forms Working Group and make them part of the
Annex to the Convention. He further stated that if revision
or amendment of the forms was desired, however, then that
could occur at the future Special Commission meeting
along with a discussion on the Guides to Good Practice on
the implementation of the Convention and operation of
cases through the Convention. In either event, he suggested
that those discussions should not continue now so that the
discussions could move on to other matters.

53. Mr Segal (Israel) thanked the Chair and also ex-
pressed his appreciation for the work that had been com-
pleted by the Forms Working Group. He considered that it
had been tremendous and useful work but suggested that
before these forms became recommended, there should be
an opportunity to consider their practical usage and that
discussion should therefore be continued within the context
of a Special Commission.

He also referred to the proposal that the delegation of Israel
had made in Working Document No 30. He believed that
further forms should be able to be put forward in the con-
text of a Special Commission and so the proposal of the
delegation of Israel related to the ability to annex additional
forms to the Convention in order to improve the efficient
practice of the Convention, this in accordance with Article 49,
paragraphs 1 to 3. He noted that the presence of this man-
date in the Convention was important and in accordance
with the proposal that had been made for forms to be con-
sidered and added to the Convention at a Special Commis-
sion. The Delegate of Israel referred to the internal pro-

Proces-verbal/Minutes No 9

Proces-verbal/Minutes No 9 1I-175



cesses of Israel whereby laws would often be amended be-
fore formally being presented to the Government of Israel.

54. Mme Subia Davalos (Equateur) convient qu’un cer-
tain consensus a été atteint concernant les exigences conte-
nues dans les formulaires (art. 11). Cependant, comme le
Délégué du Royaume-Uni, elle pense qu’il serait préférable
de convenir d’une autre réunion afin d’offrir aux déléga-
tions la possibilité d’une réflexion plus approfondie sur ces
formulaires.

55. The Deputy Secretary General expressed his appre-
ciation of the work that had been completed by all those
involved with the Forms Working Group and noted specifi-
cally the fact that their meetings had been occurring at all
different times of the day as a result of members being lo-
cated in different time zones. He also expressed his appre-
ciation of the work that had been done by his colleague
Philippe Lortie (First Secretary). He stated that the question
of the discussion of the recommended forms within the
context of this Diplomatic Session was a question of feasi-
bility and suggested that delegates take the opportunity of
the coffee and tea break to discuss it with their peers.

56. The Chair announced that before the meeting ad-
journed for a short coffee and tea break, she would hand the
floor to Mr Struycken who wished to make a short an-
nouncement.

57. Mr Struycken (Netherlands) expressed his awareness
that some delegates were interested in attending a tour of
the Peace Palace. He noted that for those interested, a tour
would occur on Tuesday 13 November 2007 and that dele-
gates were to meet at 1.00 p.m. in the hall of the main en-
trance to the Academy Building.

58. The Chair noted that prior to the coffee and tea break,
there had been a willingness expressed to establish a work-
ing group to discuss the recommended forms produced by
the Forms Working Group. The Chair requested that if del-
egates were interested in being part of this working group,
they should either contact or speak with Philippe Lortie
(First Secretary) or Zoe Cameron (co-Chair of the Forms
Working Group). She noted that as a minimum, it appeared
that delegates were willing to give a general endorsement
of the forms in the Final Act of the Diplomatic Session and
subject to the formal adoption of these forms at a Special
Commission meeting. The Chair asked the delegations
whether there were any objections to the understanding that
she had explained, even though an additional working
group to consider the recommended forms may be estab-
lished.

59. M. Markus (Suisse) indique qu’a I’heure actuelle il
lui semble difficile de pouvoir accepter pleinement les for-
mulaires méme s’ils étaient éventuellement revus par un
groupe de travail en cours de constitution. Il craint en effet
de ne pas disposer de suffisamment de temps pour étudier
ces formulaires avant la fin de la Session diplomatique.

Aussi M. Markus se demande-t-il s’il ne serait pas préfé-
rable de prévoir qu’une Commission spéciale se réunisse
ultérieurement afin d’étudier les formulaires, comme cela a
été proposé par le Secrétaire général adjoint. Cependant, il
précise qu’il ne souhaite pas que la procédure visée a 1’ar-
ticle 49 (Amendement des formulaires) et qui prévoit que
les décisions sont prises a la majorité des Etats votants
s’applique dans ce cas. Selon lui, la Commission spéciale
qui examinera les formulaires et les propositions du Groupe
de travail sur les formulaires, devrait plutot reposer sur le
principe du consensus ou de ’'unanimité.

60. The Deputy Secretary General confirmed that he
considered the interpretation made by Mr Markus to be
correct. The establishment of a Special Commission to con-
sider the recommended forms as produced by the Forms
Working Group would not necessarily be a Special Com-
mission under Article 48 of the Convention. He offered
the nearest precedent as being the Hague Convention of
29 May 1993 on Protection of Children and Co-operation
in Respect of Intercountry Adoption. He noted that with
respect to that Convention, one year after the Convention
was ratified, a Special Commission meeting was held in
relation to the implementation of the Convention and many
forms were agreed upon. He explained that that would be
the kind of Special Commission that would be contemplat-
ed in the context of the current Convention and in order to
discuss the recommended forms.

61. The Chair asked whether there were any further in-
terventions on the topic of the recommended forms and the
establishment of a working group. She stated that the ques-
tion of a working group on the recommended forms would
be left open so that it could firstly be seen how many dele-
gates would be interested in attending a meeting of such a
group. She reiterated that those delegates who were inter-
ested and had some concern with the recommended forms
should contact Philippe Lortie (First Secretary) or Zoe
Cameron (co-Chair of the Forms Working Group).

Article 49 — Amendements des formulaires (Doc. trav.
No 12) / Amendments of forms (Work. Doc. No 12)

62. The Chair suggested that the discussions move on to
the subject of the amendment of forms and highlighted
Article 49 in this context. She also noted the proposal made
by the Permanent Bureau to change the reference in Arti-
cle 49, paragraph 2, from “the Secretary General” to “the
depositary”. The Chair invited Philippe Lortie (First Secre-
tary) to give an introduction to Article 49.

63. Mr Lortie (First Secretary) stated that he would in-
troduce the suggestion made in the proposal by the Perma-
nent Bureau. He noted that the depositary, which had an
interest in this Article and had followed discussions, sup-
ported the amendment.

64. The Chair asked the floor whether there were any
interventions in relation to the amendment of forms. Since
there were no interventions, she also concluded that the
delegates agreed with the proposal made by the Permanent
Bureau in relation to Article 49, paragraph 2, and asked the
Drafting Committee to make that change in the text. She
then stated that discussions would move to Article 12 in
relation to the transmission, receipt and processing of ap-
plications and cases through Central Authorities.

65. Mr Segal (Israel) asked the Chair whether she wished
for him to discuss the proposal of the delegation of Israel in
Working Document No 30 at that point in time.

66. The Chair apologised and stated that the proposal by
the delegation of Israel would be discussed next.

67. Mr Segal (Israel) thanked the Chair and noted that
there were occasions where there was a need not just to
amend a form but also to annex further forms to the Con-
vention. Mr Segal explained that his proposal, as contained
in Working Document No 30, was that the addition of forms
would be regulated by the same procedures as those for the
amendment of forms. His delegation therefore added para-
graph 4 to Article 49, which would state: “Additional forms
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may be annexed to the Convention according to procedures
specified in paragraphs 1 to 3.”

68. M. Voulgaris (Grece) souhaiterait revenir sur I’arti-
cle 49, paragraphe 3, qui prévoit la possibilité pour un Etat
de faire une réserve concernant I’amendement d’un formu-
laire. Selon cette disposition, il résulterait de la réserve
faite par un Etat que cet Etat ne serait pas considéré comme
un Etat partie a la Convention tant que cette réserve ne
serait pas retirée. M. Voulgaris s’étonne du maintien d’une
telle disposition dés lors qu’il a été décidé que les formu-
laires ne seraient pas obligatoires et que la deuxiéme option
de T’article 11, qui prévoyait le caractére obligatoire des
formulaires, n’a pas été retenue. Ainsi, M. Voulgaris ne
comprend pas qu’un Etat puisse étre exclu de la Convention
par la simple formulation d’une réserve alors méme que le
formulaire amendé n’est de toute fagon pas obligatoire. En
effet, si un formulaire n’est pas obligatoire, c’est qu’il est
simplement commun aux Etats parties mais que les Etats
peuvent ne pas étre liés par ce formulaire, puisque dans le
cas contraire le formulaire serait dit obligatoire.

M. Voulgaris précise qu’il n’a pas participé aux travaux
précédents mais que la situation visée a ’article 49, para-
graphe 3, lui semble incompréhensible.

69. The Chair thanked the Delegate of Greece and stated
that she would attempt to clarify the situation. She noted
that Article 49 was in relation to the amendment of manda-
tory forms. She noted that Commission I agreed for there to
be two mandatory forms and that the forms to be used for
an application would remain as recommended forms. She
explained that Article 49 only regulated the amendment of
mandatory forms and in accordance with Article 49, para-
graph 3, a Contracting State could make a reservation, via
the delivery to the depositary of a notification in writing,
with respect to any amendment to a form. She further ex-
plained that this would mean that that Contracting State
would then not be a Party to the Convention with respect to
the amendment to that mandatory form.

70. Mr Voulgaris (Greece) thanked the Chair and noted
that he appreciated her explanation. He noted, however,
that it may be necessary to amend the text so that it was
clear that Article 49 applied to mandatory forms and so that
the provision is perceived correctly. He suggested that the
Drafting Committee could play a role in this regard.

71. The Chair thanked Mr Voulgaris for his suggestion
and explained that Article 49 dealt only with those forms
annexed to the Convention. As mandatory forms only
would be annexed to the Convention, that reference accord-
ingly implied that the procedure for the amendment of
forms was only available for mandatory forms. She sug-
gested that in order for all confusion to be avoided, an ex-
planation could be provided in the Explanatory Report to
the Convention if the delegates considered that necessary.

72. Mr Tian (China) thanked the Chair for her explana-
tion and stated that when he considered Article 49, he
shared the same concern as the Delegate of Greece and
sought two clarifications. Mr Tian expressed firstly that
Article 49, paragraph 1, stated that “[t]he forms annexed to
this Convention may be amended by a decision of a Special
Commission [...]”. He therefore asked whether forms an-
nexed to a Convention by the consensus of Contracting
States to that Convention could ultimately be amended by a
Special Commission which did not possess the same man-
date as Contracting States at a Diplomatic Session.

The Delegate of China expressed secondly, in relation to
Article 49, paragraph 3, which provided that if a Contract-
ing State made a reservation in relation to an amendment of
a mandatory form, then that State would not be a Party to
the Convention with respect to that amendment, that he had
doubts as to the rationale of this provision from a legal
point of view. Mr Tian stated that once a Contracting State
was a Party to the Convention and agreed to the mandatory
forms annexed to that Convention, unless it denounced the
Convention, it remained a Party to the Convention includ-
ing any amendments made. Mr Tian believed that those two
issues required clarification and that Article 49 perhaps
required further amendment. He also queried whether Arti-
cle 49 was even necessary for the smooth operation of the
Convention. Mr Tian noted that he would be interested to
hear the views of other delegates.

73. The Secretary General suggested that he would pro-
vide some clarification of the questions raised by the Dele-
gate of China and he hoped it would help. The Secretary
General noted that he would explain the background to
what was contained in the Convention in relation to the
amendment of mandatory forms. He explained that until
1980, if a form that was included in a Convention required
amendment because it was not operating satisfactorily in a
practical context, the process was quite difficult because it
meant that the Convention needed to be amended. So a
lighter procedure was designed, in Article 30 of the Hague
Convention of 25 October 1980 on International Access to
Justice. The procedure outlined in that Article was essen-
tially the same as that replicated in the new Convention.

The Secretary General stated that he had no concerns with
respect to the amendment of mandatory forms under Arti-
cle 49 of the Convention. He reaffirmed the comments that
had been made by the Chair to the effect that Article 49
was not applicable to the recommended forms because they
were not annexed to the Convention. Therefore, he noted
that only the mandatory forms that had been agreed upon
were subject to the procedure under Article 49.

The Secretary General further clarified that if a Contracting
State did not feel that an amendment to a mandatory form
was suitable, it would not be bound to use the amended
form and would continue to use the old form. He summa-
rised by stating that Article 49 was an established method
for amending forms.

74. The Chair thanked the Secretary General for his ex-
planation and handed the floor to the delegation of the Eu-
ropean Community.

75. Ms Lenzing (European Community — Commission)
thanked the Chair and stated that the delegation of the Eu-
ropean Community supported the comments made by the
Secretary General in relation to the intervention by the
Delegate of China. She noted that the traditional manner of
amending forms was cumbersome and that it was preferable
to allow such amendments to be made by a Special Com-
mission meeting.

The Delegate of the European Community further noted
that in accordance with Article 49, paragraph 2, amend-
ments to mandatory forms had to be adopted by a majority
of the Contracting States present and voting at the Special
Commission meeting. She also explained that the under-
standing of the delegation of the European Community with
respect to the wording of Article 49, paragraph 3, was that
if a Contracting State did not agree to an amendment to a
mandatory form then the old version would continue to
apply for their use. This meant that there would be no ad-
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verse effect on a Contracting State that did not agree to an
amended form as the old form would continue to govern
their processes under the Convention.

Ms Lenzing did note, however, that given that the status of
the recommended forms produced by the Forms Working
Group was currently not clear, and including whether they
would be put forward, Article 49 needed to remain open.
She noted that depending on what occurred and was decid-
ed with regards to the recommended forms by the addition-
al working group that had been established, the language of
Article 49, paragraph 1, would need to be considered for
amendment. Ms Lenzing suggested that to avoid confusion,
Article 49 could be amended so that it made reference to
those forms relevant to Article 12 of the Convention and
not those forms annexed to the Convention.

76. Mr Beaumont (United Kingdom) stated that he
agreed with the comments that had been made by the Dele-
gate of the European Community. In relation to Working
Document No 30, the proposal of the delegation of Israel,
Mr Beaumont said that the problem was that Article 49
only related to mandatory forms, not recommended forms.
He believed that Article 49 was a suitable provision for the
amendment of mandatory forms but was not suitable for the
addition of mandatory forms.

He explained that sometimes recommended forms operated
so well in practice that there was support for the idea that
those forms should become mandatory. Therefore, there
should be procedures to be able to make such forms manda-
tory. Mr Beaumont did not believe that Article 49 was a
suitable provision for that task, however.

In relation to the suggestion made by the delegation of Is-
rael to be able to add recommended forms to the group of
recommended forms that already existed, Mr Beaumont
stated that was an open question because there was no pro-
cedure within the Convention for adding to the group of
non-mandatory forms. In relation to adding mandatory
forms to the Annex to the Convention, the delegation of the
United Kingdom would support there being a provision in
the Convention to enable this. However, Mr Beaumont
reiterated that Article 49 was not the correct vehicle to do
this.

77. Ms Bean (United States of America) supported the
comments made by the Secretary General and stated that
there was a need for an expedited procedure to deal with
mandatory forms, including a procedure for the amendment
of these forms given their complex nature. She noted the
point that had been made by the Secretary General that
Article 49 of the Convention was a replication of Article 30
of the 1980 Access to Justice Convention. She explained
further that in 1980, the rules of the Hague Conference as
well as other international organisations relied on the vot-
ing mechanism, whereas now the mechanism of consensus
was relied upon in order to make decisions. Ms Bean sug-
gested a small amendment to Article 49, paragraph 2: that
the phrase “[almendments adopted by a majority of the
Contracting States present and voting at the Special Com-
mission” be simply replaced by “[a]Jmendments adopted by
the Contracting States at the Special Commission”, but
otherwise, the delegation of the United States of America
did not mind Article 49. She emphasised that the notion of
consensus should be utilised to resolve all matters in ac-
cordance with the Rules of Procedure.

78. Mr McClean (Commonwealth Secretariat) thanked
the Chair and noted that he had asked for the floor in order
to comment on Working Document No 30, the proposal put

forward by the delegation of Israel. Mr McClean consid-
ered that his comments were similar to those made by the
Delegate of the United Kingdom but that he had considered
the issue in a different way. He explained that Article 12
was the relevant provision that made forms mandatory and
their inclusion in an Annex to the Convention followed on
from that provision. Therefore, the addition of mandatory
forms to the Convention should start, at first instance, with
Article 12. He noted that the proposal by the delegation of
Israel, as set down in Working Document No 30, proposed
the addition of forms to the Annex to the Convention but
did not consider their addition to Article 12 and so the op-
eration of the Convention became complicated. He did not
believe that Working Document No 30 was a feasible pro-
posal.

79. Mr Tian (China) thanked the Chair and the Secretary
General for providing the background to Article 49 in this
Convention. Mr Tian noted, however, that the Chinese del-
egation still held issues with matters of procedure. He stat-
ed that this Convention could be adopted at the end of this
Diplomatic Session on the basis of consensus and, there-
fore, the delegation of China could not agree that an
amendment to the mandatory forms annexed to this Con-
vention could be adopted by “a majority of the Contracting
States present and voting at [a] Special Commission”. He
did not consider that an amendment to a Convention could
or should occur at a Special Commission at which a non-
Contracting State can participate and, in effect, decide upon
the legal affairs of a Contracting State. He believed that
this was unreasonable. He shared the concern expressed by
the delegation of the United States of America in relation to
Article 49, paragraph 2, but believed that any amendment
to the Convention or mandatory forms annexed to the Con-
vention should be adopted by Contracting States and not by
a Special Commission.

80. M. Heger (Allemagne) indique que sa délégation par-
tage pleinement les propos du Secrétaire général. Il re-
marque d’ailleurs que cette procédure d’amendement leur
est familiére au sein de la Communauté européenne. Il émet
en revanche des doutes quant a la possibilité de créer de
nouveaux formulaires obligatoires par le biais de tels mé-
canismes. L’amendement de formulaires et la création de
nouveaux formulaires sont en effet des procédures diffé-
rentes. M. Heger observe que la procédure accélérée décrite
a D’article 49 est normalement réservée aux seuls amende-
ments car ceux-ci sont d’ordre technique. Aussi M. Heger
approuve-t-il le Secrétaire général lorsqu’il indique que ces
amendements sont purement techniques et non de nature
politique. M. Heger en conclut que la procédure décrite a
I’article 49 doit étre restreinte aux seuls amendements et se
déclare réticent a étendre cette procédure a d’autres méca-
nismes. Il appuie ses propos en se fondant sur leur expé-
rience satisfaisante dans le cadre de précédentes Conven-
tions de La Haye.

81. Mr Segal (Israel) stated that it appeared to him that
Article 49, paragraph 3, would put the Convention in a
position where there may be two mandatory forms to the
Convention (depending on the outcome of discussions to be
held by the additional working group to discuss the recom-
mended forms produced by the Forms Working Group), but
after an amendment to one or both of these forms occurred
under Article 49, there would then be more versions of
these mandatory forms. He therefore explained his rationale
that if there were already going to be two or more mandato-
ry forms, there should be a procedure available to be able
to add mandatory forms to the Annex to the Convention
after it had entered into force.
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In relation to the proposal made by the delegation of Israel
in Working Document No 30, he noted that it rested on an
existing formula. Mr Segal also responded to the comments
that had been made by the Observer of the Commonwealth
Secretariat and suggested that perhaps in relation to the
addition of mandatory forms, there could be an additional
Article created to enable such a process. In this way, there
would be a process under Article 12 for the addition of
mandatory forms to the Annex to the Convention before it
entered into force, and there could then be a separate proc-
ess created for the addition of mandatory forms to the An-
nex to the Convention after it had entered into force.

82. The Chair responded to the proposal and comments
that had been made by the Delegate of Israel and stated that
what forms should become mandatory forms and should be
annexed to the Convention had been discussed and decided
upon. She noted that the current procedures within the
Convention that allowed for amendment of these mandatory
forms could not also extend to the addition of further man-
datory forms for adoption within the procedures of a Spe-
cial Commission. The adoption of further mandatory forms
could simply not occur within the context of a Special
Commission.

83. Ms Bean (United States of America) thanked the
Chair and stated that she would be interested in hearing a
response to the proposal made by the delegation of the
United States of America to change the wording of Arti-
cle 49, paragraph 2. She noted that there had been no policy
debate on this Article and so asked the Secretary General
what the rationale was for the voting mechanism that had
been incorporated within the wording of Article 49, para-
graph 2. She queried whether it was deliberate or whether it
was simply because it replicated the wording that appeared
in Article 30 of the 1980 Access to Justice Convention.

84. The Secretary General thanked the Delegate of the
United States of America for her query. He stated that there
had been no conscious decision with respect to the wording
that appeared in Article 49, paragraph 2, and that it had not
previously been discussed in this arena from a policy per-
spective. The Secretary General stated that in order to make
a proposal, the wording was simply taken from the 1980
Access to Justice Convention. He confirmed that taking
account of the proposal that had been made by the delega-
tion of the United States of America to amend Article 49,
paragraph 2, in its new form it would read: “Amendments
adopted by the Contracting States at the Special Commis-
sion [...]".

85. Mr Tian (China) thanked the Chair and stated that he
considered that some clarification within Article 49, para-
graph 2, was required. He said that the paragraph should be
amended so that it was clear that any amendments to the
mandatory forms annexed to the Convention must be adopt-
ed by consensus on the part of the Contracting States. He
referred to the Rules of Procedure for a Diplomatic Session
of the Hague Conference and that stated that to the furthest
extent possible, all decisions shall be taken by consensus.
The Rules of Procedure allowed for a decision to be taken
by a vote where it was not possible to attain consensus.
Mr Tian therefore emphasised that any necessary amend-
ments to the mandatory forms contained in the Annex to
the Convention must be adopted by the consensus of Con-
tracting States and not in the context of a Special Commis-
sion where different circumstances existed.

86. Mme Mansilla y Mejia (Mexique) indique que sa
délégation est favorable a la proposition des Etats-Unis
d’Amérique de supprimer le concept de vote de 1’article 49.

Ainsi, tout amendement devrait étre adopté par consensus
(art. 49(2)). Elle remarque en revanche que des doutes ont
été exprimés concernant le paragraphe 3 de 1’article 49.
Bien que cette disposition leur semble claire, il convient de
prendre en considération ces inquiétudes et de tenter de
mieux rédiger cette disposition comme cela a été demandé
par les délégations de la Gréce et de la Chine.

87. The Chair thanked Ms Mansilla y Mejia and asked
whether there were any further interventions. She then gave
the floor to the Secretary General.

88. The Secretary General stated in response to the last
comments made by the Delegate of China that he under-
stood the concern expressed but that the Delegate could
be reassured that the Rules of Procedure that had been
amended at the last Diplomatic Session contained decision-
making pr