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PRIVATE INTERNATIONAL LAW ASPECTS OF COHABITATION
OUTSIDE MARRIAGE AND REGISTERED PARTNERSHIPS

INTRODUCTION

1 The Permanent Bureau’s first “Note on the law applicable to unmarried
couples” was drawn up in December 1987. It concluded that “the problem of the
law applicable to unmarried couples should not be ignored by the Conference,
even though it does not require urgent consideration at this time” (at paragraph
8). The subject was adopted for study, but without any particular priority, at the
Sixteenth Session of the Conference.’

2 A second Note on the same subject was drawn up by the Permanent Bureau
in April 1992 for the attention of the Special Commission of June 1992 on General
Affairs and Policy of the Conference.? Annex II of that Note contained a general
survey of the field compiled by Miss Valérie Judels. That study surveyed the status
of the unmarried couple in comparative law, and possible approaches to resolving
the private international law problems surrounding “free unions”. The Note
summarised the findings of the study as follows:

“It shows, through a comparison of internal legal systems, that a wide
range of solutions has evolved. Some systems regulate all the
relationships arising from cohabitation; others focus on certain aspects
only; still others leave the whole subject outside the law. As far as
private international law is concerned, legal writers have so far offered
few solutions, and the positive law elements are few and far between.”

The Note concluded, nevertheless, that the phenomenon of “international
cohabiting couples” is an established one in Western Europe, that it is likely to
gather momentum now that the frontiers of Eastern Europe have largely opened
up, and that the same situation is to be found in Latin America where free unions
are extremely common.

3 The matter was further considered by the Special Commission on General
Affairs and Policy of the Conference of 20-23 June 1995. Some experts considered
that the area of homosexual couples should be included in the project, but others
were worried that this might give rise to controversy. A number of experts
questioned the desirability of separating out the property rights of unmarried
couples from such rights in other reIationships.3 The Eighteenth Session decided to
retain the item on the Agenda of the Conference without priority, but extending its
scope to include “jurisdiction, applicable law, and recognition and enforcement of
judgments in respect of unmarried couples”.”

! Proceedings of the Sixteenth Session (1988), Tome 1, Miscellaneous matters, pp. 253 et seq.

% Preliminary Document No 5 of April 1992 for the attention of the Special Commission of June 1992 on
General Affairs and Policy of the Conference.

* Conclusions of the Special Commission of June 1995 on General Affairs and Policy of the Conference,
Preliminary Document No 9 of December 1995, Proceedings of the Eighteenth Session (1996), Tome I,
Miscellaneous matters, at pp. 108 et seq.

* Final Act of the Eighteenth Session of the Hague Conference on Private International Law, 19 October
1996, under Part B 4 c.



INCIDENCE OF COHABITATION

4 The trends identified in the Note of April 1992 and in Annex II of that Note
remain largely valid. The number of persons cohabiting outside marriage continues
to expand in many parts of the world. Nevertheless, the phenomenon of increased
cohabitation remains an elusive one, defying generalisations with respect to its
characteristic forms, its social causes and the personal motivations involved. The
legal responses to the growth in unmarried cohabitation in different systems
remain equally diverse.’

5 Within Europe, it has been suggested that countries can be separated into
three groups, those where unmarried cohabitation is well established, those where
unmarried cohabitation is an emerging phenomenon, and those where it scarcely
exists.® Among the first group are the Nordic countries where cohabitation is seen
as an alternative to marriage. As one moves south, patterns of cohabitation,
though not uniform, are less marked, with a greater concentration on pre-
marriage and post-divorce cohabitation. Further south in countries such as Italy,
Spain and Portugal, cohabitation is less common.’ It appears that this same north-
south divide operates with respect to the incidence, or at least the social
acceptability, of same sex partnerships. The patchwork of cohabitation patterns is
similarly complex in other parts of the world.

6 Viewed from the perspective of the individuals concerned, the reasons for
choosing unmarried cohabitation (whether heterosexual or same sex) in different
countries include rejection of the traditional marriage contract, a wish to avoid
specific incidents of marriage (such as a mutual obligation of support), a wish to
postpone marriage or to engage in a “trial marriage”, alienation from forms of
marriage imposed by a dominant culture,® or the existence of some legal
impediment or bar to marriage. In framing an appropriate private international law
response, it may be wise to bear in mind these different motivations, and to avoid
the temptation of assuming, for example, that the phenomenon of unmarried
cohabitation invariably arises from a rejection of the standard terms of the
marriage contract, or indeed that it is always an act of free will or informed choice.

LEGAL RESPONSES IN NATIONAL LAW

7 The legal response to unmarried cohabitation in national law presents a
similarly diverse picture. States where traditional marriage continues to enjoy a
preferred status and special privileges have been generally slow to accord status
to non-marital unions, in contrast with those States which have adopted a more
pragmatic position, or even a position of neutrality, with regard to preferred living
arrangements between adults. Again the picture does not present a simple black
and white image, but a moving spectrum of colours. For example, the principle of
non-

> A bibliographical overview of books and articles published between 1977-1987 appears in the Note of
April 1992. John Eekelaar and Thandobantu Nhlapo, The Changing Family, Family Forms and Family Law,
Hart Publications, Oxford 1998, contains a number of relevant chapters.

® Kathleen Kiernan, Partnership Behaviour in Europe: Recent Trends and Issues, in David Coleman,

Europe’s Population in the 1990’s (Oxford, U.P. 1996), pp. 62-91.

7 Franz Rothenbacher, Social Change in Europe and its Impact on Family Structures, in The Changing
Family, Family Forms and Family Law, supra footnote 5, pp. 4-31.

8 This is sometimes a product of colonisation. See, for example, B. Rwezaura, The proposed abolition of
de facto unions in Tanzania: a case of sailing against the social current, in The Changing Family, Family
Forms and Family Law, supra footnote 5, pp. 175-195.
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discrimination between children has led to increasingly general acceptance that
the legal relationship between a parent and child should not differ in accordance
with the status of the relationship between the parents. Social welfare systems
have also tended to give recognition to cohabitation, whether as an entitling or
disentitling factor, with concentration on the factual aspects of adult living
arrangements including actual dependency and actual support. There has also
been an increasing tendency to extend legal remedies against physical abuse
within the family to relationships which are not based on marriage. On the other
hand, movement has been slower in the recognition of mutual maintenance,
property and succession rights between cohabitees.

8 A variety of techniques has been used to widen the legal effects of
relationships based on cohabitation. Judicial developments have included the use
and extension, especially in relation to property rights of general principles
deriving from contract, trusts, and unjust enrichment. Judges have become
inclined more recently to employ constitutional equality norms in situations where
legislation has extended rights or privileges only to limited categories of
cohabitees.’ Legislation has been the preferred option in several States for the
extension of property or succession rights to cohabiting partners.

9 One of the consequences of the piecemeal development of legal regimes for
cohabitation has been proliferation in the definitions of cohabitation. The required
permanence or length of cohabitation is often defined contextually to accord with
the policy underlying particular legal rules. Thus definitions of cohabitation differ,
not only from one legal system to another, but within legal systems according to
the particular legal context whether it be social welfare, property, taxation,
succession to a controlled tenancy, succession more generally, access to
protective remedies, etc. Indeed, even within such specific legal contexts, there
may be variations in the definition of cohabitation.

REGISTERED PARTNERSHIPS10

10 In contrast with this pattern of piecemeal development, there has in the last
decade been a movement in some countries towards granting a much broader
status to certain types of cohabitation. The development of the “registered
partnership” has in effect established an institutional framework similar to
marriage for certain forms of cohabitation, usually for same sex couples who are
debarred from marriage, but also in some countries available to heterosexual
couples as an alternative to marriage. The consequence of registering a
partnership are, with the exception of child related matters, broadly similar to
those of marriage. The institutional framework includes rules reIating to capacity,
dissolution, etc. This development began in Denmark in 1989.'" Since then
registered partnership legislation has been

° See for example the decision of the Canadian Supreme Court in Attorney General for Ontario v. M. and
H. No 25838 (20 May 1999), and the decision of the South African Constitutional Court in National
Coalition for Gay and Lesbian Equality v. Minister of Home Affairs, Case CCT 10/99 (2 December 1999).

1 See generally Caroline Forder (assisted by Silvina H. Lombarde), Civil Law Aspects of Emerging Forms
of Registered Partnerships, Ministry of Justice, The Hague, 1999, and Martha Bailey, Marriage and
Marriage-like Relationships, Law Reform Commission of Canada, 1999, (Le Mariage et les Unions Libres,
Commission du droit du Canada, 1999).

1 Registered Partnerships Act, Act No 372, 7 June 1989 (in force 1 October 1989).
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introduced in Norway,® Sweden," Iceland,'® and the Netherlands.” In France, the
analogous pacte civil de solidarité was introduced in 1999.'° In the Spanish
autonomous region of Catalonia, legislation was introduced in 1998,"” extending
some of the rights and obligations of marriage to registered opposite sex and
same sex couples and to opposite sex couples who have cohabited two years and
have a child together. Also of note is the Catalan Mutual Assistance Act of 1998,
which regulates cohabitation of persons (for example, elderly couples, adults
caring for parents, brothers and sisters or even friends) who provide each other
with mutual assistance, but does not extend to those cohabiting in a conjugal
relationship. There has been active discussion of partnership registration at the
national level in Spain and in other European and non-European States.

PRIVATE INTERNATIONAL LAW APPROACHES

11 The increased incidence of cohabitation outside marriage, combined with the
varied but generally expanding legal consequences which States attribute to it
present a challenge for private international law. The absence of clear private
international law rules may inhibit free movement across borders by cohabitees
where, for example, a status or legal right established in one jurisdiction is not
recognised in another, or it may facilitate a partner who is intent on evading
established obligations. On the other hand there is an underlying issue of public
policy and a perception in certain States that the recognition of legal
consequences for cohabitation may undermine a policy of preference of marriage.

12 There are also difficult problems of technique. Perhaps the least difficult are
those raised by the development of the registered partnership. Here the obvious
analogy is with marriage and consideration can be given to applying familiar
techniques to the establishment, effects and dissolution of a partnership. This line
of enquiry is followed in greater detail in the attached Annex, which reproduces a
paper prepared by William Duncan, First Secretary, on “Civil Law Aspects of
Emerging Forms of Registered Partnerships. Private International Law Issues”,
which was presented at the Council of Europe’s Fifth European Conference on
Family Law (organised in co-operation with the Hague Conference on Private
International Law and the International Commission on Civil Status / La
Commission internationale de I’état civil) in The Hague in March 1999,

13 Where legal consequences are attached to cohabitation on an ad hoc basis,
with varying definitions of cohabitation applying for different purposes, the
questions surrounding status do not assume the same significance. One task here
is to explore the applicability of existing private international law solutions, or
their possible extension by adaptation. For example, Article 16 of the Hague
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility and Measures
for the Protection of Children contains an applicable law principle with respect to
the attribution or extinction of parental responsibility by operation of law which

12 Act on Registered Partnership for Homosexual Couples, Act No 40, 30 April 1993 (in force 1 August
1993).

2 The Registered Partnership (Family Law) Act of 23 June 1994 (in force 1 January 1995).
' Confirmed Cohabitation Act 1996, 12 June 1996 (in force 27 June 1996).

!> Registered Partnership Act of 5 July 1997 (in force 1 January 1998).

18 | 0i No 99-944 du 15 novembre 1999 relative au pacte civil de solidarité.

7 Ley de Uniones Estable de Parejas (Stable Couples Act) Act 10 1998, 15 July 1998 (in force 23
October 1998).
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may be applied in respect of cohabiting parents. The Hague Convention of 1
August 1989 on the Law Applicable to Succession to the Estates of Deceased
Persons also contains applicable law principles which could be applied to
cohabiting couples if the public policy exception in Article 18 is not invoked. The
two Hague Maintenance Conventions of 19738 apply to maintenance obligations
“arising from a family relationship”. Is it possible or appropriate for this concept of
family relationship to be interpreted as including relationships based on
cohabitation? Should the provisions of the Hague Convention of 14 March 1978 on
the Law Applicable to Matrimonial Property Regimes be adapted or extended by
analogy to non-marital cohabitation?

14 In view of the novelty of the “registered partnership” and the relative ease of
devising rules for an institution which is analogous to marriage, there may be a
temptation to give it priority for treatment under private international law.
However, the number of persons living together outside marriage without
registering their partnerships far exceeds the number of registered partners, and
there continues to be a debate in a number of countries as to whether partnership
registration is the most alppropriate legal technique for extending the rights and
obligations of cohabitees. ° A need for the Hague Conference to involve itself in
the development of private international rules for both registered partnership and
non-marital cohabitation has been asserted in recent academic writings.?°

CONCLUSIONS

15 In the light of these considerations, the view of the Permanent Bureau is
that the private international law aspects of cohabitation outside marriage should
remain on the Agenda of the Conference, to be considered along with the private
international law aspects of registered partnerships. It is still premature to think in
terms of developing a new convention on either or both subjects. Nevertheless,
the time has arrived to begin a more intensive consideration of the options and of
the feasibility of moving towards a uniform approach in private international law.
One possibility which might be considered would be the establishment of a
Working Group, comprising experts from interested States, with a mandate to
review the current developments and to formulate a possible strategy for
developing a uniform approach to the issues of private international law raised by
cohabitation outside marriage and registered partnership.

8 Hague Convention of 2 October 1973 on the Recognition and Enforcement of Decisions Relating to
Maintenance Obligations and the Hague Convention of 2 October 1973 on the Law Applicable to
Maintenance Obligations.

' Some States have preferred the policy of legislating for cohabitation as a factual relationship giving
rise to dependency. See, for example, the De Facto Relationships Act 1984 (New South Wales), now
renamed the Property (Relationships) Act. See Property (Relationships) Legislation Amendment Act
1999.

20 Boele-Woelki, K., De wenselijkheid van een IPR-verdrag in zake samenleving buiten huwelijk, in FJR
1999, pp. 11-13; Petar Sarcevic, Private International Law Aspects of Legally Regulated Forms of non-
marital cohabitation and registered partnerships, Yearbook of Private International Law, Volume 1, 1999,
pp. 37-48.




Fifth European Conference on Family Law:

Civil Law Aspects of Emerging Forms of Registered Partnerships.
Private International Law Issues.

by
Professor William Duncan,
First Secretary, Hague Conference on Private International Law

Introduction

The introduction of the institution of the “registered partnership” or its equivalents in
several European countries, and its contemplated introduction in some others, gives
rise to a range of practical questions concerning the international implications and
consequences. Registered partnerships may involve persons with different
nationalities, residences or domiciles, and the partners concerned may, whether
jointly or separately and for any number of reasons, move to live (or already be living)
in a country other than that in which the partnership was registered. Apart from
simply identifying some of the problems involved, this note addresses in a very
preliminary way the question of whether it is possible, at this relatively early stage in
the acceptance of the new institution, to contemplate the development of a uniform
approach (which might be broadly acceptable both to States which do and to those
which do not accept a form of registered partnership) to some of the private
Iinternational law i1ssues which are entailed by registered partnerships, and in
particular to the question of their recognition in other countries.

The note concludes by describing the current work being undertaken by the Hague
Conference on Private International Law on the private international law aspects of
non-marital relationships in general.

Some of the issues

The private international law issues raised by registered partnerships include the
following, which are set out in summary form:

(A) Establishment of the partnership

1 - Which law applies to:

- the capacity of the parties to enter into the partnership (including e.g.
requirements concerning age, sex, prohibited relationships);

- other aspects of its essential validity,

- its formal validity?

1 Organised by the Council of Europe and the Ministry of Justice of the Netherlands, in co-operation
with the Hague Conference on Private International Law and the International Commission on Civil
Status. To be held in The Hague, 15-16 March 1999.
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2 -- What connection between the individuals and the State concerned ( in terms of
nationality and/or residential status of the parties or one of them) should be required
before the authorities of that State are permitted to register the partnership?

(B) Recognition of the partnership

1 - If there is to be at least some degree of recognition of the registered partnership in
another State, what are the conditions of recognition to be? For example, taking as a
possible model the Hague Convention of 14 March 1978 on Celebration and Recognition
of the Validity of Marriages, should the basic requirement be that the partnership has
been validly entered into under the law of the State where it was registered? Or,
taking the model of the Hague Convention of 1 July 1985 on the Law Applicable to
Trusts and on their Recognition, should recognition only be accorded to registered
partnerships established in accordance with the correct applicable law principles?

2 - Taking the model of the 1978 Hague Convention, should it be possible for the
recognising State to add certain substantive conditions deriving from its own law,
which relate to matters of capacity and consent?

3 — Should there be the usual public policy exception?

4 — Should recognition be by operation of law, with a presumption in favour of the
validity of the certificate of registration (see Hague Convention of 14 March 1978 on
Celebration and Recognition of the Validity of Marriages, Art. 10), or should there be

some formal procedure (registration!) for recognition?

(C) Effects of recognition

If some degree of recognition is permitted, and the partnership meets the basic
requirements for recognition, what are the legal effects of that recognition to be? This is
one of the most difficult questions, to which much of this paper is devoted. The range
of potential effects is very broad. In those countries which have provided for registered
partnerships, the effects are usually equated (with the exception of certain matters
relating to children) with those of marriage.

The possible effects fall broadly into the following categories:

(1) An incapacity in each of the partners to enter into a partnership/marriage with a
third party.

(2) An enforceable obligation on the partners to maintain one another. (For the
recognising State this may pose one or both of two separate problems — whether
to enforce in that State a maintenance order validly made abroad in respect of a
recognised registered partner, and whether to recognise the status of registered

partner as qualifying him/her to initiate maintenance proceedings in the State
addressed.)

(3) Certain mutual/community property rights.
(4) Mutual rights of succession.
(5) Taxation privileges or burdens.

(6) Social security, housing and other possible public benefits.

HAPV9I\RB_DOC\DPU\00005720.DOC





(7) Criminal law. (Does the crime of bigamy apply? Do special evidential rules or
privileges apply?)

(8) Effects in respect of rights of residence and/or the right to acquire a partners
nationality.

(9) Special rules relating to contracts entered into by the partners.

(10) Various other entitlements such as the right to compensation for death of or
injury to a partner, the right to succeed to a controlled tenancy, pension and
insurance rights.

(11) Potentially (though not generally at present) rights in respect of children.

(D) Dissolution of the partnership

1 - Which law determines the procedure by which a registered partnership may be
dissolved? (For example, may it be dissolved by consent and/or by the decision/decree
of a court/authority?)

2 — The courts/authorities of which State or States have jurisdiction to dissolve the
partnership?

3 — Which law applies to the process of dissolution? (For example, what grounds for
dissolution are permitted, and, where dissolution by mutual consent is permitted, in
what form must this be expressed?)

4 — What are the criteria for the recognition of a foreign dissolution?

Towards a uniform approach?

Why should one wish to develop a uniform approach to some of these private
international law questions? First, because there is the need to fill the legal vacuum
that currently exists in many national legal systems. The status (if any) to be accorded
to registered partners who move from one jurisdiction to another needs to be clarified.
Some generally accepted principles might help to do this. Second, it would be
desirable, at least in respect of those States which are willing to afford some level of
recognition to foreign registered partnerships, to develop some uniformity in the
approach to recognition in order, as far as is possible, to provide some continuity in
their status to the partners themselves. For example, it might be possible to achieve
some agreement on certain minimum effects of recognition. This is discussed below.

The difficulties in achieving a uniform approach lie in two directions. First, in those
States which have a system of registered partnership, there will be a tendency, when
developing private international rules, to give a bias towards their own laws and
procedures, or towards the laws and procedures of other States in which the
institution exists. This is a natural tendency. It derives from the practical need to
avolid the vacuum that might otherwise arise. Thus, for example, in a recent
Netherlands proposal? for a number of private international law provisions on
registered partnership, the following appear:

2 Proposals for a number of private international law provisions as to registered partnership, May 1998,
Netherlands Standing Government Committee for the Codification of Private International Law.
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- the right of each of the partners to enter into a registered partnership in the
Netherlands is governed by Dutch law (Article 2.2),

- if the partners have not designated, or have not designated lawfully, the
applicable legal system before entering into or during the existence of their
registered partnership, the property regime of a registered partnership which
has been effected in the Netherlands shall be governed by Dutch law (Article 6),

- the question of whether a registered partnership which was entered into in the
Netherlands may be terminated by mutual consent or by dissolution shall be
governed by Dutch law (Article 16),

- the question whether a registered partnership which was effected outside the
Netherlands may be terminated by mutual consent or may be dissolved, and on
what grounds, shall be governed [subject to certain exceptions] by Dutch law
(Article 31.1),

- with respect to the dissolution of the registered partnership the court has always
jurisdiction if the registered partnership has been entered into in the
Netherlands (Article 33.1).

These proposals are predicated on an existing laws which makes the Dutch registered
partnership available to Dutch nationals and European Union nationals and nationals
of the EFTA countries lawfully resident in the Netherlands, and to other persons
having a valid right of residence in the form of a temporary or permanent residence
permit. The very broad application, in the proposed rules, of Dutch laws and
procedures, even to cases where the parties may have lost any real connection with
the Netherlands, exceeds what would perhaps be regarded as acceptable in the case of
marriage.

The second set of difficulties in achieving a uniform approach derives obviously from
the fact that attitudes towards recognition, in those States which do not accept
registered partnerships in their national laws, will vary. Some States may object to
recognition in any shape or form; others may be prepared to accord some recognition,
but they may differ both in respect of the basic conditions (and perhaps procedures)
for recognition and in respect of the scope of the effects which flow from recognition.
They may wish to exclude from recognition partnerships in which, at the time of
registration, either of the partners lacked capacity under his/her personal law.+ They
may also wish to distinguish between different categories of registered partnership.s

Recognition and effects

To recognise or not to recognise

3 The Registered Partnership Act of 5 July 1997, which came into force on 1 January 1998.

4 Cf. the Hague Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations, Article 7
“Contracting States may refuse to recognize a divorce when, at the time it was obtained, both the
parties were nationals of States which did not provide for divorce and of no other State.”

5 This is already the case in some countries, for example, Germany.
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The threshhold question for many States will be whether any recognition at all should
be given to foreign registered partnerships. This is not the place to explore in any
depth the social, moral or political dimensions of this question. Nor is it intended to
explore here the fundamental rights considerations which must be taken into
consideration in developing private international law solutions. It is enough, for the
purposes of the present enquiry, to proceed on the hypothesis that there may be some
States which are prepared to consider giving at least some limited degree of
recognition to registered partnerships. However, before leaving the threshhold
question, it is perhaps wise to recall certain general considerations which may affect
the basic decision whether to recognise or not to recognise.

(1) Registered partnerships serve a variety of purposes and may be entered into by
persons whose mutual relationships differ widely. A public policy which opposes
recognition of one category of registered partnership may not necessarily be inimical
to all categories. For example, if the fundamental objection of a particular State is to
the recognition of homosexual partnerships, there may be no similarly strong objection
to a heterosexual registered partnership. Nor is there any technical reason (leaving
aside any questions of fundamental rights and discrimination) why the recognition
principles adopted by that State cannot distinguish between different categories of
partnership, even though they may not be subject to discrimination in the State where
they are established.s

(2)  The question of recognition is not a matter of all or nothing. Recognition may be
accorded for different purposes, and these different purposes may well involve
differing public policy considerations. From the standpoint of public policy, the
question of whether a registered partnership should be recognised for the purpose of
conferring certain state benefits (which normally attach to marriage), or a preferential
tax regime, on the partners raises a differing set of considerations from those which
are relevant to the question whether it should be recognised for the purpose of giving
effect to private obligations or property relations between the parties. Recognition for
the purpose of determining whether the status of registered partnership affords any
special position with regard to parent/child relations (such as the capacity to adopt), is
different from recognition for the purpose of deciding whether one partner is or is not
free to enter into a second partnership or marriage.

Different degrees of recognition

On the above-mentioned hypothesis that some States, including some of those whose
national laws do not provide for registered partnerships, may be prepared to consider
according some perhaps limited degree of recognition to foreign registered
partnerships,” is it possible to begin to develop a uniform approach? Is the fact that
different States will want different levels of recognition an insuperable obstacle?

For example, where the recognising State is one which itself provides for registered
partnerships, the desired effects of recognition may be very broad. The analogy of
marriage is likely to be applied. The preferred policy may be to give to registered

6 Replies to a questionnaire concerning recognition of Dutch registered partnerships, prepared by a
committee established by the Dutch State Secretary of Justice, reveal that many countries already
draw a distinction between same-sex and other registered partnerships, regarding recognition only of
the former as being contrary to public policy.

7 As is apparent from the responses to the questionnaire mentioned in the previous footnote.
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partnerships broadly the same effects in the recognising State as a partnership
concluded there.s (Though it should be remembered that the precise nature of certain
effects (e.g. in relation to maintenance and property rights) may, under the law of the
recognising State, be subject to specific applicable law rules, as is the case with
marriage.)

On the other hand, where the recognising State is one which does not itself provide for
registered partnerships, the matter is more complicated. The complications have two
sources. First, as already stated, the recognising State may wish to limit the effects of
recognition, in order, for example, to prevent the partnership enjoying a similar status
and similar privileges to marriage. Second, in respect of those areas in which the
recognising State is prepared to accept that the foreign partnership has effects, there
may be a complete absence of appropriate domestic provisions. As a result, either (a)
an applicable law will have to be specified which does provide for the effects in
question (e.g. the law of the State where the partnership was registered), or (b) in so
far as the effects are to be governed by the law of the recognising State, the laws of
that State will need to be adapted.

One may next ask whether, in the case of States which opt for a system of partial
recognition, it is possible to find some broadly agreed basis for distinguishing between
effects which are and those which are not acceptable. The difficulty here is in
identifying the reasons underlying the policy of partial recognition, and these may
differ, at least in part, from State to State.

One might, for example, speculate that certain States may wish to draw the line at the
point where recognition would be seen as facilitating the establishment of registered
partnerships (or certain categories of registered partnership), or otherwise giving
support within the recognising State to the ongoing relationship. This would not
preclude recognition of all effects.

Take, for example, a case in which A and B register their partnership in the
Netherlands and five years later move to live in State X which makes no provision for
registered partnerships. State X does not wish to recognise the partnership as having
effects in relation to matters such as taxation or social welfare, or in relation to the
continuing rights and obligations of the partners inter se to the extent that recognition
involves state support for the continuing relationship within State X. This would not
seem to preclude recognition of, for example, property rights as between the partners
arising from the partnership, at least in so far as they have vested in the parties
before their move to State X. In the event of a breakdown in the partnership, State X
may be unwilling to make available its maintenance procedures for an original
application by one of the partners; there might perhaps be less objection to enforcing
an order which had already been made abroad before the partners, or one of them,
moved to State X. There may also be less objection to recognition of the partnership as
affecting the capacity of either of the registered partners to enter into a marriage with
another person in State X.

No doubt some of these distinctions are controversial. Also, the distinctions may be
drawn differently according to the category of registered partnership involved. For
example, the threshold for recognition will, in many States, be lower for heterosexual
than for homosexual partnerships.

8 This is already the case, for example, in Norway.
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A minimum effects approach

If there is to be any movement towards a uniform set of rules regulating the
recognition of registered partnerships, it is clear from what has been said above that
the approach would have to be flexible enough to accommodate the different degrees to
which States are likely to be prepared to offer recognition. At the same time, the
exercise would be pointless in the absence of some common ground. This points to a
system in which certain minimum effects of recognition are agreed, with the
possibility of individual States affording recognition above that minimum.

The following are possible elements in a uniform approach, which is offered for
discussion purposes only:

(1) A rule specifying, as the basic conditions for recognition of a foreign registered
partnership,
- that the partnership has been validly entered into in the State where it was
registered,?
- that it was established in accordance with certain specified applicable law
principles (relating to matters such as capacity),

(2) A rule that recognition may be refused, inter alia, on the ground that certain
specified substantive requirements of the recognising State (in relation, for
example, to matters of age and prohibited relationships) have not been met.:

(3) A rule specifying certain minimum effects of recognition,? and the law applicable
to those effects.

(4) A rule permitting States to accord recognition on a wider basis than that
specified in (1), and to recognise effects beyond those specified in (3).

The crucial question, is whether a sufficient number of States would be prepared to
agree upon a sufficient number of minimum effects of recognition to make the exercise
of establishing uniform rules worth undertaking.

9 Cf. Hague Convention of 14 March 1978 on Celebration and Recognition of the Validity of Marriages,
Article 9.

10 Cf. Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition, Article
11.

11 Cf. Hague Convention of 14 March 1978 on Celebration and Recognition of the Validity of Marriage,
Article 8.

12 Cf. Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition,
Article 11, Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of
Intercountry Adoption, Article 26.
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The role of the Hague Conference on Private International Law

The interest of the Hague Conference on Private International Law in the private
Iinternational law dimensions of non-marital cohabitation goes back some years. A
Note on the law applicable to unmarried couples was drawn up by the Permanent
Bureau in December 1987.13 When the topic was discussed in the First Commission at
the Sixteenth Session,* the Secretary General’s view was that , although this was a
significant social phenomenon which is increasingly giving rise to conflict of laws
problems, there was no immediate need to draft a Convention on the subject. The
matter was retained on the Agenda, and in subsequent years the Permanent Bureau
continued to monitor the development of the subject in comparative law.

A second note on the law applicable to unmarried couples was drawn up by the
Permanent Bureau in 1992,5 including in an Annex a detailed study, Part I of which
dealt with the unmarried couple in comparative law, and Part II of which dealt with
free unions in private international law. The note drew attention to the established
nature in Western Europe of the phenomenon of the “international cohabiting couple”,
and predicted that, with the guarantee of free movement for individuals and the
opening up of the frontiers of Eastern Europe, the phenomenon would gather
momentum. It also pointed out that a similar situation was found in Latin America
where free unions, which are often involuntary because they are due mainly to
administrative and economic obstacles to marriage, are extremely common.

The Eighteenth Session of the Hague Conference on Private International Law
decided in 1996 to retain on the Agenda of the Conference the subjects of “jurisdiction,
applicable law, and recognition and enforcement of judgements in respect of
unmarried couples.”’® The Permanent Bureau is currently continuing its work on
these subjects, embracing also the emerging forms of registered partnership, which
have been the subject matter of this paper. These matters will again be discussed at a
special Commission of the Hague Conference on general affairs which is due to take
place at The Hague early in the year 2000. A further study for the attention of that
Special Commission is under preparation by the Permanent Bureau.

The Council of Europe Fifth European Conference on Family Law on the Civil Law
Aspects of Emerging Forms of Registered Partnerships is being held at a particularly
opportune moment, and the papers, discussions and conclusions to which the
Conference gives rise, will be of great importance in helping to reach a decision on
whether it is now time to begin work on a Convention on the private international law
aspects of non-marital cohabitation in general, or of any of its particular forms.

The Hague, January 1999.

13 Proceedings of the Sixteenth Session (1988), Tome I, Miscellaneous matters, pp. 159-161.

14 Jbid., Minutes No 3.

15 Proceedings of the Seventeenth Session (1995), Tome I, First Part, Miscellaneous matters, pp. 109-147.
16 Final Act of the Eighteenth Session, Part B, at 4 c.
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