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CONCLUSIONS AND RECOMMENDATIONS

From 21 to 24 May 2012, 125 representatives from more than 20 States and overseas territories, international organisations as well as members of the Permanent Bureau of the Hague Conference on Private International Law (the Hague Conference) met in Bermuda to learn about the Hague Conference in general and some of the multilateral treaties that have been concluded under its auspices (Hague Conventions), as well as to discuss the relevance of these instruments to the Caribbean Region and Bermuda.
The seminar was organised by the Government of Bermuda, in collaboration with the Permanent Bureau, and with the support of the Commonwealth Secretariat.

The seminar covered each of the main areas of private international law addressed by Hague Conventions, namely (i) child protection, family and property relations, (ii) legal cooperation and litigation, and (iii) commercial, torts and financial law.

RECOGNISING that the Hague Conventions reinforce legal certainty and predictability, as well as the protection of individual rights and legitimate commercial interests;

RECOGNISING that 12 of the 16 Caribbean Community (CARICOM) jurisdictions are members of the Commonwealth, the participants invite the Commonwealth Secretariat to assist and support networking between the Commonwealth jurisdictions in the region in order to facilitate the cross border protection of children and families, to promote legal certainty and predictability in commercial and financial matters, and to encourage judicial and administrative co-operation through the Hague Conventions;

ACKNOWLEDGING the great benefit of co-operation between the Hague Conference and the Commonwealth in areas of common interest, as confirmed by the present seminar;

RECOGNISING the valuable opportunity that the seminar afforded to participants to:

a) gain a better understanding of the Hague Conventions and their relevance, implementation and practical operation in the Region;

b) appreciate how the Hague Conventions serve as a basis for furthering co-operation, communication and co-ordination between legal systems;

c) understand the interactions between the Hague Conventions and the implementation of international human rights, as well as the promotion and facilitation of international trade and investment;
d) exchange experiences and ideas with respect to the Hague Conventions and their relevance in the region; and

EXPRESSING the wish for similar seminars to be convened in the Region on a regular basis in the future;

THE PARTICIPANTS

In relation to the Seminar and the Hague Conference in general:

1. Resolved to share information obtained from the Bermuda Conference with the relevant authorities of the States in the Region, as well as regional and international organisations and professional associations;
2. Recommended that each State in the Region consider becoming a member of the Hague Conference;

3. Acknowledged that membership greatly enhances the possibility of receiving technical assistance from the Permanent Bureau in relation to the implementation and practical operation of the Hague Conventions;

4. Welcomed the fact that a number of States in the Region have already become Contracting States to various Hague Conventions, and that a number of these Conventions apply to overseas territories in the Region by way of extension;

5. With respect to Conventions which are not yet applicable, encouraged each jurisdiction to actively consider the merits and assess the means of joining the Conventions by way of ratification or accession, or by having them extended to the jurisdiction, and in that respect were pleased to hear that a number of States are in the process of finalising internal procedures to join some of the Conventions discussed;

6. Encouraged each State in the Region that is a Contracting State to a Hague Convention to promote the acceptance of that Convention among other States in the Region, and, where applicable, to co-operate with the Hague Conference in its periodic reviews of the Conventions’ practical operation; and
7. Encouraged Contracting States, as well as overseas territories to which Conventions apply, to share experience and harmonise the operation of these Conventions, with a view to further increasing their efficiency.

In relation to the Child Abduction Convention and Child Protection Convention:

8. Reaffirmed the relevance of these Conventions in the Region and the importance of international co-operation for the protection of children moving across borders;

9. With respect to the Child Abduction Convention, emphasised the need for swift proceedings in order to meet the Convention’s objectives and ensure the safe return of children;

10. With respect to the Child Protection Convention, acknowledged the complementary nature of this instrument to the Child Abduction Convention; and

11. Recognised the value of the Hague International Network of Judges in facilitating the practical operation of both Conventions, and encouraged States and territories which have not yet done so to designate members of the Network; in this respect, the participants were delighted to hear about the upcoming formal designation of the Hon. Mrs. Justice Norma Wade-Miller of the Supreme Court of Bermuda and President of the Commonwealth Magistrates’ and Judges’ Association, as member of the Network; participants also encouraged direct judicial communication among courts in the Region to the furthest possible extent.

In relation to the Intercountry Adoption Convention:

12. Recognised that intercountry adoption should only occur in accordance with the subsidiarity principle and only in the best interests of the child, and be seen as a shared responsibility of the ‘States of Origin’ and the ‘Receiving States’, to ensure the successful operation of the Convention;

13. Noted the importance of the Convention in combating the abduction, sale, and trafficking of children; and

14. Acknowledged the importance of the Convention as the appropriate legal and administrative framework for intercountry adoption.

In relation to the Child Support Convention and its Protocol:

15. Recognised the importance of the Convention as the appropriate administrative and legal framework for the recovery of child support and other forms of family maintenance; and

16. Acknowledged the role of the Convention in inviting reforms to existing systems for the recovery of child support and other forms of family maintenance.

In relation to the Form of Wills Convention:

17. Acknowledged that the Convention helpfully provides for rules favourable to upholding the formal validity of wills (favor testamenti) and that it enables a testator to dispose of his/her estate in a single will (i.e. avoiding the need to execute multiple wills depending on the location of property);

18. Also acknowledged that the Convention addresses the need for uniformity in decisions on the formal validity of wills across different States; and

19. Recognised the importance of the Convention as an important and relevant treaty in international estate planning.

In relation to the Succession Convention:

20. Recognised that the Convention represents an important international and mutual accommodation of both civil law and common law and practice, and that it offers pragmatic and workable solutions; and

21. Recognised that the Convention allows for effective succession planning.

In relation to the Apostille Convention:

22. Recognised that the Convention greatly facilitates the fast and efficient authentication of public documents emanating from one Contracting State to be produced in another Contracting State;

23. Recognised the role of the Convention in establishing a regulatory environment that is more conducive to foreign direct investment, as highlighted by the World Bank;

24. Recognised the increasing acceptance and use of electronic Apostilles (e-Apostilles) and electronic registers of Apostilles (e-Registers) as part of the electronic Apostille Program (e-APP), and encouraged newly acceding States as well as other Contracting States to implement this program as a means to further enhance the secure and effective operation of the Convention; and
25. Encouraged Contracting States as well as other interested States in the Region to participate in the next meeting of the Special Commission on the practical operation of the Apostille Convention, which is scheduled for 6-9 November 2012.
In relation to the Service of Process Convention and Taking of Evidence Convention:

26. Noted that these Conventions greatly simplify and expedite the transmission of requests for service of process and taking of evidence abroad, and facilitate the prompt execution of those requests;

27. With respect to the Taking of Evidence Convention, expressed the wish that relevant formalities be completed to bring the Convention into effect in all overseas territories of Contracting States; and

28. Recognised that the designation of Central Authorities is critical to the smooth and effective operation of each Convention.

In relation to the Access to Justice Convention:

29. Noted with interest the importance and broad application of the Convention to cross-border matters, including equal treatment of nationals and residents of Contracting States in respect of legal aid, security for costs, and the enforcement of cost orders.

In relation to the Trust Convention:

30. Acknowledged the importance of the Convention as an effective means to have both commercial and family trusts recognised abroad, in particular in jurisdictions where the concept of trusts is not part of domestic legislation.

In relation to the Choice of Court Convention and ongoing work on the recognition and enforcement of foreign judgments:

31. Acknowledged the benefits to cross-border business of respecting agreements to settle disputes, which arise from international commercial transactions, before the court chosen by the parties;
32. Acknowledged the importance of the Convention as an instrument to reinforce the international litigation system, in parallel to the international arbitration system, in particular the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards;
33. Acknowledged the importance of harmonised rules on the recognition and enforcement of foreign judgments, at the regional and global level; and
34. Welcomed the decision to resume work at the Hague Conference towards common solutions on the recognition and enforcement of foreign judgments, and encouraged States in the Region to engage in this work to the furthest possible extent.
In relation to the Securities Convention:

35. Recognised the need for uniform conflict of laws rules that comport with the reality of how securities are held and transferred today (i.e., by electronic book-entry debits and credits to securities accounts);

36. Recognised further that the legal uncertainty as to the law governing the perfection, priority and other effects of transfers imposes significant friction costs on even routine transactions and operates as an important constraint on desirable reductions in credit and liquidity exposures; and

37. Acknowledged that the Convention reflects a pragmatic approach and provides legal certainty and predictability for cross-border securities transactions, thus facilitating the international flow of – and access to – capital.

The participants of the Bermuda Seminar recognised the event’s success and acknowledged the exceptional organisation of the Seminar by the Government of Bermuda, in particular the Parliamentary Registry. They warmly thanked the Bermuda Government, the Permanent Bureau, and the Commonwealth Secretariat for their generosity and efficiency in staging this important and significant event. The participants also thanked the administrative and support staff for their untiring work and invaluable contribution to the success of this Seminar.

7th International Forum on the e-APP

14-15 June 2012 – Izmir, Turkey
Conclusions & Recommendations

On 14-15 June 2012, approximately 120 experts from 31 countries gathered in Izmir (Turkey) to attend the 7th International Forum on the electronic Apostille Program (e‑APP). The Forum was held under the auspices of the Ministry of Transport, Maritime Affairs and Communications of the Republic of Turkey and organised in collaboration with the Permanent Bureau of the Hague Conference on Private International Law, with the IT Law Institute of the Istanbul Bilgi University, Yaşar University, the Internet Board of Turkey and the Information and Communication Technologies Authority of Turkey as co-hosts.

The participants warmly thanked the co-hosts and organisers and acknowledged that this seventh Forum – the first in this series of international fora to be held in Eurasia – once more allowed for a very valuable exchange of information and experience regarding the e‑APP in general, and more specifically the issuance of e-Apostilles and operation of e-Registers.

The participants unanimously reached the following conclusions and made the following recommendations:

The electronic Apostille Program (e-APP) in general 

1. The participants noted with great satisfaction that since January 2012, the word “pilot” has been removed from the title of the e-APP, reflecting the success of the program and the fact that the e-APP has in fact become a reality in many parts of the world. The participants congratulated the many Competent Authorities – now numbering over 140 from 14 Contracting States – that have already implemented one or both components of the e-APP.
 They particularly welcomed the jurisdictions that have joined the e-APP since the 6th International Forum on the e-APP (held in Madrid in June 2010), namely Costa Rica, the Dominican Republic, Peru, Spain (43 Competent Authorities), the Russian Federation (83 Competent Authorities), and the U.S. states of California, Colorado, North Carolina, Washington and West Virginia. The participants noted that interest in the e-APP continues to grow in all regions of the world and applauded the efforts of several States and jurisdictions in actively pursuing implementation of one or both components of the e-APP. Participants also noted with interest that new Contracting States are increasingly taking the e-APP into account in their efforts to join the Convention.
2. The participants noted with satisfaction that the implementation of the Spanish e-APP system, which consists of one centralised e-Register and the possibility to issue e-Apostilles across the country, has almost been completed (the system also allows for a more efficient issuance of paper Apostilles). The Competent Authorities of Spain have already issued more than 200,000 Apostilles using the new system; most remarkably, almost 7,000 were e-Apostilles. The participants further noted that the total number of e‑Apostilles issued by Competent Authorities around the world since the start of the e-APP keeps growing (with Colombia alone registering approximately 1 million e-Apostilles per year in its e-Register).
3. The participants encouraged all Contracting States to the Apostille Convention to actively consider implementing the e-APP as an effective tool to further enhance the secure and effective operation of the Apostille Convention. The participants also encouraged Competent Authorities that are interested in implementing either or both components of the e-APP to consult with other Competent Authorities that have already implemented the relevant component(s). The participants recognised the benefits of establishing a dialogue between Competent Authorities with regard to the implementation of the e-APP (e.g., the ongoing cooperation between the Competent Authorities of Spain and Uruguay), which will facilitate the development of good practices and enhance awareness among State authorities of the different e-APP systems in operation around the world. 

Implementation of the e-APP in Turkey

4. The participants noted with great interest the preparatory work that has been undertaken by the Government of the Republic of Turkey with a view to implementing both components of the e-APP (i.e., the issuance of e-Apostilles and operation of an e-Register). The participants acknowledged that these efforts build on the impressive innovations already put in place by Turkey in the area of e‑ government, including by the General Directorate of the Turkish Post (PTT). It is envisaged that e-Apostilles will also be issued for public documents that have been executed in paper form and subsequently digitalised.
e-Apostilles

5. The participants noted that the issuance of electronic public documents is increasing at a rapid pace. At the same time, Competent Authorities that have not yet implemented the e-Apostille component are unable to issue Apostilles for these documents in their original format. The participants noted that e-Apostilles offer the only solution for apostillising electronic public documents, thereby maintaining the advantages of these documents in terms of security, efficiency and ease of transmission.

6. The participants noted that the majority of States have adopted legislation recognising that electronic signatures are functionally equivalent to handwritten signatures. The participants further recalled that as Apostilles do not have an expiration date, e‑Apostilles continue to be valid even after the digital certificate of the person signing the e-Apostille expires, provided that the digital certificate was valid when the e-Apostille was issued. Participants invited Competent Authorities to take this situation into account when selecting and using digital certificates to issue e‑Apostilles, noting the availability of Long Term Signatures that remain valid beyond the expiry of the digital credential, such as “Advanced Electronic Signatures” for PDF (PAdES) and HML (XAdES-T).

7. Forum participants reaffirmed the good practice of applying high standards to the issuance and management of digital credentials for use in applying digital signatures to e-Apostilles. This includes choosing a Certificate Authority that is well recognised in providing digital certificates which run on all major browsers and suit the document format chosen by the Competent Authority.
8. The participants encouraged Contracting States to inform other Contracting States when they begin issuing e-Apostilles. It is recommended to do so by notifying the Depositary of the Convention (i.e. the Ministry of Foreign Affairs of the Netherlands) and by also informing the Permanent Bureau of the Hague Conference.

9. Participants reaffirmed Conclusion & Recommendation No 6 of the 6th e-APP Forum (Madrid), which reads as follows: 

“[T]he Forum participants again emphasised the fundamental principle of the Convention according to which an Apostille validly issued in one State Party must be accepted in other States Party; the Forum participants stressed that this principle also applies to e-Apostilles issued in accordance with domestic law of the issuing State. Not extending this basic principle to e-Apostilles would provide receiving States with more power in the electronic environment than they have in the paper environment. Such a double standard would be very unsatisfactory as the use of e-Apostilles offers a far higher security standard than paper Apostilles. This recognition of foreign e-Apostilles is further supported by the fact that the majority of States have adopted legislation to the effect that electronic signatures are the functional equivalent of manuscript (holographic) signatures. Finally, Forum participants stressed the great advantage of the parallel use of an e-Register if and when a Competent Authority issues e-Apostilles; the possibility to also verify the origin of an e-Apostille in the relevant e-Register should provide recipients of e-Apostilles with all the necessary assurance.”

e-Registers

10. The participants noted with great satisfaction that e-Registers continue to lead to a far more frequent verification of the origin of Apostilles (both in paper and in electronic form) and are thus an essential and effective tool to combat fraud. 

11. Building on Conclusion & Recommendation No 6 of the 6th e-APP Forum (Madrid), the participants recommended that the following practices should also be considered when implementing an e-Register:

a) Like registers in paper form, e-Registers must comply with the requirements set out in Article 7 of the Apostille Convention. Accordingly, an e-Register must record the following particulars: (i) the number and date of the Apostille; and (ii) the name of the person signing the public document and the capacity in which he has acted, or in the case of unsigned documents, the name of the authority which has affixed the seal or stamp. The e-Register must also allow the recipient of the Apostille (whether a paper Apostille or e-Apostille) to verify each of the above particulars.

b) Thus, basic e-Registers (Category 1 e-Registers) that simply confirm whether or not an Apostille matching the number and date entered by the user has been issued do not allow the relevant Competent Authority to discharge its obligations under Article 7 of the Apostille Convention, as it does not allow the recipient to verify the name of the person who has signed the public document and the capacity in which that person has acted, or in the case of unsigned documents, the name of the authority which has affixed the seal or stamp.

c) Furthermore, Category 1 e-Registers do not provide the assurance that the relevant Apostille is indeed being used with the underlying public document for which it was originally issued. Competent Authorities are therefore encouraged to operate e-Registers that provide at least a basic description and/or image of the Apostille and/or of the underlying public document (Category 2 e-Registers) or which also provide for a digital verification of the Apostille and/or of the underlying public document (Category 3 e-Registers). Participants recalled, however, that the full display of the Apostille and/or the underlying public document is subject to data protection laws of the jurisdiction operating the e-Register (e.g., an image of an Apostille in the e-Register may or may not contain the Apostille’s signature).

d) With a view to preventing “fishing expeditions” (i.e., attempts by users of an e‑Register to collect information about Apostilles that they have not received), the use of e-Registers should require the entry of unique information associated with an Apostille received; the most efficient means to accomplish this goal is for Competent Authorities to number Apostilles non-sequentially (or otherwise randomly) and for the e-Register to request the recipient to enter this unique identifier in the e-Register, together with the date of issuance of the Apostille. If Apostilles are numbered sequentially, it is recommended to include a code on the Apostille (ideally alphanumeric and generated electronically) outside the area containing the 10 standard informational items of the Apostille and to request the recipient to enter this code together with the number and date of the Apostille to access the e-Register.
e) e-Registers are increasingly requiring users to enter a randomly generated word and/or number to ensure that the user is a person and not a computer. This practice is to be encouraged as it helps avoiding spam. The participants noted that relevant technology is evolving and that other means can produce the same results.

f) 
Participants also noted with great interest that at least one Competent Authority is exploring the possibility of adding to its paper Apostilles a Quick Response (QR) code, which allows the recipient to access the Competent Authority’s e-Register by scanning the code. This practice is to be encouraged (in conjunction with Extended Validation SSL Certificates, see below g).

g) Participants noted the importance of protecting the online integrity of e‑Registers, particularly against the risk of third party websites fraudulently assuming the identity of a Competent Authority to offer false information about Apostilles. Competent Authorities are thus encouraged to follow the best practice set by New Zealand and Peru and use Extended Validation (EV) SSL Certificates (indicated by a green colour in the URL bar of the web browser) or similar technology to provide assurance to users about the identity of the website operator.

8th International Forum on the e-APP
12. The participants warmly welcomed the announcement by Ms Silvana Montes de Oca, Director of Consular Affairs of the Ministry of Foreign Affairs of Uruguay, that the 8th International Forum on the e-APP will be organised by the Ministry of Foreign Affairs of Uruguay, in collaboration with the Permanent Bureau, and will be held in the course of 2013. This will be the first e-APP Forum to be held in Latin America and indeed the first e-APP Forum in the Southern Hemisphere. Participants congratulated the Ministry of Foreign Affairs of Uruguay for its initiative and recognised the importance and value of considering geographic and legal diversity when choosing a venue for an e-APP Forum.

The participants thanked the main sponsors, co-sponsors and supporters of the Forum for their generous contribution to the event.
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FRANCOPHONE WORKSHOP

ON THE HAGUE CONVENTION OF 29 MAY 1993 ON

PROTECTION OF CHILDREN AND

CO-OPERATION IN RESPECT OF INTERCOUNTRY ADOPTION
Dakar (Senegal) – 27-30 November 2012
CONCLUSIONS AND RECOMMENDATIONS

presentation of the workshop
The Permanent Bureau of the Hague Conference on Private International Law organised a Francophone Workshop on the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption (hereafter, “the 1993 Hague Convention” or “the Convention”) in Dakar (Senegal) from 27 to 30 November 2012. This meeting gathered over 60 experts from the Central Authorities in adoption and / or child protection matters, as well as the judicial authorities of 15 States of origin of Francophone Sub-Saharan Africa (Benin, Burkina Faso, Burundi, Congo, Democratic Republic of Congo, Guinea, Ivory Coast, Madagascar, Mali, Mauritius, Niger, Rwanda, Senegal and Togo) and the Caribbean (Haiti) that are Parties to the Convention or have undertaken steps to become a Party. Francophone experts from the Central Authorities of seven receiving States (Belgium, Canada, France, Italy, Switzerland, the Netherlands and the United States of America), as well as from four international organisations (EurAdopt, Save the Children, International Social Service and UNICEF) were also present.

This Workshop was organised by the Hague Conference with the generous financial support of the Governments of Belgium (French Community), France, Italy, the Netherlands and Switzerland. It follows the first Francophone Seminar on intercountry adoption held in The Hague in June 2009. 

Based on a programme promoting the sharing of experiences and practices on a wide range of issues linked to the operation and implementation of the 1993 Hague Convention, this Workshop aimed to further a good understanding of the Convention, to review the implementation of this instrument in the States that were invited, to help ensure that intercountry adoptions are undertaken in compliance with the child’s best interests and fundamental rights, as well as to contribute to preventing the abduction, sale or trafficking of children for adoption purposes.

the participating experts and judges:

Having regard for the value and relevance of the multilateral Conventions developed by the Hague Conference, in particular in relation to child protection;

Appreciating the numerous encouraging signs generated by the discussions among members of the Francophone family in relation to child protection and, in particular, adoption;

Considering the importance of the 1993 Hague Convention as an international legal framework aimed at protecting children in intercountry adoption and promoting the principle of subsidiarity;

Considering the increase in the number of intercountry adoptions of children from non-Contracting States to the Convention, in particular from Sub-Saharan Africa;

Considering the important number of Francophone States of origin having acceded to or ratified the 1993 Hague Convention, and with the aim of encouraging those States which have not yet done so to accede to or ratify the Convention;

Considering the link between the 1993 Hague Convention and Articles 20 and 21 of the 1989 United Nations Convention on the Rights of the Child on the one hand, and Article 24 of the 1990 African Charter on the Rights and Welfare of the Child on the other; 

Reiterating the value of the 2009 United Nations Guidelines for the Alternative Care of Children;

Drawing particular attention to the Guidelines for Action on Intercountry Adoption of Children in Africa, adopted in 2012 at the Fifth International Policy Conference on the African Child in Addis Ababa (Ethiopia);

Recognising UNICEF’s support for the 1993 Hague Convention through “UNICEF’s position on intercountry adoption” of 22 July 2010 and the close collaboration between UNICEF and the Hague Conference on technical assistance, capacity-strengthening and the sharing of information; 

have unanimously agreed on the following conclusions and recommendations:

1. the position of adoption in the child protection system 

For a better implementation of the principle of subsidiarity, Contracting States should commit further resources and strengthen their advocacy actions for the consolidation of their child protection systems and the promotion of prevention and family reunification measures. Solutions ensuring that children are cared for in a permanent family environment in their country, including domestic adoption, should be encouraged. 

The child should be involved in any decision affecting him / her, in accordance with his / her maturity and level of understanding.
Any undue delay in the decision-making process regarding a child in need of protection should be avoided.

2. ratification of / accession to the 1993 convention 

The 1993 Hague Convention is the international legal framework of reference in intercountry adoption. Those States of origin that are not yet Parties to this Convention are encouraged to examine the benefits of ratification of, or accession to, the Convention in order to protect the rights of children in the context of intercountry adoption, bearing in mind the need for adequate preparation prior to any accession or ratification.

Existing methodological tools, including Annexes 1, 2 and 3 of the Guide to Good Practice No 1 on the 1993 Hague Convention, as well as the sharing of experiences with other Contracting States, are highly recommended in order to adequately prepare a State for change. 

At all times, a dialogue and synergy among all actors are necessary for their effective commitment to, and involvement in, the implementation of the 1993 Hague Convention and the efficient application of its procedures and safeguards. 

Given that the implementation of the 1993 Hague Convention is an ongoing process, it is also advisable to establish assessments and supervision systems aimed at improving its operation in each Contracting State.

3. guides to good practice developed by the permanent bureau 

The value of Guides to Good Practice Nos 1 and 2 relating to the 1993 Hague Convention, developed by the Permanent Bureau, is recognised, and their wide dissemination is desirable with a view to strengthening the knowledge of all actors that are involved in the intercountry adoption process. 

4. co-operation among states: mutual support and assistance 

The participants accept and support the principle of co-responsibility, i.e., the recognition of the fact that receiving States and States of origin should share the responsibilities to develop safeguards and procedures that protect the best interests of the child who is the subject of an intercountry adoption.

A clear definition of the responsibilities of each actor and the recognition of a moral, legal and political responsibility shared among partner States allows for the effective implementation of the principle of co-operation that is promoted by the 1993 Hague Convention.

Based on Recommendation No 5 of the 2009 Francophone Seminar, the participants reaffirm and add that:

In compliance with the principles of the Convention, receiving States should:

· respect the conditions required in relation to adoption in States of origin;

· refrain from placing any pressure on States of origin aimed at obtaining children by taking specific measures such as controlling the number of accredited bodies and the number of files of prospective adoptive parents sent to States of origin, in accordance with the actual adoption needs in these States;

· ensure that adoptive parents have the ability to receive and care for the child that is being matched to them by the authorities of the State of origin.

In order to further regulate the requirements for adoption in their own State, States of origin should better:

· ascertain the background of children presented for adoption; 

· assist biological families faced with a risk of separation, and provide biological parents wishing to proceed with a formal voluntary relinquishment of their child with the necessary advice and information on the implications of their decision;

· prepare the children for their adoption;

· supervise the activities of accredited adoption bodies and of other intermediaries in their State.

5. scope of application of the convention 

The participants reiterate Recommendation No 11 of the 2010 meeting of the Special Commission, according to which: 

“The Special Commission emphasised that all intercountry adoptions falling within the scope of the Convention under Article 2(1), including in-family adoptions and adoptions by nationals of the State of origin, are subject to Convention procedures and safeguards.”
Should there be doubts in relation to the habitual residence of the prospective adoptive parents, in particular in the case of foreign temporary workers or foreign residents in a State of origin, the Central Authorities of both States, or in their absence, the involved competent authorities, should confer regarding the legal classification of that residence and provide the prospective adoptive parents with advice on their particular situation before they submit an adoption request.

6. role and functions of central authorities 

The participants reiterate the importance of clearly defining the role of each authority, for a better understanding of the system and a better co-ordination of the actors involved in the intercountry adoption process. 

In order for the Central Authorities to be able to effectively undertake all the responsibilities that are placed upon them by the Convention, it is appropriate for the respective State to provide them with the material and human resources needed for the implementation of their functions, including adequately trained multidisciplinary staff. 

7. accreditation and authorisation of accredited adoption bodies 

Private and independent adoptions are not compatible with the Convention. Thus, receiving States and States of origin should take measures to prohibit them.

It is strongly recommended to use ethical and professional accredited bodies which are strictly selected by the receiving State and which are authorised to act in a State of origin in accordance with the actual needs of adoptable children and on the basis of authorisation criteria.

The supervision and monitoring of these accredited bodies remain the responsibility of the receiving State, in close collaboration with States of origin.

The beginning of new partnerships with foreign accredited bodies in a State of origin should be undertaken under the auspices of both countries’ Central Authorities.

8. adoptability of the child 

States of origin should ensure the legal and psychosocial adoptability of the child on the basis of clear, defined and transparent criteria, as well as on the basis of the detailed information gathered on each child’s specific situation, including his medical situation.

9. respect for the needs of adoptable children in states of origin – reversal of the flow of the files 

Receiving States should ensure, in co-operation with States of origin, that the number and the quality of the files of prospective adoptive parents submitted do comply with the characteristics and the needs of adoptable children in these States of origin.

Thus, receiving States and States of origin could, in close collaboration, initiate a reflection on the possibility of expanding and implementing the practice known as the “reversal of the flow of the files”, according to which the files of prospective adoptive parents are only sent upon a specific request of the State of origin, in accordance with the characteristics and the needs of adoptable children.

10. selection and preparation of prospective adoptive parents 

The information received from States of origin in relation to the characteristics and the needs of adoptable children contributes to the development of tools for the preparation of prospective adoptive parents for intercountry adoption, as well as for the management of their expectations. 

The participants highlight the need for a general preparation of prospective adoptive parents in relation to intercountry adoption, and for specific preparation in relation to each country in which they may adopt. The preparation of prospective adoptive parents should be in line with a perspective of prevention of bad practices; awareness should also be raised as to the specific features and the challenges of adoption as a form of particular parenthood and should lead to the accountability of prospective adoptive parents. 

11. children with special needs

Particular attention should be drawn to the cases of children with special needs, for whom intercountry adoption could be a solution, in compliance with the principle of subsidiarity and the best interests of the child.

A specific selection and preparation of prospective adoptive parents, as well as a particular preparation of the child, is necessary for this type of adoption.

12. training of the actors 

The participants recognise that the specialisation and the adequate training of competent authorities, Central Authorities, and other actors involved in the adoption procedure, contribute to a better application of the Convention and to the elimination of abuses and bad practices.

13. financial aspects of intercountry adoption

States should take effective measures to ensure the transparency and the reasonableness of the costs linked to the adoption process – as much in the receiving State as in the State of origin – in order to prevent and eliminate practices that may lead to abuses and improper financial gain. 

The participants recognise the work undertaken by the Expert Group on the Financial Aspects of Intercountry Adoption, and recommend the use of the tools presented by the Permanent Bureau during its first meeting in October 2012, i.e., the definitions aimed at contributing to the harmonisation of terms used in this field (adopted at the meeting), as well as an “Information Note on the Financial Aspects of Intercountry Adoption” and the tables detailing the costs and expenses incurred in the adoption procedure in different countries (the completion of both these tools is pending). 

14. prevention of abuses

It is fundamental to prevent the adoption of children occurring without their rights being respected or without minimum guarantees being applied to the adoption.

The participants highlight, with concern, a certain number of illicit or unethical practices, such as the forgery of documents, corruption and fraud, against which it is desirable to fight with great rigour.

The participants welcome the work of the Expert Group on the prevention of abuses and illicit practices as well as the Discussion Paper drafted by the Expert Group entitled “Co-operation between Central Authorities to develop a common approach to preventing and addressing illicit practices in intercountry adoption cases.”
15. statistics 

The participants reiterate Recommendation No 30 of the 2010 meeting of the Special Commission, which states:

“The Special Commission underlined the importance for States Parties of submitting general statistics on an annual basis to the Permanent Bureau using the forms contained in Preliminary Document No 5 of April 2010.”
16. technical assistance

The participants underline the proven value of the technical assistance offered to States of origin by the Permanent Bureau within the framework of its Intercountry Adoption Technical Assistance Programme (ICATAP), in order to support the beneficiary States towards a proper implementation of the Convention, and reiterate the need to allocate sufficient resources to these activities in order to complete them successfully.

17. post-adoption follow-up 

The participants recognise the importance of post-adoption follow-up services as support to the adoptee and his / her adoptive family. The link between the preparation of the adoptive family and the child and post-adoption follow-up demonstrates the need to promote and to commit sufficient resources to the preparation of all the parties to the adoption from the beginning of the procedure.

The participants reiterate the importance of Article 30 of the Convention on the preservation of information relating to the child’s background by the competent authorities and accredited bodies. The effective access to this information by the child and any other authorised person, insofar as it is allowed by the law of their State, must be supported by the provision of necessary advice. 

The participants confirm Recommendation No 18 of the 2005 meeting of the Special Commission on post-adoption reporting in order, on the one hand, for receiving States to encourage compliance with the requirements of States of origin in relation to follow-up reports and, on the other hand, for States of origin to establish reasonable requirements concerning the number of reports required and the time period during which these reports are to be submitted, in order to further the optimal integration of the adopted child into his adoptive family and new environment. The participants reiterate the benefits linked to the development of a model form for this purpose.

18. other hague conventions 

The participants reassert Recommendations Nos 41 and 42 of the 2010 meeting of the Special Commission which:

“Reiterated the value of the 1996 Convention on the International Protection of Children in the context of cross-border placement of children as well as other international child protection situations. 

Stressed the usefulness of linking the application of the Hague Adoption Convention of 1993 to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (the Apostille Convention). In the light of the high number of public documents included in a typical adoption procedure, the Special Commission recommended that States Parties to the Adoption Convention but not to the Apostille Convention consider the possibility of becoming a party to the latter.”
19. workshops

The participants unanimously recognise that this type of workshop is of great value to the proper understanding and effective implementation of the principles and safeguards of the 1993 Hague Convention, and hope that such meetings will take place again in the future. 
Dakar, 30 November 2012
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ATELIER DE TRAVAIL FRANCOPHONE 

SUR LA CONVENTION DE LA HAYE DU 29 MAI 1993 SUR 

LA PROTECTION DES ENFANTS ET 

LA COOPÉRATION EN MATIÈRE D’ADOPTION INTERNATIONALE
Dakar (Sénégal) – 27-30 novembre 2012
CONCLUSIONS ET RECOMMANDATIONS

présentation de l’atelier de travail

Le Bureau Permanent de la Conférence de La Haye de droit international privé a organisé à Dakar (Sénégal) un Atelier de travail francophone sur la Convention de La Haye du 29 mai 1993 sur la protection des enfants et la coopération en matière d'adoption internationale (ci-après « la Convention de La Haye de 1993 » ou « la Convention »), du 27 au 30 novembre 2012. Cette rencontre a réuni près de 60 experts issus des Autorités centrales en charge des adoptions et / ou de la protection de l’enfance, et des autorités judiciaires de 15 États d’origine d’Afrique sub-saharienne francophone (Bénin, Burkina Faso, Burundi, Congo, Côte d’Ivoire, Guinée, Île Maurice, Madagascar, Mali, Niger, République démocratique du Congo, Rwanda, Sénégal, et Togo) et des Caraïbes (Haïti) parties à la Convention ou ayant entrepris des démarches en vue de le devenir. Des experts francophones issus d’Autorités centrales de sept États d’accueil (Belgique, Canada, États-Unis d’Amérique, France, Italie, Pays-Bas et Suisse), et de quatre organisations internationales (EurAdopt, Save the Children, Service social international et UNICEF) étaient également présents.

Cet Atelier de travail a été organisé par la Conférence de La Haye grâce au généreux soutien financier des Gouvernements de la Belgique (Communauté française), de la France, de l’Italie, des Pays-Bas et de la Suisse. Il fait suite au premier Séminaire francophone sur l’adoption internationale, organisé à La Haye en juin 2009.

Autour d’un programme privilégiant les échanges d’expériences et de pratiques sur un large éventail de thèmes associés au fonctionnement et à la mise en œuvre de la Convention de La Haye de 1993, cet Atelier avait pour objectifs de promouvoir la bonne compréhension de la Convention, d’étudier la mise en œuvre de cet instrument dans les États invités, d’aider à garantir que les adoptions internationales soient effectuées dans l'intérêt supérieur de l'enfant et le respect de ses droits fondamentaux, ainsi que de contribuer à prévenir l'enlèvement, la vente ou la traite d'enfants aux fins d’adoption.

les experts et juges présents :

Constatant l’utilité et la pertinence des Conventions multilatérales élaborées par la Conférence de La Haye, en particulier en matière de protection des enfants ;

Appréciant les nombreux signes encourageants issus des échanges entre membres de la famille francophone, en matière de protection des enfants, et plus particulièrement en matière d’adoption ;

Considérant l’importance de la Convention de La Haye de 1993 comme cadre juridique international destiné à protéger les enfants en matière d’adoption internationale, et promouvant le principe de subsidiarité attaché à cette mesure ;

Considérant l’augmentation du nombre d’adoptions internationales d’enfants issus d’États non parties à la Convention, en particulier en Afrique subsaharienne ;

Considérant l’importance du nombre d’États d’origine francophones ayant adhéré à ou ratifié la Convention de La Haye de 1993, et en vue d’encourager les États ne l’ayant pas encore fait à adhérer à la Convention ou à la ratifier ;

Considérant le lien entre la Convention de La Haye de 1993 et les articles 20 et 21 de la Convention des Nations Unies de 1989 relative aux droits de l’enfant d’une part, et l’article 24 de la Charte africaine des droits et du bien-être de l’enfant de 1990 d’autre part ;

Rappelant l’utilité des Lignes directrices des Nations Unies de 2009 relatives à la protection de remplacement pour les enfants ;

Portant un intérêt particulier aux Lignes directrices sur l’adoption internationale en Afrique adoptées en 2012 lors de la 5ème Conférence internationale sur l’enfant africain à Addis-Abeba (Éthiopie) ; 

Saluant le soutien de l’UNICEF à la Convention de La Haye de 1993 à travers sa déclaration « La position de l’UNICEF sur l’adoption internationale » en date du 22 juillet 2010 et la collaboration étroite entre l’UNICEF et la Conférence de La Haye en matière d’assistance technique, de renforcement de capacités et de partage d’informations ;

se sont entendus à l’unanimité sur les conclusions et recommandations suivantes :

20. place de l’adoption dans le système de protection de l’enfance

Pour une meilleure mise en œuvre du principe de subsidiarité, les États contractants devraient engager plus de ressources et renforcer leurs actions de plaidoyer en faveur de la consolidation de leurs systèmes de protection de l’enfance et de la promotion de mesures de prévention et de réunification familiale. Les solutions garantissant aux enfants d’être élevés dans un environnement familial permanent dans leur pays, incluant l’adoption nationale, devraient être encouragées.

L’enfant devrait être associé à toute décision le concernant, eu égard à sa maturité et à son discernement. 

Tout délai indu dans la prise de décision relative à la situation d’un enfant ayant besoin d’une protection devrait être évité.

21. ratification de / adhésion à la convention de 1993

La Convention de La Haye de 1993 est le cadre juridique international de référence en matière d’adoption internationale. Les États d’origine qui ne sont pas encore Parties à cette Convention sont encouragés à examiner l’intérêt d’une ratification ou d’une adhésion pour protéger les droits des enfants dans le cadre de l’adoption internationale, en gardant à l’esprit la nécessité d’une préparation adéquate préalable à toute adhésion ou ratification. 

Les outils méthodologiques existants, dont les annexes 1, 2 et 3 du Guide de bonnes pratiques No 1 portant sur la Convention de La Haye de 1993, sont vivement recommandés pour préparer adéquatement un État au changement, tout comme le partage d’expériences avec d’autres États contractants.

À tout moment, la concertation et la synergie de tous les acteurs sont nécessaires pour leur engagement et leur implication effective dans la mise en œuvre de la Convention de La Haye de 1993 et dans l’application efficace de ses procédures et garanties. 

La mise en œuvre de la Convention de La Haye de 1993 étant un processus continu, la mise en place d’évaluations et de systèmes de contrôle en vue de l’amélioration de son fonctionnement dans chaque État contractant est également souhaitable.

22. guides de bonnes pratiques développés par le bureau permanent

L’utilité des Guides de bonnes pratiques Nos 1 et 2 portant sur la Convention de La Haye de 1993 développés par le Bureau Permanent est reconnue, et leur large diffusion est souhaitable en vue du renforcement des connaissances de tous les acteurs intervenant dans le processus d’adoption internationale.

23. coopération entre états : soutien et assistance mutuels

Les participants acceptent et soutiennent le principe de coresponsabilité, c’est-à-dire la reconnaissance du fait que les États d’accueil et les États d’origine devraient partager les responsabilités pour développer des garanties et des procédures protégeant l’intérêt supérieur de l’enfant sujet d’une adoption internationale.

Une définition claire des responsabilités de chaque acteur et la reconnaissance d’une responsabilité morale, juridique et politique partagée entre États partenaires permettent de mettre en œuvre de manière effective le principe de coopération promu par la Convention de La Haye de 1993.

Les participants, sur la base de la Recommandation No 5 du Séminaire francophone de 2009, réaffirment et ajoutent que :

Conformément aux principes de la Convention, les États d’accueil devraient :

· respecter les conditions requises relatives à l’adoption posées dans les États d’origine ;

· s’abstenir de toute concurrence et de toute pression sur les États d’origine pour obtenir des enfants, en prenant des mesures concrètes, telles que le contrôle par les États d’accueil du nombre d’organismes agréés et l’adéquation du nombre de dossiers de candidats à l’adoption envoyés aux États d’origine, en fonction des besoins réels en matière d’adoption dans ces États ;

· s’assurer que les parents adoptifs ont la capacité d’accueillir et de prendre en charge l’enfant qui leur est proposé par les autorités de l’État d’origine.

Pour améliorer les conditions d’adoption dans leur propre État, les États d’origine devraient mieux :

· vérifier les origines des enfants proposés pour l’adoption ;

· accompagner les familles biologiques faisant face à un risque de séparation et fournir aux parents biologiques souhaitant procéder à un abandon formel volontaire de leur enfant les conseils et informations nécessaires sur les effets de leur décision ;

· préparer les enfants à leur adoption ;

· contrôler les activités des organismes agréés en matière d’adoption et des autres intermédiaires dans leur État.

24. champ d’application de la convention

Les participants réaffirment la Recommandation No 11 de la réunion de la Commission spéciale de 2010, selon laquelle :

« La Commission spéciale souligne que toutes les adoptions internationales entrant dans le champ d’application de la Convention en vertu de l’article 2(1), y compris les adoptions intrafamiliales et les adoptions par des nationaux de l’État d’origine, sont soumises aux procédures et garanties prévues par la Convention. »

En cas de doute sur la résidence habituelle des candidats à l’adoption, en particulier dans le cas des travailleurs temporaires étrangers ou des résidents étrangers dans un État d’origine, les Autorités centrales des deux États, ou à défaut les autorités compétentes impliquées, devraient se concerter sur la qualification de cette résidence et fournir aux candidats des conseils sur leur situation particulière avant qu’ils ne déposent une demande d’adoption.

25. rôle et fonctions des autorités centrales

Les participants rappellent l’importance de définir clairement le rôle de chaque autorité pour une meilleure compréhension du système et une meilleure coordination des acteurs impliqués dans le processus d’adoption internationale.

Afin que les Autorités centrales puissent assurer de manière effective l’ensemble des fonctions qui leur sont dévolues par la Convention, il convient que leur État les dote des ressources matérielles et humaines nécessaires à l’exercice de leurs fonctions, y compris d’un personnel pluridisciplinaire adéquatement formé. 

26. agrément et autorisation des organismes agréés pour l’adoption

Les adoptions privées et indépendantes ne sont pas compatibles avec la Convention. En conséquence, les États d’accueil et d’origine devraient prendre des mesures pour les interdire. 

Le recours à des organismes agréés éthiques et professionnels, sélectionnés rigoureusement par l’État d’accueil et autorisés à travailler dans un État d’origine en fonction des besoins réels des enfants susceptibles d’être adoptés et de critères d’autorisation, est vivement recommandé. 

Le contrôle et la surveillance de ces organismes agréés demeurent de la responsabilité de l’État d’accueil, en étroite collaboration avec les États d’origine.

L’initiation, dans un État d’origine, de nouvelles collaborations avec des organismes agréés étrangers devrait se faire sous l’égide des Autorités centrales des deux pays. 

27. adoptabilité de l’enfant

Les États d’origine devraient s’assurer de l’adoptabilité juridique et psychosociale de l’enfant sur la base de critères clairs, définis et transparents, et des informations détaillées recueillies sur la situation spécifique de chaque enfant, y compris sa situation médicale.

28. respect des besoins des enfants adoptables dans les états d’origine – inversion des flux des dossiers

Les États d’accueil devraient veiller, en coopération avec les États d’origine, à ce que le nombre et la qualité des dossiers de candidats envoyés respectent les caractéristiques et les besoins des enfants adoptables dans ces États d’origine.

Les États d’accueil et les États d’origine pourraient ainsi, en étroite collaboration, amorcer une réflexion sur la possibilité d’étendre et de mettre en œuvre la pratique dite de l’« inversion des flux des dossiers », selon laquelle des dossiers de candidats à l’adoption ne sont envoyés que sur requête spécifique de l’État d’origine, en fonction des caractéristiques et des besoins des enfants adoptables.

29. sélection et préparation des futurs parents adoptifs

Les informations reçues de la part des États d’origine sur les caractéristiques et les besoins des enfants adoptables contribuent au développement d’outils pour la préparation des futurs parents adoptifs à l’adoption internationale ainsi que la gestion de leurs attentes. 

Les participants soulignent la nécessité d’une préparation générale des candidats sur l’adoption internationale, et d’une préparation spécifique sur chaque pays dans lequel ces candidats adoptent. La préparation des candidats à l’adoption devrait s’inscrire dans une perspective de prévention des mauvaises pratiques ; elle devrait également viser à une prise de conscience sur les spécificités et les enjeux de cette forme de parentalité particulière qu’est l’adoption et amener à la responsabilisation des candidats à l’adoption. 

30. enfants à besoins spéciaux

Une attention particulière devrait être apportée aux cas des enfants à besoins spéciaux pour lesquels l’adoption internationale pourrait être une solution, en respectant le principe de subsidiarité et l’intérêt supérieur de l’enfant. 

Une sélection et une préparation spécifiques des candidats à l’adoption, ainsi qu’une préparation particulière de l’enfant, s’avèrent nécessaires pour ce type d’adoption. 

31. formation des acteurs 

Les participants reconnaissent que la spécialisation et la formation adéquate des autorités compétentes, des Autorités centrales et des autres acteurs impliqués dans la procédure d’adoption participent à une meilleure application de la Convention et à l’élimination des abus et des mauvaises pratiques. 

32. aspects financiers de l’adoption internationale

Les États devraient prendre des mesures effectives pour garantir la transparence et le caractère raisonnable des coûts liés au processus d’adoption, tant dans l’État d’accueil que dans l’État d’origine, aux fins de prévenir et de supprimer les pratiques susceptibles de conduire à des abus et à des gains matériels indus. 

Les participants saluent le travail du Groupe d’experts sur les aspects financiers de l’adoption internationale, et recommandent l’utilisation des outils présentés par le Bureau Permanent lors de sa première réunion d’octobre 2012, à savoir : les définitions ayant pour but de concourir à l’harmonisation des termes employés dans ce domaine (adoptées lors de la réunion), ainsi qu’une « Note sur les aspects financiers de l’adoption internationale » et des tableaux détaillant les frais et coûts engagés lors des procédures d’adoption dans les différents États (ces deux outils étant en cours de finalisation).

33. prévention des abus

Il est essentiel de prévenir l’adoption d’enfants qui aurait lieu sans que leurs droits soient respectés ou que des garanties minimales leur soient appliquées. 

Les participants relèvent avec inquiétude un certain nombre de pratiques illicites ou non éthiques, telles que la falsification des documents, la corruption et la fraude, contre lesquelles il convient de lutter avec la plus grande fermeté. 

Les participants saluent le travail du Groupe d’experts sur la prévention des abus et des pratiques illicites et le Document de réflexion élaboré par le Groupe d’experts et intitulé « Coopération entre les Autorités centrales afin de développer une approche commune en vue d’empêcher et de remédier aux pratiques illicites dans des cas d’adoption internationale ».

34. statistiques

Les participants réaffirment la Recommandation No 30 de la réunion de la Commission spéciale de 2010, établissant que :

« La Commission spéciale souligne l’importance, pour les États parties, de soumettre chaque année au Bureau Permanent des statistiques générales en utilisant les formulaires du Document préliminaire No 5 d’avril 2010. »

35. assistance technique

Les participants soulignent l’utilité avérée de l’assistance technique apportée aux États d’origine par le Bureau Permanent dans le cadre de son Programme d’assistance technique en matière d’adoption internationale (ICATAP), afin d’accompagner les États bénéficiaires vers une mise en œuvre conforme de la Convention, et rappellent la nécessité d’allouer à ces activités des ressources suffisantes pour qu’elles soient menées à bien.

36. suivi post-adoption 

Les participants reconnaissent l’importance des services de suivi post-adoption en tant qu’appui et soutien à la personne adoptée et à sa famille adoptive. Le lien intrinsèque entre la préparation de la famille adoptive et de l’enfant, et le suivi post-adoption, rappellent la nécessité de promouvoir et de consacrer des ressources suffisantes à la préparation de toutes les parties à l’adoption, et ce dès le début de la procédure. 

Les participants réaffirment l’importance de l’article 30 de la Convention relatif à la conservation des informations en lien avec l’histoire de l’enfant par les autorités compétentes et les organismes agréés. L’accès effectif à ces informations par l’enfant et toute personne autorisée, dans la mesure permise par la loi de leur État, doit être accompagné des conseils nécessaires.

Les participants confirment à nouveau la Recommandation No 18 de la réunion de la Commission spéciale de 2005 concernant les rapports de suivi, afin que, d’une part, les États d’accueil encouragent le respect des exigences des États d’origine en matière de rapports de suivi et que, d’autre part, les États d’origine établissent un nombre et une durée raisonnables pour ces rapports, afin de favoriser l’intégration optimale de l’enfant adopté dans sa famille adoptive et dans son nouvel environnement. Les participants réaffirment les bénéfices liés au développement d’un formulaire modèle à cet effet.

37. autres conventions de la haye 

Les participants réaffirment les Recommandations Nos 41 et 42 de la réunion de la Commission spéciale de 2010 qui :

« Reconnaît l’importance de la Convention de 1996 sur la protection internationale des enfants dans le contexte du placement transfrontière ainsi que d’autres situations de protection internationale de l’enfant. 

Souligne l’utilité de lier l’application de la Convention de La Haye de 1993 sur l’adoption à la Convention de La Haye du 5 octobre 1961 supprimant l’exigence de la légalisation des actes publics étrangers (la Convention Apostille). Compte tenu du nombre important d’actes publics étrangers impliqués dans une procédure d’adoption ordinaire, la Commission spéciale recommande que les États parties à la Convention Adoption mais non encore parties à la Convention Apostille envisagent la possibilité d’y devenir parties. »

38. ateliers de travail

Les participants reconnaissent de manière unanime que ce type d’atelier de travail est d’une grande utilité pour comprendre et mettre en œuvre correctement et effectivement les principes et garanties posés par la Convention de La Haye de 1993, et espèrent que de telles rencontres pourront se tenir à nouveau dans le futur.

Dakar, le 30 novembre 2012
Fostering Co-operation through Hague Conventions
Regional Seminar for 

Armenia, Azerbaijan, Bulgaria, Georgia, Kazakhstan, Moldova, Romania, Turkey, Ukraine and Uzbekistan

Tbilisi, Georgia
26-28 February 2013
CONCLUSIONS AND RECOMMENDATIONS

From 26 to 28 February 2013, approximately 50 representatives from Armenia, Azerbaijan, Bulgaria, Georgia, Kazakhstan, Moldova, Romania, Turkey, Ukraine, and Uzbekistan, as well as from the Court of the Eurasian Economic Community, met with experts from Germany and the Permanent Bureau of the Hague Conference on Private International Law (the Hague Conference) in Tbilisi for a Seminar jointly organised by the Hague Conference and the Deutsche Internationale Rechliche Zusammenarbeit (IRZ). The Seminar aimed to build on efforts, which began at a similar event held in Bonn, Germany, in October 2010, to foster greater knowledge of, and co-operation through, the Hague Conventions. This second Seminar also aimed to go into more detail concerning select Hague Conventions and to give participants an opportunity to share the progress made in their respective States since 2010. In addition, several new States were invited to join this second Seminar in order to further expand the reach of co-operation and networks and to maximise the benefit of the event.
The Seminar covered two main areas of private international law addressed by certain Hague Conventions, namely (i) child protection, family and property relations, and (ii) legal co-operation and litigation.

NOTING the diversity of legal traditions among participating States;

RECOGNISING that greater economic and social integration among participating States has led to an increase in cross-border transactions and cross-border movements of families and children in particular, as well as the resulting interactions between legal systems;

RECOGNISING that the Hague Conventions reinforce legal certainty and predictability, as well as the protection of individual rights and legitimate commercial interests;

RECOGNISING that five of the ten participating States are Members of the Hague Conference (Bulgaria, Georgia, Romania, Turkey and Ukraine) and all participants are from States connected to the Hague Conference either as a Member, as a Contracting State to one or more Hague Conventions, or both;

WELCOMING the fact that a number of participating States have become Contracting States to various Hague Conventions, in particular following the Bonn Seminar, or are in the process of finalising internal procedures to join some of the Conventions discussed;
RECOGNISING that work undertaken at this Seminar should continue in order to facilitate the cross-border protection of children and families, to promote legal certainty and predictability in commercial and financial matters, and to facilitate and expedite judicial and administrative co-operation through the Hague Conventions;

ACKNOWLEDGING the great benefit of co-operation between the Hague Conference and IRZ in areas of common interest, as confirmed by the present Seminar;

RECOGNISING the valuable opportunity that the Seminar afforded participants to:

a) gain a better understanding of the Hague Conventions and their relevance, implementation and practical operation in the participating States;

b) appreciate how the Hague Conventions serve as a basis for furthering co-operation, communication and co-ordination between legal systems;

c) understand the interactions between the Hague Conventions and the implementation of international human rights, as well as the promotion and facilitation of international trade and investment;
d) exchange experiences and ideas with respect to the Hague Conventions and their relevance in the participating States; and

EXPRESSING the wish for similar seminars to be convened in the broad region of the participating States on a regular basis in the future and for additional targeted assistance regarding implementation and operation of the Hague Conventions to be available if needed and upon request;

THE PARTICIPANTS

In relation to the Seminar and the Hague Conference in general:

1. Resolved to share information obtained from the Tbilisi Seminar with the relevant authorities of the participating States, as well as regional and international organisations and professional associations;
2. Recommended that each participating State, where applicable, consider becoming a member of the Hague Conference, acknowledging that membership enables a State to take part in the decision-making process relating to the work programme of the Hague Conference and enhances the possibility of receiving technical assistance from the Permanent Bureau in relation to the implementation and practical operation of the Hague Conventions;

3. With respect to Conventions which participating States are not yet Party to, strongly encouraged each participating State to actively consider the merits and assess the means of joining the relevant Convention(s) by way of ratification or accession;

4. Encouraged each participating State which is a Contracting State to a Hague Convention to promote that Convention among other States, and, where applicable, to co-operate with the Hague Conference in its periodic reviews of the Conventions’ practical operation; and
5. Encouraged participating Contracting States to any Hague Conventions to share their experience and harmonise the operation of these Conventions, with a view to further increasing their efficiency.

In relation to the Child Abduction Convention and Child Protection Convention:

6. Reaffirmed the relevance of these Conventions in the participating States and the importance of international co-operation for the protection of children moving across borders;

7. With respect to the Child Abduction Convention, emphasised the need for swift proceedings in order to meet the Convention’s objectives and ensure the safe return of children;

8. With respect to the Child Protection Convention, acknowledged the complementary nature of this instrument to the Child Abduction Convention; and

9. Recognised the value of the International Hague Network of Judges in facilitating the practical operation of the Child Abduction Convention, and encouraged States which have not yet done so to designate members of the Network; participants also encouraged direct judicial communication among courts in participating States to the furthest possible extent.
In relation to the Intercountry Adoption Convention:

10. Recognised that for a better implementation of the principle of subsidiarity, Contracting States should strengthen their advocacy actions for the consolidation of their child protection systems in order to prevent family separation and, where separation occurs, to promote measures aimed at family reunification. If family reunification is not possible, participants encouraged solutions which ensure that children are cared for in a suitable permanent family environment in their country of origin, including domestic adoption;

11. Acknowledged that institutional care has a negative developmental effect on children and a permanent placement in an institution should, in most cases, be considered a measure of “last resort” for a child;

12. Recognised that States of origin should ensure the legal and psychosocial adoptability of a child on the basis of clear, defined and transparent criteria, as well as on the basis of the detailed information gathered on each child’s specific situation, including his medical situation and that a decision on adoptability requires proper, accurate documentation on the child’s background and origins;

13. Recommended that particular attention should be drawn to the cases of children with special needs, for whom intercountry adoption could be a solution, and noted that a specific selection and preparation of prospective adoptive parents, as well as a particular preparation of the child, is necessary for this type of adoption;

14. Recognised and supported the important work undertaken by the Hague Conference Expert Group of on the Financial Aspects of Intercountry Adoption, and recommended that States take effective measures to ensure the transparency and the reasonableness of the costs linked with the adoption process in order to prevent and eliminate practices that may lead to abuses and improper financial gain; and 

15. Reaffirmed Recommendation No. 18 of the 2005 Special Commission in that receiving States should “encourage compliance with post-adoption reporting requirements of States of origin” and “States of origin [are recommended] to limit the period in which they require post-adoption reporting in recognition of the mutual confidence which provides the framework for co-operation under the Convention.”

In relation to the Child Support Convention and its Protocol on Applicable Law:

16. Recognised the importance of the Convention as the appropriate administrative and legal framework for the international recovery of child support and other forms of family maintenance; and

17. Acknowledged the role of the Convention in inviting reforms to existing systems for the recovery of child support and other forms of family maintenance.

In relation to the Divorce Convention and the Protection of Adults Convention:

18. Recognised the benefits of both Conventions, particularly in the context of facilitating recognition of cross-border family relationships and familial obligations.
In relation to the Apostille Convention (including the e-APP):

19. Recognised that the Convention greatly facilitates the fast and efficient authentication of public documents emanating from one Contracting State to be produced in another Contracting State;
20. Recognised the role of the Convention in establishing a regulatory environment that is more conducive to cross-border trade and foreign direct investment, as highlighted by the World Bank and the International Chamber of Commerce;
21. Recognised the increasing acceptance and use of electronic Apostilles (e-Apostilles) and electronic registers of Apostilles (e-Registers) as part of the electronic Apostille Program (e-APP), and encouraged newly acceding States as well as other Contracting States to implement this programme as a means to further enhance the secure and effective operation of the Convention; and
22. Encouraged participating States to review and use as guidance the Conclusions and Recommendations of the November 2012 Special Commission on the practical operation of the Apostille Convention, as well as the Handbook on the Practical Operation of the Convention endorsed by that meeting (both documents are available on the “Apostille Section” of the Hague Conference website).
In relation to the Service Convention and the Evidence Convention:
23. Noted that these Conventions greatly simplify and expedite the transmission of requests for service of process and taking of evidence abroad, and facilitate the prompt execution of those requests (incl. by allowing for the use of modern technologies);

24. Recognised that the designation of Central Authorities is critical to the smooth and effective operation of each Convention; and
25. Noted with interest the Hague Conference’s plans to convene another meeting of the Special Commission on the practical operation of these two Conventions and interested States were invited to actively consider participation in that meeting.
In relation to the Access to Justice Convention:

26. Noted with interest the importance and broad application of the Convention to cross-border matters, including equal treatment of nationals and residents of Contracting States in respect of legal aid, security for costs, and the enforcement of cost orders; and
27. Invited the Hague Conference and its Permanent Bureau to further promote the Convention and provide additional tools and information to non-Contracting States in order to encourage wider ratification of and accession to the Convention, possibly also in languages other than English and French.
In relation to the Choice of Court Convention and ongoing work on the choice of law in international contracts and the recognition and enforcement of foreign judgments:
28. Acknowledged the benefits to cross-border business of respecting agreements to settle disputes, which arise from international commercial transactions, before the court chosen by the parties;

29. Acknowledged the importance of the Convention as an instrument to reinforce the international litigation system, in parallel to the international arbitration system, in particular the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards; 
30. Acknowledged the importance of harmonised rules on the recognition and enforcement of foreign judgments, at the regional and global level; 
31. Welcomed the decision to resume work at the Hague Conference towards common solutions on the recognition and enforcement of foreign judgments, and encouraged participating States to engage in this work to the furthest possible extent; and
32. Acknowledged the importance of party autonomy in commercial contracts, and recognised the importance of the Draft Hague Principles on the Choice of Law in International Contracts and encouraged the adoption of these and the further development of the Commentary.

The participants of the Tbilisi Seminar recognised the event’s success and acknowledged the exceptional organisation of the Seminar by IRZ. They warmly thanked IRZ and the Permanent Bureau of the Hague Conference for their generosity and efficiency in staging this important event. The participants also thanked the administrative and support staff for their untiring work and invaluable contribution to the success of this Seminar.
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Heidelberg Conference 2013 
“Recovery of Maintenance in the European Union and Worldwide”

From 5 to 8 March 2013, more than 230 experts representing key relevant fields, including politicians and government officials, members of Central Authorities, academics, lawyers, judges, child support administrators, the private sector, and others from States of every continent – Africa: Namibia, Nigeria, Tunisia; Asia: Azerbaijan, Kazakhstan, China (including Hong Kong SAR), Israel, Japan; Europe: Austria, Belgium, Bulgaria, Croatia, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Republic of Macedonia, Netherlands, Norway, Poland, Portugal, Romania, Russian Federation, Slovakia, Spain, Sweden, Switzerland, Turkey, United Kingdom; Australia & Oceania: Australia, New Zealand; North America: Canada, Cuba, United States of America; and, South America: Argentina, Brazil, Chile, Colombia met in Heidelberg, Germany, to discuss the “Recovery of Maintenance in the European Union and Worldwide”.
Recalling that the Heidelberg Conference was the centre piece of a project funded by the European Commission and organised by the German Institute for Youth Human Services and Family Law (DIJuF). Partners in the project are the University of Aberdeen (Prof. Paul Beaumont) and the University of Heidelberg / Max Planck Institute Luxembourg for International, European and Regulatory Procedural Law (Prof. Dr. Burkhard Hess) as well as the National Child Support Enforcement Association (NCSEA), the Hague Conference on Private International Law, the German Federal Ministry of Justice, and the University of Lyon (Prof. Frédérique Ferrand).

Recognising that the project aims to improve the implementation and application of the new global and regional maintenance instruments
 and to strengthen cross-border cooperation in Europe and worldwide by establishing a platform for multi-professional international contact and collaboration. The goal of the Heidelberg Conference was to provide an opportunity for participants to share their experience and expertise, increase their mutual knowledge about child support, family maintenance law, procedures and enforcement in their respective countries or organisations, to discuss unresolved issues and to develop models for good practice.

Underlining that in the course of the project qualitative and quantitative research was carried out by the Universities of Aberdeen and Heidelberg. All Member States of the European Union were asked via a questionnaire to give feedback as to how the Council Regulation 4/2009 has been implemented and how it has operated in its first year in force. The research identified problems in practice and in jurisprudence, and highlighted the need for further education and training.

Built on the initial view at the conference, the partners of the project reached the following conclusions and made the following recommendations for next steps:

Implementation of the Hague Convention 2007
1. We look forward to the speedy implementation of the Convention in as many States as possible in the near future as a means for States to implement their obligations under Article 27(4) of the United Nations 1989 Convention on the Rights of the Child.

2. We are committed to engaging with the international community in order to provide support, assistance and information on best practices to States implementing the Convention.

Implementation of Council Regulation 4/2009
3. A coherent set of statistics on the use of the Regulation in all Member States is essential to evaluate the implementation of the Regulation and to support improvements in its use. The use of a common IT system (see C&R 15 below) for keeping statistical data on the operation of Council Regulation 4/2009 (and the Hague Convention 2007) would be a great step forward in improving the enforcement of maintenance and the accountability of Central Authorities.
4. The initial experience with the implementation of the Regulation has exposed certain problems that should be addressed including:

a. The provisions on data protection hinder the sharing of relevant information in situations where confidentiality has been adequately taken into account. Amendments to Article 62 of Council Regulation 4/2009 should be made at the next possible opportunity.

b. In relation to public bodies a clarification is needed to provide that jurisdiction under Chapter II lies with the court of the venue where the public body has its administrative centre.

c. Direct applications under Council Regulation 4/2009 are allowed as restrictions in Articles 55 and 56 of Council Regulation 4/2009 only apply to applications made through Central Authorities under Chapter VII, but this has caused confusion in certain countries and should be made clearer in a way similar to Article 37 of the Hague Convention 2007.

d. Amicable solutions are mentioned but not facilitated by the procedures set out in Council Regulation 4/2009; incentives to employ amicable solutions are needed in order to receive appropriate support for them from Central Authorities.

e. Consideration should be given to amending Article 56(1)(b) and Annex VI of Council Regulation 4/2009 to reduce the current risk of confusion by separating applications for actual enforcement of decisions given in the requested Member State (which apply to all Member States) from: a) applications for actual enforcement of decisions given in other Member States bound by the Hague Protocol 2007 which are automatically recognised in the requested State without a declaration of enforceability; and, b) applications for actual enforcement of decisions given in other Member States not bound by the Hague Protocol which have already been the subject of a declaration of enforceability in the requested State.
5. Council Regulation 4/2009 is an essential instrument to enable cross-border recovery of child support and other forms of family maintenance. Flexible and additional mutual administrative assistance by Central Authorities is allowed and should be encouraged within national legal frameworks where it is helpful to the families we serve.

6. We look forward to a schedule for the drafting of a list of difficulties and obstacles with respect to the implementation of Council Regulation 4/2009, set by the EU Commission, and to participating in the development of such a list. 

7. A guide to good practice, prepared under the auspices of the EU Commission, would be of great assistance to ensure the coherent and effective implementation and operation of Council Regulation 4/2009.

Creation of a Global Network
8. We look forward to and will assist in establishing a global community of international child support and family maintenance professionals, including practitioners, academics, legislators, judicial officers, members of the bar and government professionals responsible for maintenance and child support matters.

9. We will encourage the development of a series of regional networks in different parts of the world and their merger into a larger global network to address the global implications and challenges associated with the implementation and operation of Council Regulation 4/2009, the Hague Convention 2007 and the Hague Protocol 2007.

10. The Networks will form the foundation of a trust and competence-building forum to facilitate cross-border cooperation in the recovery of maintenance and child support. As such, they will be open to all interested professionals and organisations involved with maintenance and child support. 

11. We believe it is important to encourage and support the networks to: 

a. provide a forum for dialogue, research, and sharing of expertise within the maintenance and child support community to assist in the implementation and operation of the Hague Convention 2007, Council Regulation 4/2009, and the Hague Protocol 2007;

b. connect experts from different States within and between stakeholder groups and to be the primary facilitator of the exchange of best practices, legal and other expertise and relevant information;

c. involve and encourage stakeholders to use the network, to improve their communications and to challenge their thinking;

d. share expertise between stakeholders of all relevant fields in States across the world.

12. The networks will foster a global understanding of the importance of family maintenance, will support the diversity of families and communities and will respect the legal processes that exist in various jurisdictions.

13.  Contributions to the Heidelberg Conference will be made publically available and will be part of a platform for information sharing. Follow-up events will be planned and opportunities found for further dialogue, in person or through other modes of direct communication.

14. The facilitation of easy access to relevant information and to training programmes is a core goal for the networks.

Improved co-operation through the use of IT

15. The future of cross-border co-operation under Council Regulation 4/2009 and the Hague Convention 2007 lies in the electronic processing of cases, information and data sharing, and transfer of funds. The inclusive and transparent development of a common user-friendly application and practical solution, as modelled in the iSupport project of the Hague Conference, is crucial to ensuring accessible, prompt, efficient, cost effective, responsive and consistent recovery of child support and other forms of maintenance worldwide. Such a development deserves broad and strong support.

16. The EU Commission and the Permanent Bureau of the Hague Conference are urged to establish a working group on data protection issues to provide advice, direction and support in the context of the development of any IT-based information sharing solutions.

Next steps

17. A book of selected papers from the Conference will be published by Hart Publishing in 2014 under the title “Recovery of Maintenance in the European Union and Worldwide”.
18. A space where materials can be publically accessed and available by way of the Internet will be created.

19. Follow-up events will be planned and opportunities developed for further dialogue.

20. It is recommended that all States place an immediate priority on implementing strategies that ensure that the public knows of the existence of Council Regulation 4/2009, the Hague Convention 2007 and the Hague Protocol 2007, so that families in need will receive assistance in recovering child support and other forms of family maintenance in cross-border circumstances.

21. The focus of all of these actions should be to ensure that both governments and the public understand the importance of child support and other forms of family maintenance to families around the world, and the positive impact that maintenance has upon the lives of children and their emotional, physical, spiritual and moral well-being.

WORKSHOP ON THE 1993 HAGUE CONVENTION ON CHILD PROTECTION AND

CO-OPERATION IN RESPECT OF INTERCOUNTRY ADOPTION
FOR EAST AND SOUTHEAST ASIAN STATES

MACAO, 27-28 MARCH 2013

CONCLUSIONS AND RECOMMENDATIONS

The Hague Conference on Private International Law co-organised, with the Law Reform and International Law Bureau of Macao Special Administrative Region of the People’s Republic of China (SAR) and the Department of Justice of the Hong Kong SAR of the People’s Republic of China, a Workshop on the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption (hereafter, “the 1993 Hague Convention” or “the Convention”) for East and Southeast Asian States in Macao from 27 to 28 March 2013. 
The meeting gathered over 40 delegates and participants from Cambodia, China (including Hong Kong SAR and Macao SAR), the Republic of Korea, the Philippines, Thailand and Viet Nam, as well as representatives of UNICEF Cambodia, International Social Service (Hong Kong SAR and Japan Branches) and members of the Permanent Bureau of the Hague Conference, including staff from its Asia Pacific Regional Office. Cambodia, China, the Philippines, Thailand and Viet Nam are already parties to the 1993 Hague Convention.
The Workshop aimed to further a good understanding of the 1993 Hague Convention, to consider the challenges, as well as to share good practices, concerning the implementation and operation of the Convention in the region. The programme promoted the sharing of experiences and practice related to three main topics linked to the implementation and operation of the 1993 Hague Convention. In addition, States not yet Party to the Convention were encouraged to further consider the benefits of ratification of, or accession to, the Convention.   
THE PARTICIPANTS:

Having regard for the value and relevance of the multilateral Conventions developed by the Hague Conference, in particular in relation to child protection;

Considering the importance of the 1993 Hague Convention as an international legal framework aimed at protecting children in intercountry adoption and promoting the principle of subsidiarity;

Considering the important number of States of origin having ratified or acceded to the 1993 Hague Convention, and with the aim of encouraging those States which have not yet done so to ratify or accede to the Convention;

Considering the close inter-relationship between the 1993 Hague Convention and the 1989 United Nations Convention on the Rights of the Child (the “UNCRC”), in particular, Articles 20 and 21 of the UNCRC;
Noting that the UN Committee on the Rights of the Child and UNICEF support the 1993 Hague Convention as the appropriate legal framework for intercountry adoption and regularly recommend that States join the Convention, and acknowledging the close collaboration between UNICEF and the Hague Conference on technical assistance, capacity-strengthening and the sharing of information; 

Recalling the value of the Conclusions and Recommendations of the Asia Pacific Regional Conferences of the Hague Conference on Private International Law which took place in 2005, 2007, 2008 and 2011;
CONCLUDE AND RECOMMEND:
39. habitual residence and the 1993 hague convention  

Echoing Recommendation No 11 of the 2010 meeting of the Special Commission,
 participants emphasised that all intercountry adoptions falling within the scope of the 1993 Hague Convention under Article 2(1), including in-family adoptions and adoptions by non-resident nationals of the State of origin, are subject to Convention procedures and safeguards.

Participants noted that in some cases there are doubts in relation to the habitual residence of the prospective adoptive parents. This is specially the case for foreign temporary workers or foreign residents in a State of origin who would like to adopt a child. Accordingly, participants recommended that the Central Authorities of both States, or in their absence, the involved competent authorities, should attempt to clarify the legal classification of such residence for the purpose of an adoption, and provide the prospective adoptive parents with advice on their particular situation before they submit an adoption request.
Participants agreed that the nationality of the parents is not relevant in establishing the habitual residence for the purposes of intercountry adoption in accordance with the 1993 Hague Convention. 
40. accreditation and authorisation of adoption accredited bodies 

Participants recognised the importance of setting clear procedures for authorisation and renewal of authorisation of foreign adoption accredited bodies. 

When new partnerships between adoption accredited bodies and a State of origin are under discussion, consultations between neighbouring States of origin in order to share their experiences may be helpful. 

It is strongly recommended to authorise only ethical and professional accredited bodies which are strictly selected by the receiving State. Such bodies should only be authorised to act in a State of origin when they have the capacity to respond to the actual needs of adoptable children.

The supervision and monitoring of these foreign accredited bodies is the responsibility of the receiving State, in close collaboration with the States of origin.

41. sharing of information and experiences
The participants strongly recommended considering ways to improve the sharing of information and experiences about intercountry adoption. The various ways to implement this recommendation may be carried out under the auspices of the Representative of the Asia Pacific Regional Office of the Hague Conference. The Representative would consult widely with States in the region concerning suggestions such as creating a password-protected webpage, or creating a database. 

In suggesting this approach, the participants recognised the real advantages of regional co-operation, both for the more effective management of the Convention and in order to enable regional parties to have a more consistent approach.  

42. financial aspects of intercountry adoption

Participants recognised the importance of States taking effective measures to ensure the transparency and the reasonableness of the costs linked to the adoption process – as much in the receiving State as in the State of origin – in order to prevent and eliminate practices that may lead to abuses and improper financial gain. 

The participants recognised the work undertaken by the Expert Group on the Financial Aspects of Intercountry Adoption, and recommend the use of the tools presented by the Permanent Bureau during the first meeting in October 2012, i.e., the definitions aimed at contributing to the harmonisation of terms used in this field (adopted at the meeting), as well as an “Information Note on the Financial Aspects of Intercountry Adoption” and the tables detailing the costs and expenses incurred in the adoption procedure in different countries (the completion of both of these tools is pending). 

43. technical assistance

The participants underlined the proven value of technical assistance offered to Contracting States, as well as to those States considering ratification of, or accession to, the 1993 Hague Convention. Such assistance has been offered by the Permanent Bureau within the framework of its Intercountry Adoption Technical Assistance Programme (ICATAP), including this Workshop and the exchange of experiences between States in the region. This assists the beneficiary States towards the proper implementation of the Convention. The need to allocate sufficient resources to these activities in order to complete them successfully was reiterated.
44. guides to good practice developed by the permanent bureau 

The value of Guides to Good Practice Nos 1 and 2 relating to the 1993 Hague Convention, developed by the Permanent Bureau, was recognised, and their wide dissemination is desirable with a view to strengthening the knowledge of all actors involved in the intercountry adoption process. 
A translation of the Guides into the main language of each State is desirable and encouraged. The participants recognised the value of the Chinese, Khmer, Korean and Vietnamese translations of Guide No 1. The Asia Pacific Regional Office of the Hague Conference would welcome other translations of Guide No 1 and similar translations of Guide No 2 in the near future.  

45. ratification of / accession to the 1993 hague convention 

The 1993 Hague Convention is the international legal framework of reference in intercountry adoption. Those States that are not yet Parties to this Convention are encouraged to ratify it, or accede to it, in order to protect the rights of children in the context of intercountry adoption, bearing in mind the need for adequate preparation prior to any ratification or accession. 

Ratification of, or accession to, the 1993 Hague Convention does not create an obligation to engage in intercountry adoption, but may lead to a regularisation of informal practices relating to intercountry adoption already taking place. 

Macao, 28 March 2013

� The following Conventions were discussed: Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamentary Dispositions (Form of Wills Convention); Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Apostille Convention); Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters (Service of Process Convention); Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters (Taking of Evidence Convention); Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (Child Abduction Convention); Convention of 25 October 1980 on International Access to Justice (Access to Justice Convention); Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition (Trust Convention); Convention of 1 August 1989 on the Law Applicable to Succession to the Estates of Deceased Persons (Succession Convention); Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption (Intercountry Adoption Convention); Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (Child Protection Convention); Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary (Securities Convention); Convention of 30 June 2005 on Choice of Court Agreements (Choice of Court Convention); Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance (Child Support Convention); and the Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations (Protocol to the Child Support Convention).


� Andorra, Belgium, Bulgaria, Colombia, Costa Rica, Dominican Republic, Georgia, Mexico, New Zealand, Peru, Republic of Moldova, Spain, the Russian Federation, California, Colorado, Kansas, North Carolina, Rhode Island, Texas, Washington and West Virginia (all USA).


� The following Conventions were discussed: Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Apostille Convention); Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters (Service Convention); Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters (Evidence Convention); Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations (Divorce Convention); Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (Child Abduction Convention); Convention of 25 October 1980 on International Access to Justice (Access to Justice Convention); Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption (Intercountry Adoption Convention); Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (Child Protection Convention); Convention of 13 January 2000 on the International Protection of Adults (Protection of Adults Convention); Convention of 30 June 2005 on Choice of Court Agreements (Choice of Court Convention); Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance (Child Support Convention); and the Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations (Protocol on Applicable Law). 


� The Hague Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance (the “Hague Convention 2007”), the Hague Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations (the “Hague Protocol 2007”) and the EC Regulation No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and co-operation in matters relating to maintenance obligations (the “Council Regulation 4/2009”).


� “The Special Commission emphasised that all intercountry adoptions falling within the scope of the Convention under Article 2(1), including in-family adoptions and adoptions by nationals of the State of origin, are subject to Convention procedures and safeguards.”
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