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I. INTRODUCTION 

1 At its meeting held from 18-20 April 2005, the Drafting Committee had a short 
discussion on the form1 referred to in Article 13(3) of the preliminary draft Convention on 
Exclusive Choice of Court Agreements (hereinafter the Convention). In order to facilitate 
the work of the Diplomatic Session, the Permanent Bureau was requested to provide a 
compilation of forms existing under other international instruments covering the 
recognition and enforcement of judgments. 

2 With the assistance of some members of the Drafting Committee, other legal 
instruments which provide for forms when requesting the recognition or enforcement of a 
foreign judgment could be identified. Those instruments are the three instruments of the 
European Community: the Regulation on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (hereinafter the Brussels I 
Regulation),2 the Regulation concerning jurisdiction and the recognition and enforcement 
of judgments in matrimonial matters and the matters of parental responsibility 
(hereinafter the Brussels II bis Regulation)3 and the Regulation creating a European 
enforcement order for uncontested claims (hereinafter the European Enforcement 
Order).4 The Inter-American Convention on Letters Rogatory, which in its Additional 
Protocol refers to forms (hereinafter the Inter-American Certificate of Execution),5 and 
the Protocolo de Cooperación y Asistencia Jurisdiccional en Materia Civil, Comercial, 
Laboral y Administrativa, which in its Additional Agreement refers to recommended 
forms,6 have also been mentioned as such instruments; however they primarily concern 
letters rogatory. Some forms provided for in these instruments can be found in Annex VI 
and VII to this Note but they will not be discussed here in detail. 

3 Firstly, there will be a presentation of the status of the forms as related to above 
instruments, then a presentation of the effect and content of existing forms and finally a 
comparison with the proposed Convention form.  

                                                 
1 The present draft form annexed to the preliminary draft Convention of April 2004 (see Annex to Work. Doc. 
No 110 Revised of May 2004, also contained in the Annex to Prel. Doc. No. 26), was prepared on the basis of a 
proposal by the Informal Working Group on the Judgments Project. That proposal goes back to the form 
adopted during the First Part of the Diplomatic Conference of the Nineteenth Session in June 2001 following an 
initial proposal by the delegation of the United States of America (Work. Doc. No 46) which had been refined by 
a working group on forms (Work. Doc. No 110 of 20 June 2001). 
2 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters, O.J. No L 12 of 16 January 2001, p. 1. 
3 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation (EC) No 1347/2000, O.J. No L 338 of 23 December 2003, p. 1. 
4 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a 
European enforcement order for uncontested claims, O.J. No L 143 of 30 April 2004, p. 15. 
5 Annex to the Additional Protocol to the Inter-American Convention on Letters Rogatory (Form C – Certificate 
of Execution) of 8 May 1979, entered into force 14 June 1980, OASTS, No 56. States party to the Additional 
Protocol are Argentina, Brazil, Chile, Colombia, Ecuador, El Salvador, Guatemala, Mexico, Panama, Paraguay, 
Peru, the United States of America, Uruguay and Venezuela. 
6 Acuerdo Complementario al Protocolo de Cooperación y Asistencia Jurisdiccional en Materia Civil, Comercial, 
Laboral y Administrativa of 19 June 1997, Mercosur Decision No 5 of 1997, entered into force 29 April 2000. 
State parties to the Complementary Agreement are Argentina, Paraguay and Uruguay. N.B. There are 11 
bilingual forms to improve the judicial cooperation, dealing in particular with letters rogatory.  
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II. STATUS OF THE FORMS 

1. Brussels I Regulation – certificate 

4 The Certificate in Annex V7 to the Brussels I Regulation is not mandatory for 
recognition and enforcement. It shall be issued by the court or competent authority if 
any interested party requests it, according to Articles 54 and 58 of the Brussels I 
Regulation. The certificate is to be regarded as a standard form but the court or 
competent authority may accept an equivalent document or dispense with the production 
of the certificate, according to Article 55(1).  

5 The competent authority or the court may not amend the form itself but may delete 
the marked parts if appropriate.  

2. Brussels II bis Regulation – certificate 

6 The certificate in Annex I8 to the Brussels II bis Regulation is not mandatory for 
recognition and enforcement. It shall be produced by the party seeking or contesting 
recognition or applying for a declaration of enforceability (Article 37(1)). The competent 
court or authority shall at the request of any interested party issue the certificate (Article 
39). The certificate is to be regarded as a standard form (Article 39) but the court 
addressed may accept equivalent documents or dispense with the production of the 
certificate (Article 38(1)).  

7 As with the above certificate, this form may not be amended. Marked parts within 
the form itself may be deleted if appropriate. 

3. European Enforcement Order 

8 The European Enforcement Order has entered into force in January 2004 and shall 
apply as a whole from 21 October 2005. It has as its objectives the free circulation of 
judgments and court settlements without any intermediate proceedings (exequatur) 
needing to be brought in the State of enforcement prior to recognition and enforcement 
(Articles 1, 5, 20(1) and 24(2)). The certificate in Annex I9 to the European Enforcement 
Order is optional for the creditor who can choose to use the European Enforcement Order 
or the system under the Brussels I Regulation or other instruments of the European 
Community (Recital No 20). If he chooses to enforce his judgment as a European 
Enforcement Order, the certificate is mandatory for recognition and enforcement. The 
European Enforcement Order certificate shall be issued using the Annex I for judgments 
(Article 9(1)) and the Annex II10 for court settlements (Article 24), and it is issued in the 
language of the judgment (Article 9(2)).  

9 The forms in Annexes I and II may not in any way be modified.  

III. CONTENT AND EFFECT OF THE FORMS TO THE EXISTING INSTRUMENTS11

10 Firstly, in all the forms the name and the address as well as the telephone number, 
fax and e-mail of the court or authority issuing the certificate are requested. 

                                                 
7 Title: Certificate referred to in Articles 54 and 58 of the Regulation on judgments and court settlements. N.B. 
The certificate in Annex VI to Brussels I Regulation concerning authentic instruments will not be examined in 
this context. 
8 Title: Certificate referred to in Article 39 concerning judgments in Matrimonial Matters. N.B. The certificate in 
Annex II to Brussels II bis Regulation concerning judgments on parental responsibility and the one in Annex III 
concerning judgments on rights of access will not be examined in this context. 
9 Title: European enforcement order – Judgment. 
10 Title: European enforcement order – Court settlement. N.B. The certificate in Annex III to the European 
enforcement order concerning authentic instruments and the certificates on lack and limitation of enforceability 
(Annex IV) and Replacement certificate (Annex V) following a challenge will not be examined in this context.  
11 The presentation of the content of the forms to the mentioned instruments follows the order of the 
appearance of the questions in the forms. 
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11 In Annex V of the Brussels I Regulation, the type and place of the court 
delivering the judgment or the court settlement are to be filled in. The following 
information is requested in regard to the judgment or the court settlement: the date, the 
reference number, the parties, the date of service in case of default, the text of the 
judgment or the court settlement and the names of the parties receiving legal aid. If it 
concerns an enforceable obligation (Annex VI to the Brussels I Regulation), this is to be 
described and the authority who has given the authenticity to the instrument is to be 
defined by name, place and type. A copy12 of the judgment or the court settlement is to 
accompany the certificate (Articles 53(1) and 57(3)). The certificate in itself does not 
have any legal effect as a judgment, nor is the information in it binding, but it aims to 
facilitate the recognition and enforcement by certifying some issues in a standardised 
way.13 

12 The Brussels II bis Regulation concerns the recognition and enforcement in 
matrimonial matters and the matters of parental responsibility, and the certificates 
therefore contain sections concerning these matters. The certificate in Annex I to the 
Regulation shall be produced by the party seeking or contesting recognition or applying 
for a declaration of enforceability (Article 37(1)). In the certificate, information should 
include the court (name and place) as well as the judgment (date, reference number, 
type of judgment and whether the judgment was given in default of appearance). 
Additionally, the names of the parties receiving legal aid, whether the judgment is 
subject to appeal and the date for the legal effect are to be filled in. A copy of the 
judgment14 is to be attached to the certificate (Article 37(1) a)). The certificate does not 
have any legal effect as a judgment and the information in it is not binding. 

13 In the Annex I and II to the European Enforcement Order, the certificates 
concern uncontested monetary claims and contain therefore a detailed section concerning 
these matters (as to the amount, the instalments, the currency and the interest rate). 
Questions not concerning a money claim ask whether the judgment is enforceable in the 
State of origin (the requesting State), whether the judgment is still subject to challenge 
and whether it concerns a consumer.  

14 A judgment certified as a European Enforcement Order shall be enforced under the 
same conditions as a judgment handed down in the State of enforcement (Article 20(1)). 
For the enforcement procedure a copy15 of the certificate (for judgments or court 
settlements) and a copy of the judgment or the court settlement have to be provided, 
according to Article 20(1), paragraph 2, and Article 24(3), as well as a transcription or 
translation of the certificate (but not of the judgment) into the official language/s of the 
State of enforcement (Article 20(2)). Only the certified judgment (or court settlement) is 
binding for the addressed court, as being the subject of the enforcement procedure under 
the same conditions as a judgment (or court settlement) handed down in the State of 
enforcement (Article 20(1), paragraph 1, and Article 24(3)). The certificate takes effect 
within the limits of the enforceability of the judgment (Article 11). It can be said that its 
effect is to replace exequatur. 

15 All forms require the authority or the court to fill in the date and the place where 
the certificate is issued and the Central Authority or the court is to sign or to stamp to 
form.  

                                                 
12 “ (…) which satisfies the conditions necessary to establish its authenticity (…)”. 
13 N.B. There is a special instrument with in the European Community concerning the exchange of documents: 
Council Regulation No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and 
extrajudicial documents in civil or commercial matters, O.J. No L 160 of 30 June 2000, p. 37. 
14 Supra note 12. 
15 Supra note 12. 
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IV. COMPARISON WITH THE DRAFT FORM OF THE CONVENTION  

16 The recommended form of the Convention is not mandatory16 according to 
Article 13(3) but may accompany an application for recognition and enforcement. During 
the discussions of the Special Commission, it was stated that, in contrast to the other 
forms, it should be allowed to amend and adapt this form when used in a particular case. 
The form does not have the legal effect of a judgment but the “(…) information contained 
in it may be relied on by the court addressed in the absence of challenge. Even if there is 
no challenge, however, the information is not conclusive: the court addressed can decide 
the matter in the light of all the evidence before it”.17 The text does not state whether 
the form will be issued on the court’s own motion or upon request by an interested party, 
which means that this is a matter of internal law. 

17 The proposed form requests the address of the court of origin (the requesting 
State), its telephone number, fax and e-mail as well as the name of a contact person. 
Additionally a reference number of the judgment and the names of the parties are 
required.  

18 The first question concerns whether the court’s jurisdiction is based on exclusive 
choice of court, which is to be certified by documents. Questions No 2, 3, 4 and 5 can be 
compared to Question No 5 (and No 8) of the certificate in Annex I of the European 
Enforcement Order. Similar questions to Question 6 on whether the judgment was given 
in default of appearance are found in Annex V to the Brussels I Regulation (Question 
No 4.4) and in Annex I to the Brussels II bis Regulation (Question No 5.4).  

19 Concerning Question No 7 on whether the judgment is subject to review, variants 
of this question can be found in the studied forms; for instance Question No 7 of Annex I 
to the European Enforcement Order asks whether the judgment is still subject to the 
possibility of challenge and Question No 13.3 asks whether it was possible to challenge 
the judgment. Another example is Question No 7 of Annex I to the Brussels II bis 
Regulation that asks whether the judgment is subject to further appeal.   

20 Question No 8 on enforceability is also found in the European Community’s forms 
but with the difference that the question stresses the enforceability of the judgment as a 
whole, or of part of it. 

21 In the proposed Convention form, there is no question on whether any party is 
receiving legal aid as in Annex V to the Brussels I Regulation (Question No 5) and 
Annex I to the Brussels II bis Regulation (Question No 6).  

22 The form under the Convention is to have a signature or a stamp by an officer of 
the court, which is similar to the European Community’s forms. However in the English 
version, only the date and not the place of the court is to be filled in, which differs from 
all the forms that are exemplified here.  

23 The proposed Convention form requires that a “complete and certified copy of the 
judgment” be attached, i.e. not the original document nor an electronic version.18 

24 Finally two remarks on questions that are not dealt with in the proposed form itself. 
In the proposed form there is no question about the delivery of the judgment to the 
concerned party, however in case of a default judgment, Article 13(1) c) requires 
evidence showing that the defaulting party has been notified. The second remark 
concerns the interest rate in Question 3 in the proposed form, which the European 
Enforcement Order also treats.19 This raises the question whether the requested State is 
 

                                                 
16 See the Explanatory Report by M. Dogauchi and T.C. Hartley, “Preliminary draft Convention on Exclusive 
Choice of Court Agreements – draft Report”, Prel. Doc. No 26, p. 42, paragraph 185. 
17 Ibid. 
18 Cf. remarks on Article 13(1) a) in M. Dogauchi and T.C. Hartley, supra note 16, p. 41, paragraph 183. 
19 See, Question No 5.2.1 in Annex I and II to the European Enforcement Order. 
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bound to apply the interest rate fixed by the requesting State according to the lex 
causae, or the interest rate applicable under its own law. As far as the interest rate is 
regarded as a procedural matter, Article 14 of the Convention states that it is the law of 
the requested State which governs the issue. 

V. FINAL REMARKS 

25 The forms quoted offer a comparison to the proposed Convention form but it should 
be noted that they are regional and do not concern exactly the same legal matters as the 
Convention. They should therefore be considered only as examples of forms concerning 
closely related legal matters in a regional area.  
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Annex V 

ANNEX TO THE ADDITIONAL PROTOCOL TO THE INTER-AMERICAN 
CONVENTION ON LETTERS ROGATORY 

FORM C 

CERTIFICATE OF EXECUTION1 

To:  

(Name and address of judicial or administrative authority that issued the letter rogatory) 

In conformity with the Additional Protocol to the Inter-American Convention on Letters 
Rogatory, signed at Montevideo on May 8, 1979, and in accordance with the attached original 
letter rogatory, the undersigned Central Authority has the honor to certify the following: 

*A. That one copy of the documents attached to this Certificate has been served or delivered 
as follows: 

Date:  

At (address)  

By one of the following methods authorized by the Convention. 

*(1) In accordance with the special procedure or additional formalities that are 
described below, as provided for in the second paragraph of Article 10 of the 
above-mentioned Convention, or 

  

  

*(2) By service personally on the identified addressee or, in the case of a legal 
entity, on its authorized agent, or 

  

*(3) If the person or the authorized agent of the entity to be served was not 
found, in accordance with the law of the State of destination: (Specify method 
used) 

  
* Delete if inapplicable. 
*B. That the documents referred to in the letter rogatory have been delivered 
Identity of person  
  
Relationship to the addressee  
(Family, business or other)  

 



Annex V 

  
*C. That the documents attached to the Certificate have not been served or delivered for the 
following reason(s): 

  

  

*D. In conformity with the Protocol, the party requesting execution of the letter rogatory is 
requested to pay the outstanding balance of costs in the amount indicated in the attached 
statement. 

  

Done at ____________the___________day of_______________ 19 _ 
  

Signature and stamp of Central Authority of the State of destination 
  
Where appropriate, attach originals or copies of any additional documents proving service or 
delivery, and identify them. 
  
* Delete if inapplicable. 
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