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Report of the Experts’ Group on the Parentage / Surrogacy
Project (meeting from 5 to 9 July 2021)

Introduction

From 5 to 9 July 2021, the Experts’ Group on the Parentage / Surrogacy Project met via
videoconference. This ninth meeting of the Experts’ Group was attended by 33 experts representing
22 Member States from various regions, one Regional Economic Integration Organisation and three
Observers and members of the Permanent Bureau (PB) of the HCCH. The list of participants is
included as an Annex (I1).

At its 2021 meeting, the Council on General Affairs and Policy (CGAP) endorsed the
recommendation of the Group to extend its mandate by one year, to allow submission of its final
report to CGAP at its 2023 meeting. This aims at allowing the Group to have at least one in-person
meeting, as well as to continue intersessional work and convene several short online meetings.!
This is the first short online meeting of the Group. The next online meeting is planned for November
2021.

The Aide-mémoire of the Chair in Annex | provides an overview of the main points of discussion at
the ninth meeting of the Experts’ Group.

Conclusions and Recommendations

The Experts’ Group invites CGAP to take note of the Aide-mémoire prepared by the Chair based on
the deliberations during the Experts’ Group meeting.

C&R No 5 of CGAP 2021.
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Annex |

Aide-mémoire
of the ninth meeting of the Experts’ Group on the
Parentage / Surrogacy Project prepared by the Chair

This Aide-mémoire provides an overview of the main points of the discussion at the ninth meeting
of the Experts’ Group.

The Experts’ Group discussion focused on the scope of the possible draft Convention on legal
parentage (draft Convention) and the scope of the possible draft Protocol on legal parentage
established as a result of an (international) surrogacy arrangement (draft Protocol). The Group
discussed, in particular, the desirability and feasibility of including:

. domestic adoptions in the scope of the draft Convention;

. legal parentage established as a result of domestic surrogacy arrangements in the scope of
the draft Convention or draft Protocol; and

Ll domestic adoptions in the context of a (domestic / international) surrogacy arrangement in

the scope of the draft Convention or draft Protocol.

With regard to domestic adoptions, the Experts’ Group discussed the following aspects:

. a possible definition of “adoption” and of “domestic adoption” and the need to ensure that
if domestic adoptions are included within the scope of the draft Convention, only adoptions
which create a permanent legal parent-child relationship be recognised;

. whether the rules in the draft Convention (i.e., on the recognition of judicial decisions and
possible uniform applicable law) would be appropriate for domestic adoptions and / or
whether different or additional rules would be necessary;

. whether safeguards framed as conditions for recognition and / or grounds for non-recognition
(or other) of domestic adoptions would be necessary and, if so, how they should be verified;

. whether domestic adoptions finalised by means other than a judicial decision (e.g., an
administrative decision) should also fall under the scope of the draft Convention; and

. whether the legal effects of domestic adoptions should be addressed, in particular with

regard to domestic adoptions that do or do not terminate the pre-existing legal parent-child
relationship in the State where they were made.

The Group discussed these aspects in light of the importance of not undermining the HCCH 1993
Intercountry Adoption Convention, as emphasised by CGAP at its 2019 meeting.2 It also discussed
how concerns in relation to illicit practices and / or abuses and illegal domestic adoptions could be
addressed.

With regard to legal parentage established as a result of domestic surrogacy arrangements, the
Experts’ Group discussed the following aspects:

= a possible definition of “domestic surrogacy arrangement”;

. whether the rules in the draft Convention (i.e., on the recognition of judicial decisions and
possible uniform applicable law) and in the draft Protocol (i.e., on the recognition of legal
parentage established as a result of an international surrogacy arrangement) would be
appropriate for legal parentage established as a result of domestic surrogacy arrangements
and / or whether different or additional rules would be necessary; and

2 C&R No 11 of CGAP 2019.
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= under which instrument (i.e., the draft Convention or the draft Protocol) legal parentage
established as a result of domestic surrogacy arrangements should be included.

With regard to domestic adoptions in the context of a (domestic / international) surrogacy
arrangement, the Experts’ Group discussed whether these should be treated as:

. a domestic adoption; or
. as a special category of legal parentage established following a surrogacy arrangement.

The Experts’ Group discussed under which instrument (i.e., the draft Convention or the draft
Protocol) domestic adoptions in the context of a (domestic / international) surrogacy arrangement
should be included.

The Group discussed these matters of scope mindful of the need to ensure coherence and
coordination between both instruments to ensure that the provisions and guarantees of one
instrument are not undermined by the other instrument.

The desirability and feasibility of including these three types of legal parentage within the scope of
the draft Convention or the draft Protocol was discussed, and the Experts’ Group’s conclusions will
be presented in its final report.

The Group also discussed whether the draft Convention should include rules dealing with the legal
effects flowing from the recognition of legal parentage (i.e., whether the draft Convention should
be silent on the legal effects, whether it should specify that legal effects should be left to the law
of the requested State or whether it should provide for minimal effects).

Finally, the Experts’ Group started discussions on the form and content of the final report it will
present at the 2023 CGAP meeting. It agreed that work on the report should begin as soon as
possible.

The Experts’ Group will meet in November 2021, to finalise the discussion on public documents in
the context of legal parentage and to discuss the draft Protocol. The Group will meet again in 2022
in order to finalise its final report that it will present at the 2023 CGAP meeting.
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