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Report of the Working Group on Preventing and Addressing lllicit
Practices in Intercountry Adoption (meetings of 28-30 September
and 8 November 2021)

Introduction

From 28 to 30 September 2021, the Working Group on Preventing and Addressing lllicit Practices
in Intercountry Adoption (the Group) met via videoconference. The meeting was attended by
57 participants representing 25 States, including both States of origin and receiving States, and
four international organisations, as well as members of the Permanent Bureau (PB).

On 8 November 2021, the Group met again via videoconference. The meeting was attended by
43 participants representing 22 States, including both States of origin and receiving States, and
four international organisations, as well as members of the PB.

The mandate of the Group is “to consider the development of more effective and practical forms of
cooperation between States to prevent and address specific instances of abuse”,? and more
specifically, to develop a Toolkit containing the elements described in the previous Reports of the
Working Group.2

At its 2021 meeting, the HCCH Council on General Affairs and Policy (CGAP) endorsed the proposal
of the Group to hold another meeting.3

Conclusions and Recommendations

The Experts’ Group invites CGAP to take note of the Aide-mémoire contained in Annex | prepared
by the Chair based on the deliberations during the Working Group meetings.

1 See “Conclusions and Recommendations adopted by the Third Meeting of the Special Commission on the practical
operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry
Adoption (17-25 June 2010)” (C&R of the 2010 SC meeting), C&R No 2, available on the HCCH website at www.hcch.net
under “Adoption” then “All Special Commission meetings”; “Conclusions and Recommendations adopted by the Council
on General Affairs and Policy (5-7 April 2011)”, C&R No 24, available on the HCCH website at www.hcch.net under
“Governance” then “Council on General Affairs and Policy”.

2 See “Conclusions and Recommendations adopted by the Council on General Affairs and Policy (14-16 March 2017)”,
C&R No 24 (see path indicated in note 1).

3 See “Conclusions and Decisions adopted by CGAP (1-5 March 2021)”, C&D No 24 (see path indicated in note 1).
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IV.

Annex |

Aide-mémoire of the
meetings of the Working Group on Preventing
and Addressing lllicit Practices in Intercountry Adoption

Introduction

The 2021 meeting of the Group focused on discussing areas in the draft Toolkit where there are
differing views, with the objective of presenting an advanced draft for the consideration of the next
meeting of the Special Commission (SC) on the practical operation of the Convention of 29 May
1993 on Protection of Children and Cooperation in Respect of Intercountry Adoption (1993
Adoption Convention), tentatively scheduled for July 2022.

Draft Toolkit for Preventing and Addressing lllicit Practices in Intercountry
Adoption

A. Introduction to the Toolkit

The Group proposed some revisions to the definitions of illegal adoption and illicit practices in
intercountry adoption.

The Group discussed how to specify that Contracting States might also consider referring to the
Toolkit in dealing with suspected illicit practices arising from adoptions completed prior to the
coming into force of the Convention in their State. The Group acknowledged that further discussion
on this issue would be necessary at the 2022 Special Commission meeting .

B. Fact Sheets on illicit practices

1. General
With regard to the Fact Sheets, the Group discussed the following:

. the prohibition of direct contact between the prospective adoptive parents and the
authorities in the State of origin before having first applied to the Central Authority in their
State of habitual residence;

] the prohibition of contact between prospective adoptive parents and birth parents and the
exceptions included in Article 29 of the 1993 Adoption Convention;

] the contact, without supervision, between prospective adoptive parents and the child before
matching;

= emergency situations and the need to focus on efforts to reunify the child with their family;

. the title and scope of the Fact Sheet on prospective adoptive parents;

= the examples of anonymous abandonment of children (e.g., baby boxes and anonymous or
secret birth);

. the situation where children are falsely assessed as having special needs in order to fast-
track the adoption procedure;

. the unlawful denial of access to records and the impact on the adoptee; and

. the Fact Sheet on Improper financial and other gain, including whether there should be
further discussion on financial aspects, in particular about raising some of the minimum
standards.

The Group acknowledged that the issue of financial aspects would warrant further discussion at
the 2022 Special Commission meeting. Other issues (such as the contact between prospective
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adoptive parents and the child before matching as well as the unlawful denial of access to records)
may also warrant further discussion.
2. Fact Sheet on improper financial and other gain

At the November meeting, the Group discussed this Fact Sheet on improper financial and other
gain in more depth, in particular:

] how to present the different views that States may have with regard to the separation of
contributions, donations and cooperation projects, from intercountry adoption;

] contributions, donations and cooperation projects aimed at supporting child institutions; and

] the impact of funding covering the maintenance and / or the medical (or other) assessment
of the child.

The Group acknowledged that problems concerning the financial aspects of intercountry adoption
still continue and, therefore, recommended that further discussion is needed, in particular, to
properly implement the Convention which establishes that “[o]nly cost and expenses, including
reasonable professional fees of persons involved in the adoption, may be charged or paid” (Art.
32(2)), as well as “to raise standards in relation to improper financial and other gains”.4

C. Checklist to assist decision-making by Central Authorities

In the context of the Checklist, the Group discussed a new proposal to include an additional step
where States should verify whether the Central Authority of the receiving State has approved the
proposed match.

The Group also discussed what should be done when the identity of a child cannot be verified (e.g.,
whether the child may still be adopted), and whether there should be an additional verification that
the birth parents and the child (in accordance with its age and maturity) were given an opportunity
to consult a lawyer and / or other professionals before consenting to adoption.

The Group acknowledged that the reversal of the flow may warrant further discussion at the 2022
Special Commission meeting.

D. Model Procedure to respond to illicit practices
With regard to the Model Procedure, the Group discussed the following:

] the references to confidentiality;

. in relation to possible actions following the investigation regarding the adoptee and the
families, whether the difference between an adoption that has been completed or not
completed depends on the issuance of the Article 23 certificate;

. how to address non-recognition of intercountry adoptions in situations of illicit practices; and

. whether to include references to possible political measures (e.g., Commissions, national
apologies) and civil suits, and international mechanisms when national recourses have all
been exhausted.

The Group acknowledged that political measures, possible remedies available through civil suits,
and international mechanisms would warrant further discussion at the 2022 Special Commission
meeting.

See 2019 WG Report, 9
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E. Guidelines on enhancing cooperation and coordination

The Group did not discuss the Guidelines during this meeting since there was no specific point that
warranted discussion.

Next Steps
The Group agreed on the following next steps regarding the Toolkit:

. Participants will provide further written comments on the Fact Sheet on improper financial
and other gain to the PB by 30 November 2021.

= The Toolkit will be revised in light of the comments received through written submissions
before and during (as well as after for the Fact Sheet on improper financial and other gain)
the September and November 2021 meetings.

. Once revised, the full Toolkit will be transmitted to all HCCH Members, Contracting Parties to
the 1993 Adoption Convention, and Observers in preparation for the next Special
Commission meeting tentatively scheduled for July 2022.

. After the Special Commission, the PB will make a final revision of the draft Toolkit in light of
the comments made at that meeting. If needed, the revised Toolkit will be circulated one last
time.

= The final version of the Toolkit will be submitted to CGAP for approval.

The Chair of the Group will report on the status of the Group’s work to CGAP at its 2022 meeting.
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